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[Puzx.    PiiLATicAL  AeeasssioN.    LAwrvL  Commissioh* 

Pbobablb  Cause.] 

The  Palmyra,  Escurra,  Master. 

A  question  of  probable  cause  of  seizure,  under  the  Firacj  Acts  of 
the  Sd  March,  1819,  ch.  75.  and  the  15th  of  May,  1820,  ch.  llf . 

In  such  a  case,  although  the  crew  may  be  protected  by  a  conunission 
banafidt  received,  and  acted  under,  from  the  consequences  attach- 
ing to  the  offence  of  piracy,  by  the  general  law  of  nations,  although 
such  commission  was  irregularly  issued ;  yet,  if  the  defects  in  the 
commission  be  such  as,  connected  with  the  insubordination  and 
predatory  spirit  of  the  crew,  to  excite  a  justly  founded  suspicion, 
it  is  sufficient,  under  the  act  of  Congress,  to  justify  the  captors  for 
bringing  in  the  veasel  for  adjudication,  and  to  exempt  them  from 
costs  and  damages. 

Although  probable  cause  of  seizure  will  not  exempt  from  costs  and 
damages,  in  seizures  under  mere  municipal  statutes,  unless  ex- 
pressly made  a  ground  of  justification  by  the  law  itself,  this  princi- 
ple does  not  extend  to  captures  Jure  heUit  nor  to  marine  torts  ge- 
nerally, nor  to  acts  of  Congress  authorizing  the  exercise  of  belli- 
gerent ri^ts  to  a  limited  extent,  such  as  the  Piracy  Acts  of  the 
9d  df  March,  1819,  c.  75.  and  the  15th  of  May,  1820,  c.  lis. 
Vol.  XIL  1 
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1827.  APPEAL  from  the  Circuit  Court  of  South  Carolina. 

V^»*v"^te/  This  was  a  hbel  of  information  under  the  act  of  Congress 
vJm\i  ^^  ^^^  ^^  ^^  March,  1819,  c.  75.  entitled,  "  An  act  to  pro- 
tect the  commerce  of  the  United  States,  and  punish  the 
crime  of  piracy,"  continued  in  force  by  the  act  of  the  1 5th 
of  May,  1820,  c.  112.  The  libel  was  filed  by  the  District 
Attorney,  as  well  in  behalf  of  the  United  States,  as  of  the 
captors;  and  alleged  that  the  brig  Palmyra,  alms  the  Pan- 
chita,  was  a  vessel,  from  which  a  piratical  aggression,  search, 
depredation,  restraint,  and  seizure,  had  been  attempted  and 
made,  upon  the  high  seas,  in  and  upon  the  schooner  Co- 
quette, a  vessel  of  the  United  States,  and  of  the  citizens 
thereof,  and  in  and  upon  the  master,  <)fficers,  and  crew  of 
the  said  schooner  Coquette,  citizens  of  the  United  States ; 
and  in  and  upon  the  Jeune  Eugenie,  a  vessel  of  the  United 
States,  and  of  the  citizens  thereof,  and  in  and  upon  Edward 
L.  Coffin,  the  master,  and  the  officers  and  crew  of  the  said 
vessel,  being  citizens  of  the  United  States ;  and  also  in  and 
upon  pther  vessels  of  the  United  States,  their  officers  and 
crews,  citizens  of  the  United  States ;  and  in  and  upon  other 
vessels  of  various  nations,  states,  and  kingdoms,  their  offi- 
cers and  crews,  citizens  and  subjects  of  the  said  states  and 
kingdoms.  The  vessel  in  question  was  an  armed  vessel, 
ostensibly  cruising  as  a  privateer,  under  a  commission  from 
the  King  of  Spain,  and  was  captured  on  the  high  seas,  on 
the  1 5th  of  August,  1 822,  by  the  United  States'  vessel  of 
^  war  the  Grampus,  commanded  by  Lieutenant  Gregory,  af- 
ter a  short  resistance,  and  receiving  afire  from  the  Grampus, 
by  which  one  man  was  killed,  and  six  men  were  wounded. 
The  captured  vessel  was  sent  into  the  port  of  Charleston, 
South  Carolina,  for  adjudication.  A  libel  was  filed,  and  a 
claim  interposed ;  and  upon  the  proceedings  in  the  District 
Court,  a  decree  was  pronounced,  restoring  the  brig  to  the 
claimants,  without  damages  for  the  capture,  injury,  or  de- 
tention. From  this  sentence,  an  appeal  was  interposed  by 
both  parties  to  the  Circuit  Court ;  and  upon  the  hearing  in 
that  Court,  a  decree  was  pronounced  affirming  so  much  of 
the  decree  as  acquitted  the  brig,  and  reversing  so  much  of 
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it  as  denied  damages ;  and  the  Circuit  Court  proceeded       1 3^7. 
finally  to  award  dam^es,  to  the  amount  of  10,288  dollars    v^^v^^ 
and  58  cents.     From  this  decree  an  appeal  was  interposed     p  ^^^ 
in  behalf  of  the  United  States  and  the  captors,  to  the  Su- 
preme Conrt.     The  cause  coming  on  to  be  heard  in  this 
Court,  at  February  term,  1825,  it  not  appearing  that  there 
had  been  any  final  decree  in  the  Circuit  Court,  ascertaining 
the  amount  of  damages,  the  cause  was  dismissed.*    But  at 
the  last  term,  it  being  discovered  that  in  point  of  fact  there 
bad  been  a  final  award  of  damages,  which  was  omitted  by 
mistake  in  the  transcript  of  the  record  certified  by  the 
Clerk  of  the  Court  below,  this  Court,  on  motion  of  the 
appellants,  ordered  the  cause  to  be  reinstated. 

At  the  hearing  in  the  Court  below,  it  appeared  that  the 
commission  of  the  Palmyra  was  numbered  38,  and  entitled  in 
the  mai^n,  '^  Real  Passaporte  dt  Corso  para  los  Mares  de 
Jndias;^^  that  is,  *^  A  royal  cruising  passport  for  the  Indian 
seas*^^  The  great  seal  of  Spain  was  affixed  to  it^  and  it  was 
signed  with  tbe  royal  sign  manual  with  the  usual  formula : 
^^  Yo  el  RegJ*^  It  was  afterwards  countersigned  by  the  Se- 
cretary of  State  and  Marine  AlFairs,  and  dated  at  Madrid, 
the  10th  of  February,  1816.  The  blanks  in  the  passport  or 
commission,  were  filled  up  to  Don  Pablo  Llanger,  an  inha- 
bitant of  Cadiz,  to  arm  for  war  his  Spanish  schooner  (Go- 
tela)  called  the  Palmyra,  of  ninety-three  tons^  one  twelve 
pound  amnon,  and  eight  carronades,  ten  pounders,  with  a 
crew  of  one  hundred  men.  A  printed  note  on  the  back  of 
the  commission,  signed  by  Juan  Dios  Robiou,  lieutenant  in 
the  national  navy,  and  captain  of  the  port  of  Porto  Rico, 
dated  on  the  5th  of  February,  1822,  renewed  the  commis- 
sion in  favour  of  Llanger^  as  captain  of  the  Palmyra,  for  a 
new  cruise  of  three  months,  it  having  been  originally  grant- 
ed for  the  term  of  three  months,  which  had  expired.  The 
vessel,  on  board  of  which  the  commission  was  found,  was 
in  fact  a  hrig  of  one  hundred  and  sixty  tons,  commanded  by 
Captain  Escura,     Various  testimony  wa«  taken  as  to  th^t 

a  S.  C.  10  Wheat.  Rep.  502. 


[  CASES  IN  THE  SUPREME  COURT 

1627.  ^^^  ^^  piraoj  committed  hj  tbe  Palmjta  upon  the  Coqoette 
^tfi^V^i^  and  the  Jeune  Eugenie,  as  to  the  in8n|K>rdination  and  pre- 
PiteTrft  datoiy  spirit  of  the  crew  of  the  Palmyra,  and  as  to  the  na- 
ture and  ciTcamstances' attending  the  encounter  between 
the  Palmjra  and  the  Grampus,  which  gave  rise  to  a  question 
of  fact  in  respect  to  the  justifiableness  of  the  cause  of  capture. 
But  it  has  not  been  thought  necessary  to  analyse  the  testi- 
mony, as  the  most  material  facts  are  stated  in  the  opinion 
of  the  Court. 

Jan.  9th.  The  Attorney  General,  and  Mr.  Hayntj  for  the  appellants, 
argued,  that  the  Palmyra  was  not  lawfully  and  regularly 
commissioned ;  and  that,  admitting  Ihe  vessel  was  so  com- 
missioned, she  had  forfeited  her  character  by  the  miscon- 
duct of  the  officers  and  crew,  and  acquired  that  of  a  pirate. 

1  •  A  commission  to  cruise  is  a  delegated  audiority,  and 
can  only  proceed  from  the  sover^gn.'  Subordinate  agents 
may  be  employed  to  execute  the  will  of  Ihe  sovereign  in 
that  respect,  but  the  actual  delegation  of  the  power  must 
clearly  appear.  The  original  commission  being  issued  by 
the  King  of  Spain  to  Captain  Llanger,  for  a  cruise  of  three 
montiis,  which  had  expired,  the  commission  was  functus 
officio.  Its  subsequent  extension  to  Captain  Escura,  by  the 
Port  Captain  of  Porto  Rico,  was  widioot  any  authority  from 
"  the  King  for  that  purpose. 

3.  A  commission  to  cruise  is  given,  not  to  the  armed  ves- 
j  selj  but  to  the  officer  commanding  the  vessel ;  and  though 

the  officer  next  in  rank  may,  in  his  absence,  succeed  to  his 
rights,  he  does  so  by  becoming  captain  for  the  time  being. 
It  has,  therefore,  been  expressly  determined,  that  if  in  the 
absence  of  the  master,  a  privateer  makes  a  capture,  it  is  not 
such  a  capture  as  vests  a  prize  interest  in  the  captors,  but  it 
must  be  condemned  as  a  droit.^ 

2.  It  has  become  an  established  rule,  and  made  necessary 

a  MartenSf  PrivatterSt  11—^8.     2  Aiunf,  355.  Mr.  Johnson^s 
translation, 
b  S  Rob.  195.  224.     5  Rob.  ISO. 
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hj  the  laws  of  ail  nations,  that  every  prirateer,  before  she  ieS7. 

is  pennitted  to  cmise,  shall  give  security^  and  this  fact  mast  \^^v'^^ 

appear  on  the  face  of  the  commission  itself.*    Such  seen-  p  ^® 
lity  is  required  bjr  the  laws  of  Spain,  but  was  not  given  in 


c&se* 

3.  The  learned  counsel  entered  into  a  minute  examina- 
tion of  the  facts,  to  show  that  the  vessel  ought  to  have  been 
condemned  as  a  piratical  vessel,  under  the  law  of  nations, 
or  as  having  committed  a  piratical  aggression  under  the 
acta  of  Congress,  which  were  in  conformity  with  the  law  of 
nations.  They  then  proceeded  to  argue,  that  however  this 
might  be,  there  was,  at  all  events,  probable  cause  for  the 
captare  of  the  Palmyra,  and  for  sending  her  in  for  adjodi- 
cation.  Probable  cause  had  been  defined  to  be  less  than 
evidence  which  would  justify  condemnation.  In  its  legal 
sease,  it  means  a  seizure  made  under  circumstances  which 
warrant  suspicion.*  The  term  roust  receive  the  same  ex- 
position in  matters  of  prize,  and  is  applied  to  a  captor  as 
vreil  as  a  seizor'  In  all  captures  made  jure  belli^  circum- 
stances of  strof^  suspicion  will  justify  the  captors,  and  the 
same  circumstances  must  equally  justify  a  seizure  made 
under  this  act  of  Congress,  which  authorizes  hostilities 
against  tfK>se,  who,  by  their  conduct,  have  acquired  the 
piratical  character,  and  forfeited  the  protection  of  their  own 
country*  Indeed,  this  must  now  be  considered  as  a  settled 
principle  in  this  Court,  since  the  decision  of  the  case  of  the 
Marianna  Flora  f  eveiy  circumstance  of  which  would  find 
its  parallel  in  the  present  case.  The  Court  having  deter- 
mined that  it  will  not  look  beyond  the  act  of  Congress  for 
a  description  of  piratical  vessels,  and  that  no  damages  will 
be  given  for  bringing  in  for  adjtidication,  after  capture  of  a 
vessel  falling  within  that  description,  if  the  seizing  officer 

o  WktaX.  Cajft.  41.  S£0.  Martens,  4. 6.  Bynk.  Q.  J.  Pub.  Du- 
poneeau^g  InmW.  147.  SLBro.Civ.  and  Adm.  Law,  9S9.  Molloy^ 
49. 

h  Locke  V.  The  United  Sutes,  7  Cranch,  S39.  S48. 

c  1  MomCs  Rep.  S7.    S  Cranch,  458.  491. 

d  11  Wheat.  Rep.  1. 
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1837.  acted  bona  Jide  in  the  honest  discharge  of  bis  duty  under 
S^^v^^  the  law,  and  the  instructions  of  the  President,  although  the 
p^^®  Court  itself  might  be  of  opinion  that  he  ought  to  have  re- 
leased the  vessel,  nothing  remains  but  to  apply  these  princi- 
ples to  the  facts  of  the  present  case.  The  same  doctrine 
had  also  been  laid  down  by  Sir  W.  Scott,  in  a  case  which 
this  Court  cite  with  approbation  in  the  judgment  in  the  Ma- 
rianna  Flora.^ 

The  learned  counsel  further  insisted,  that  the  seizing  offi- 
cer was  fully  justified  in  capturing,  and  sending  in  for  adju- 
dication, the  Palmyra,  upon  the  following,  among  other 
grounds.  1.  Because  the  vessel  had,  in  the  very  words  of 
the  statute,  committed  various  acts  ''  of  piratical  aggression, 
search,  restraint,  depredation,  and  seizure,^'  on  American, 
and  other  vessels.  2.  Because  the  conduct  of  the  vessel,  in 
searching  American  ships,  in  violation  of  the  treaty  between 
the  United  States  and  Spain,  and  all  the  other  circumstances 
of  the  case,  warranted  the  worst  suspicions  respecting  her 
character  and  conduct.  3.  Because  the  conduct  of  the  com- 
mander of  the  Palmyra,  afler  the  capture,  and  the  unsatis- 
factory explanations  given  by  him  of  the  above  circum- 
stances, confirmed  those  suspicions  ;  and  the  seizing  officer 
not  being,  according  to  his  instructions,  ^^  satisfied  that  she 
was  acting  under  a  regular  commission,  and  not  piratically," 
he  was  bound  to  send  her  in  for  adjudication. 

Mr.  Tazewell^  for  the  respondents,  argued,  (h)  That  the 
Court  had  no  authority  to  reinstate  the  cause,  after  it  was 
dismissed  at  a  former  term :  1 .  Because  it  might  operate  to 
the  prejudice  of  the  sureties,  to  whom  the  property  had 
been  delivered,  on  bail,  in  the  Court  below  ;  and,  2.  Be- 
cause the  cause  might  be  heard  in  this  Court  upon  the  ap- 
peal, in  respect  to  the  sentence  of  restitution,  that  being  the 
only  decree  in  which  the  United  States  had  any  interest  as  a 
party ;  and  that,  as  to  damages,  the  captors  were  the  only 
persons  responsible  for  damages,  and  they  alone  had  a  right 

a  The  Louis,  2  Dodson's  Adm.  Rep.  210. 
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of  appeal  respecting  that  subject ;  so  that  the  original  cause       1827. 
had  thus  become  divided  into  two  causes,  in  which  each  v^^'v*^ 

Thti 

party  was  an  actor.  Palmyra. 

3.  The  learned  counsel  also  insisted'  that  the  libel  was 
defective,  in  not  chai^ng  with  sufficient  precision  the  par- 
ticular acts  of  piratical  aggression,  and  in  omitting  to  allege 
a  previous  prosecution  and  conviction  of  the  captured  per- 
sons of  the*  crime  of  piracy,  which,  it  was  insisted,  was  an 
essential  prerequisite  to  the  proceeding  in  rem. 

3.  As  to  the  general  merits,  he  argued  with  great  minute- 
ness and  ability  upon  the  facts,  to  show  that  the  vessel  bad 
not  been  guilty  of  a  piratical  aggression,  within  the  meaning 
of  the  acts  of  Congress,  and  that  no  such  probable  cause 
existed  as  justified  the  captors  in  the  original  seizure,  and 
in  bringing  in  the  vessel  for  adjudication.  The  evidence 
was  not  sufficient  to  establish  any  acts  of  sea  robbery,  con- 
stituting a  piratical  character,  or  general  habit  of  piracy ; 
and  so  far  from  having  committed  a  piratical  aggression  on 
the  Grampus,  the  Palmyra  had  merely  acted  in  self  defence, 
the  avowed  purpose  of  Lieutenant  Gregory  being  to  cap- 
ture her  upon  suspicion.  The  ca^e  presented,  was  that  of 
a  hostile  attack  made  by  a  vessel  of  war  of  the  United 
States  on  a  foreign  vessel,  known  to  be  regularly  commis- 
sioned, and  sent  in  for  adjudication  after  her  character  was 
satisfactorily  explained.  But  even  supposing  there  was 
probable  cause  for  the  seizure  and  detention,  that  would  not 
excuse,  unless  it  was  followed  by  an  actual  condemnation. 
Probable  cause  will  not  excuse  from  remunerative  damages, 
in  any  case,  unless  of  a  capture  jure  belli^  or  where  it  is 
expressly  provided  as  a  justification  by  some  municipal  law. 
This  doctrine  was  clearly  recognised  by  the  Court  in  the 
case  of  the  Apollon,^ 

Mr.  Justice  Story  delivered  the  opinion  of  the  Court.       Jan.  l^ih- 
This  is  the  case  of  a  proceeding  in  rem^  by  a  libel  of  in- 
formation founded  on  the  act  of  Congress  of  the  third  of 

n  9  Wheat,  Rep,  562. 
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1827.      March,  1819,  cb.  75.  as  continaed  in  force  by  the  act  ot 
\«^^/^^r  CoogresB  of  the  15tb  of  May,  1820,  cb.  1 12.    The  second 
Fal^^       section  of  the  former  act  authorizes  the  president  ^^  to  in- 
struct the  commanders  of  pubUc  armed  vessels  of  the  Uni- 
ted States,  to  seize,  subdue,  and  send  into  any  port  of  the 
United  States,  any  armed  vessel  or  boat,  or  any  vessel  or 
.  boat,  the  crew  whereof  shall  be  armed,  and  which  shall  have 
attempted  or  committed  any  piratical  aggression,  search, 
restraint,  depredation  or  seizure,  upon  any  vessel  of  the 
United  States,  or  of  the  citcsens  thereof,  or  upon  any  other 
vessel."    The  fourth  section  declares,  ^^  that  whenever  any 
vessel  or  boat /rom  which  any  piratical  aggression,  search, 
restraint,  depredation,  or  seizure,  shall  have  been  first  at- 
tempted or  made,  shall  be  captured  and  brought  into  any 
port  of  the  United  States,  the  same  shall  and  may  be  ad- 
judged and  condemned  to  their  use,  and  that  of  the  captors, 
after  due  process  and  trials  in  any  Court  having  admiralty 
jurisdiction,  and  which  shall  be  holden  for  the  district  into 
which  such  captured  vessel  shall  be  brought,  and  the  same 
Court  shall  thereupon  order  a  sale  and  distribution  thereof 
accordingly,  and  at  their  discretion." 

The  brig  Palmyra  is  an  armed  vessel,  asserting  herself  to 
be  a  privateer,  and  acting  under  a  commission  of  the  King 
of  Spain,  issued  by  his  authorized  officer  at  the  Island  of 
Porto  Rico.  She  was  captured  on  the  high  seas  on  the  15th 
of  August,  A.  D.  1822,  by  the  I'nited  States  vessel  of  war 
Grampus,  commanded  by  Lieutenant  Gregory,  after  a  short 
resistance,  and  receiving  a  fire  from  the  Grampus,  by  which 
one  man  was  killed,  and  six  men  were  wounded.  She  was 
sent  into  Charleston,  South  CaroUna,  for  adjudication.  A 
libel  was  duly  filed,  and  a  claim  interposed ;  and  upon  the 
proceedings  in  the  District  Court  of  that  district,  a  decree 
was  pronounced  by  the  Court,  that  the  brig  be  acquitted, 
without  any  damages  for  the  capture,  injury,  or  detention. 
Fcom  this  decree  an  appeal  was  made,  by  both  parties,  to  die 
Circuit  Court;  and  upon  the  hearing  in  that  Court,  where, 
for  the  first  time,  the  officers  of  the  privateer  were  examined 
as  witnesses,  the  Circuit  Court  pronounced  a  decree,  affirm- 
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ing  so  much  of  the  decree  of  the  District  Coart^  as  acquit-  1 397. 
ted  the  brig,  aod  reversing  so  mach  of  it  as  denied  damages, 
and  proceeded  finally  to  award  damages  to  the  claimants,  to 
the  amount  of  10,288  dollars  and  58  cents.  From  tiiis  de- 
cree there  was  an  appeal,  interposed  on  bdialf  the  United 
States  and  the  captors,  to  the  Supreme  Court.  The  cause 
came  on  to  be  heard  upon  this  appeal,  at  February  term, 
1825,  and  upon  inspection  of  the  record,  it  did  not  then  ap- 
pear that  there  had  been  any  final  decree,  ascertaining  the 
anH>nnt  of  dami^es.  The  Court  were  of  opinion,  that  if 
there  had  been^  no  such  decree,  the  case  was  not  properly 
before  the  Court  upon  the  appeal,  there  not  being  any  Jinml 
decree,  within  the  meaning  of  the  act  of  Congress.  The 
Court  considered,  that  the  damages  were  but  an  incident  to 
the  principal  decree ;  that  the  cause  was  but  a  single  one ; 
and  that  the  cause  could  not,  at  the  same  time,  be  in  the 
Circuit  Court  for  the  purpose  of  assessing  damages,  and  in 
this  Court  upon  appeal,  for  the  purpose  of  an  acquittal  or 
condemnation  of  the  vessel.  The  questions  indeed  were 
different ;  but  the  cause  was  the  same.  Upon  this  ground, 
the  appeal  was  dismissed.  But  at  the  last  term  of  the 
Court,  it  appearing  that  in  point  of  fact  there  had  been  a 
final  award  of  damages,  and  that  the  error  was  a  mere  mis- 
prision of  the  clerk  of  the  Circuit  Court  in  transmitting  an 
imperfect  record,  the  Court,  upon  motion  of  the  appellants, 
at  the  last  term,  ordered  the  cause  to  be  reinstated. 

It  is  now  contended,  that  this  Court  had  no  authority  to  whether  this 
reinstate  the  cause  after  such  a  dismissal;  1 .  Because  it  may  Ii1"[L*ll*!..*II' 

'  ^  tnoriiy  to  rein- 

operate  to  the  prejudice  of  the  stipulators  or  sureties,  to  >tatethecause. 
whom  the  privateer  was  delivered,  upon  stipulation,  tn  the 
Court  below;  and,  2.  Because  the  cause  was  capable  of 
being  heard  in  this  Court  upon  the  appeal  in  respect  to  the 
decree  of  acquittal,  that  being  the  only  decree  in  which  the 
United  States  had  any  interest  as  a  party ;  and  that  as  to  the 
damages,  the  captors  were  the  only  persons  responsible  for 
damages,  and  they  alone  had  a  right  of  appeal  respecting 
the  same ;  so  that  by  operation  of  law,  the  cause  had  be- 
VoL.XlI.  2 
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1^837.      come  divided  into  two  separate  and  distinct  causes,  in  wbicb 
K^f^/^^^  each  party  was  an  actor. 

The  •p{,jg  Court  cannot  concur  in  either  objection.     When- 

ever  a  stipulation  is  taken  in  an  admiraltj  suit,  for  the  pro- 
perty subjected  to  legal  process  and  condemnation,  the  sti- 
pulation is  deemed  a  mere  substitute  for  the  thing  itself,  and 
the  stipulators  liable  to  the  exercise  of  all  those  authorities 
on  the  part  of  the  Court,  which  it  could  properly  exercise, 
.  if  the  thing  itself  were  still  in  its  custody.  This  is  the 
known  course  of  the  Admiralty.  It  is  quite  a  different  ques- 
tion, whether  the  Court  will,  in  particular  cases,  exercise  its 
authority,  where  sureties  on  the  stipulation  may  be  affected 
injuriously.  That  is  a  subject  addressed  to  its  sound  discre- 
tion. In  the  present  case,  there  was  no  ground  for  surprise 
or  injury  to  the  stipulators,  or  indeed  to  any  party  in  inte- 
rest. If  there  had  been  no  final  award  of  damages,  the  cause 
would  not  have  been  properly  before  this  Court,  and  the 
appeal  itself,  being  a  nullity,  would  have  left  the  cause  still 
in  the  Circuit  Court.  But  as  such  an  award  was  made,  the 
appeal  was  rightfully  made ;  and  the  dismissal,  being  solely 
for  a  defect  of  jurisdiction  apparent  on  the  record,  and 
founded  on  a  mistake,  constituted  no  bar  to  a  new  appeal, 
even  if  a  general  dismissal  might.  The  appeal  then  might, 
at  any  time  within  five  years,  have  been  lawfully  made,  and 
have  bound  the  parties  to  the  stipulation,  to  all  its  conse- 
quences The  difference  between  a  new  appeal,  and  a  rein- 
statement of  the  old  appeal,  after  a  dismissal  from  a  mispri- 
sion of  the  clerk,  is  not  admitted  by  this  Court  justly  to  in- 
volve any  difference  of  right  as  to  the  stipulators.  Eveiy 
Court  must  be  presumed  to  exercise  those  powers  belonging 
to  it,  which  are  necessary  for  the  promotion  of  public  jus- 
tice ;  and  we  do  not  doubt  that  this  Court  possesses  the 
power  to  reinstate  any  cause  dismissed  by  mistake.  The 
reinstatement  of  the  cause  was  founded,  in  the  opinion  of 
this  Court,  upon  the  plain  principles  of  justice,  and  is  ac- 
cording to  the  known  practice  of  other  judicial  tribunals  in 
like  cases. 

The  other  objection  has  not,  in  our  opinion,  a  more  solid 
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foundation.  The  libel  was  filed  by  the  District  Attorney,  aa  i^^, 
well  in  behalf  of  the  United  States,  as  of  the  captors,  and  v^^*v^^ 
prayed,  as  usual,  a  condemnation  of  the  vessel,  and  distribu-  p  ^^° 
tionoftbeproceediB.  This  fact  is  noticed  for  the  purpose  of  an* 
swering  the  observation  made  at  the  bar,  as  to  the  parties  to 
the  libel.  It  has  been  supposed,  that  the  United  States,  and  The  entira 
the  captors,  are  to  be  deemed  severally  libellants,  having  ?*"'^^*S"'*']* 
distinct  rights,  both  of  prosecution  and  appeal.  But  this  Coort. 
proceeds  upon  a  mistake.  In  every  case  of  a  proceeding 
for  condemnation,  upon  captures  made  by  the  public  ships 
of  war  of  the  United  States,  whether  the  same  be  cases  of 
prize,  strictly  jure  belli^  or  upon  public  acts  in  the  nature 
of  captures  jtir«  btlli^  the  proceedings  are  in  the  name  and 
authority  of  the  United  States,  who  prosecute  for  them- 
selves as  well  as  for  the  captors.  The  captors  cannot, 
without  the  authority  of  the  government,  proceed  to  en« 
force  condemnation.  The  suit  is,  in  form  and  substance,  a 
proceeding  by  and  in  the  name  of  the  United  States,  for 
the  benefit  of  all  concerned.  And  whether  the  question 
respect  the  point  of  condemnation,  or  of  damages,  the  Uni- 
ted States  have  a  right  of  appeal  coextensive  with  the 
whole  matter  in  litigation,  and  may  interpose  their  protec- 
tion to  guard  their  agents  and  officers  against  injury  and 
damages.  These  agents  and  officers  are,  indeed,  in  a  cer- 
tain sense,  parties  to  the  suit,  as  the  seizing  officer  is  in 
cases  of  mere  municipal  seizures  ;  and  when  the  claimant 
makes  himself,  by  a  demand  of  damages,  an  actor  in  the 
suit,  no  doubt  exists  that  the  Court  may  proceed  to  decree 
damages  against  them,  and  thus  entitle  them  to  a  separate 
right  of  appeal,  if  the  government  should  feel  that  it  had  no 
further  interest  to  pursue  the  suit.  But  9till  the  right  to 
damages  must  always  be  dependant  upon  the  question  of 
condemnation  or  acquittal,  for  it  can  never  be  successfully 
contended,  that  if  a  condemnation  is  finally  adjudged,  a 
decree  for  damages  can  be  maintained.  And,  on  the  othev 
hand,  in  a  case  of  acquittal,  the  whole  circumstances  of  the 
case  must  be  taken  into  consideration,  in  order  to  ascertain 
that  the  case  is  one  which  justifies  an  award  of  damages. 
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1837.      ^^  ^^^  present  case,  there  was  an  appeal  entered  bj  the  Dis- 
^^iPV-^^/  trict  Attorney  for  the  United  States,  and  also  for  the  cap- 
The       (^fg^  fpQin  lliQ  decree  of  the  Circait  Court.    If  this  decree 
was  final,  such  an  appeal  brought  up  the  whole  cause  as  to 
all  he  parties ;  and  would,  in  point  of  law,  have  produced 
the  same  effect,  if  in  form  the  appeal  had  only  been  in  the 
name  of  the  United  States.     If  the  decree  was  not  final, 
(as  upon  the  original  record  it  appeared  to  this  Court  not  to 
be,)  then  it  was  void  as  to  all  parties.     Either  way,  then, 
there  never  was  any  separation  of  the  parties  libellants,  so 
as  to  give  ri^e  to  the  point  of  separate  independent  causes. 
We  are,  then,  of  opinion,  that  the  whole  cause  is  now  right* 
fiilly  before  us. 
Ob)ecticD8  to      It  it  contended  on  behalf  of  the  appellees,  that  the  prc- 
Ilf^thaHM?^^  sent  suit  cannot  be  maintained,  because  the  libel  itself  is 
fatally  ^lefective  in  its  averments.     It  is  said  to  be  too  loose, 
inartificial  and  general  in  its  structure,  to  give  a  just  foun- 
dation for  any  judgment  of  condemnation.     If  this  were 
admitted  to  be  true,  the  only  effect  would  be,  supposing  the 
merits  on  the  evidence  appeared  to  be  in  fiivour  of  the 
libellants,  that  the  Court  would,  according  to  its  known 
course  of  practice,  remand  the  cause  to  the  Circuit  Court, 
with  directions  to  allow  an  amendment  of  the  libel,  and  ul- 
terior proceedings  consequent  thereon.     But  there  is  assert- 
ed to  be  another  faial  defect  in  the  averments  of  the  libel, 
which  is  incapable  of  being  cured,  because  it  cannot  be  es- 
tablished in  point  of  fact ;  and  that  is,  that  the  offenders  arc 
not  alleged  to  have  been  convicted  upon  any  prosecution  in 
persfmamy  of  the  offence  chained  in  the  libel.     The  ail- 
ment is,  that  there  must  be  a  due  conviction  upon  a  prose- 
cution and  indictment  for  the  offence  in  personam^  averred 
and  proved,  in  order  to  maintain  the  Kbel  in  rem. 
How  far  the     In  respect  to  the  first  objection,  it  must  be  admitted,  that 
the^  commou  ^^  l^hcl  is  drawn  in  an  inartificial,  inaccurate,  and  loose 
law,   as     to  jnanner.     The  strict  rules  of  the  common  law  as  to  crimi- 

pleadiog       m 

criminal caMt,  nal  prosecutions,  have  never  been  supposed  by  this  Court 
To*  ^  mforma!  ^^  ^  required  in  informations  of  seizure  in  the  Admiralty 
HoM  tn  rem.   {^  forfeitures,  which  are  deemed  to  be  civil  proceedings  in 
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rtm.  Ewen  on  indictments  at  the  common  law,  it  ia  oAen  1337. 
safficient  to  state  the  oifence  in  the  very  terms  of  the  prohi* 
bitory  statute ;  and  the  cases  cited  by  the  Attorney  General 
are  directly  in  point.  In  informations  in  the  Exchequer  for 
seizures,  general  allegations  bringing  the  case  within  the 
words  of  die  Bttttute^  have  been  often  held  sufficient*  And 
in  this  Court  it  has  been  repeatedly  held,  that  in  libels  m 
remj  less  certainty  than  what  belongs  to  proceedings  at  the 
common  law,  will  sustain  a  decree  of  condemnation,  if  the 
words  of  the  statute  are  pursued,  and  the  allegations  point 
out  the  facts,  so  as  to  give  reasonable  notice  to  the  party  to 
enable  him  to  shape  his  defence.  There  is,  indeed,  in  Ad- 
miralty proceedings,  little  ground  to  insist  upon  much  strict- 
ness of  averment,  because,  in  however  general  terms  the 
offence  may  be  articulated,  it  is  always  in  the  power  of  the 
Court  to  prevent  surprise,  by  compelling  more  particular 
chafes  as  to  the  matters  intended  to  be  brought  forward  by 
the  proofs.  In  general,  it  may  be  said,  that  it  is  sufficient  ia  GenMl  nii« 
libels  tn  rem^  for  forfeitures,  to  allege  the  offimce  in  the. terms  4m. 
of  the  statute  creating  the  forfeitures*.  There  may  be  ex* 
ceptions  to  this  rule,  where  the  terms  of  the  statute  are  so 
general  as  naturally  to  call  for  more  distinct  specifications. 
Without  pretending  to  enumerate  such  exceptions,  let  us 
look  at  the  allegations  in  the  amended  libel  in  the  present 
case.  It  charges,  ^^  that  the  said  brig,  called  the  Palmyra, 
Sic.  was,  and  is,  a  vessel  from  which  a  piratical  agression, 
search,  depredation,  restraint,  and  seizure,  has  been  first 
attempted  and  made,  to  wit,  upon  the  high  seas,  in  and  upon 
the  schooner  Coquette,  a  vessel  of  the  United  States,  and 
of  the  citizens  thereof,  and  in  and  upon  the  master,  officers, 
and  crew  of  the  said  schooner  Coquette,  citizens  of  the 
United  States ;  and  also  in  and  upon  the  Jeune  Eugenie,  a 
vessel  of  the  United  States,  and  of  the  citizens  thereof,  and 
in  and  upon  Edward  L.  Coffin,  the  master,  and  the  officers 
and  craw  of  the  said  vessel,  being  citizens  of  the  United 
States,  and  also  m  and  upon  other  vessels  of  the  United 
States,  their  officers  and  crews j  citizens  of  the  United  States^ 
and  in  and  upon  other  vessels  of  various  nations^  states  and 
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1837.      kingdoms^  their  officers  and  crems^  citizens  and  subjects  of 
V^^v^^^  said  slates  and  kingdoms.^^    Now,  whatever  may  be^d  as 
p  j^®  .     to  the  looseness  and  generality,  and  consequent  insufficiency 
of  the  latter  clauses  of  this  allegation,  the  former  specify* 
ing  the  Coquette  and  Jeune  Eugenie,  (upon  which  alone 
the  proofs  mainly  rely  for  condemnation,)  have,  in  our  opi- 
nion, reasonable  and  sufficient  certainty,     it  was  not  neces- 
sary to  state  in  detail  the  particular  acts  constituting  the  pi- 
ratical aggression,  search,  depredation,  restraint,  or  seizure. 
The  general  words  of  the  statute  are  sufficiently  descrip- 
tive of  the  nature  of  the  offence ;  and  the  particular  acta 
are  matters  proper  in  the  proofs.    We  may,  then,  dismiss 
this  part  of  the  objection. 
How  far  a  pre-     The  Other  point  of  objection  is  of  a  far  more  important 
l\on*m^w^  and  difficult  nature.     It  is  well  known,  that  at  the  common 
nam  ii  neces-  ig^  Jq  many  cases  of  felonies,  the  party  forfeited  his  eoods 

lafy  to  found        ,     .  ,  ,  ni       /•    /•  .  !•  i  •     i 

the  i^roceed-  and  Chattels  to  the  crown.  1  he  forfeiture  did  not,  strictly 
lug  m  rm.  speaking,  attach  in  rem  ;  but  it  was  a  part,  or  at  least  a  con- 
sequence, of  the  judgment  of  conviction.  It  is  plain  from 
this  statement,  that  no  right  to  the  goods  and  chattels  of  the 
felon  could  be  acquired  by  the  crown  by  the  mere  commis- 
sion of  the  offence ;  but  the  right  attached  only  by  the  con- 
viction of  the  offender.  The  necessary  result  was,  that  in 
every  case  where  the  crown  sought  to  recover  such  goods 
and  chattels,  it  was  indispensable  to  establish  its  right  by 
producing  the  record  of  the  judgment  of  conviction.  In  the 
contemplation  of  the  common  law,  the  offender's  right  was 
not  devested  until  the  conviction.  But  this  doctrine  never 
was  applied  to  seizures  and  forfeitures,  created  by  statute,  in 
rem^  cognizable  on  the  revenue  side  of  the  Exchequer. 
The  thing  is  here  primarily  considered  as  the  offender,  or 
rather  the  offence  is  attached  primarily  to  the  thing;  and 
this,  whether  the  offence  be  malum  prohibitum^  or  malum  in 
se.  The  same  principle  applies  to  proceedings  in  rem,  on 
seizures  in  the  Admiralty.  Many  cases  exist,  where  the  for- 
feiture for  acts  done  attaches  solely  in  rem^  and  there  is  no 
accompanying  penalty  tii  personam.  Many  cases  exist, 
where  there  is  both  a  forfeiture  in  rem  and  a  personal  pe- 
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nalty.  Bat  in  neither  class  of  cases  has  it  ever  heen  de-  ]  3^7^ 
cided  that  the  prosecutions  were  dependent  upon  each  other. 
Bat  die  practice  has  been,  and  so  this  Coart  understand)  the 
law  to  be,  that  the  proceeding  in  rem  stands  independent  of, 
and  wboUy  unaffected  by  any  criminal  proceeding  tn  pen<h 
nam.  This  doctrine  is  deduced  from  a  fiiir  interpretation 
of  the  legislative  intention  apparent  upon  its  enactments. 
Both  in  England  and  America,  the  jurisdiction  over  pro* 
ceedii^  m  rem,  is  usually  vested  in  different  Courts  from 
those  exercising  criminal  jurisdiction.  If  the  argument 
at  the  bar  were  well  founded,  there  could  never  be  a  judg- 
ment of  condemnation  pronounced  against  any  vessel  coming 
within  the  prohibitions  of  the  acts  on  which  the  present 
libel  is  founded;  for  there  is  no  act  of  Congress  which  pro- 
vides for  the  personal  punishment  of  offenders,  who  commit 
'^  any  piratical  aggression,  search,  restraint,  depredation  or 
seizure,''  within  the  meaning  of  those  acts.  Such  a  con- 
stmction  of  the  enactments,  which  gnes  wholly  to  defeat 
their  operation,  and  violates  their  plain  import,  is  utterly 
inadmissible.  In  the  judgment  of  this  Court,  no  personal 
conviction  of  the  offender  is  necessary  to  enforce  a  for* 
feiture  in  rem  in  cases  of  this  nature. 

Having  disposed  of  these  questions,  which  are  prelimi- 
nary in  their  nature,  we  may  now  advance  to  the  considera*- 
tion  of  those  which  turn  upon  the  merits  of  the  cause. 
These  questions  are,  1.  Whether  the  present  be,  upon  the 
facts,  a  case  for  condemnation ;  and,  if  not,  2.  Whether  it 
be  a  case  for  remunerative  damages,  for  vindictive  damages 
are.  and  must  be  disclaimed. 

Upon  the  first  point,  it  is  unnecessary  to  go  into  any  ex- 
amination at  laige  of  the  various  facts  preceding  and  ac- 
companying the  capture,  because  the  Judges  are  divided  in 
opinion ;  and  consequently,  according  to  the  known  prac- 
tice of  the  Court,  the  decree  of  the  Circuit  Court,  so  far  as 
it  pronounced  a  decree  of  acquittal,  roust  be  afiirmed. 

In  respect  to  the  second  point,  we  are  all  of  opinion  that    Questiou  of 
the  case  is  clearly  not  a  case  for  damages.     The  whole  cir-  **"**&**• 
cumstances  present  such  well  founded  grounds  for  suspicion 
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1 827.  ^^  ^^  piratical  character  and  conduct  of  the  privateer,  as 
v^p'^v^^  required  Lieutenant  Gregory,  in  the  just  exercise  of  his  in- 
•inwra  stmctions  from  the  President,  under  the  acts  of  Congress, 
to  subdue  and  send  her  in  for  adjudication.  That  her  crew 
were  guilty  of  plunder  from  the  Coquette  and  the  Jeune 
Eugenie,  is  established  by  proofs  entirely  competent  and  sa- 
tisfactory. Her  exercise  of  the  right  of  search  on  these 
vessels  was  irregular  and  unjustifiable,  and  indicated  on 
the  part  of  the  boarding  officers  no  disinclination  to  petty 
thefts,  if  they  avoided  forcible  robbery.  Her  commission 
is  itself  liable  to  much  suspicion  and  criticism.  It  varies 
essentially  in  the  description  of  the  rig,  the  size,  and  the  de- 
nomination of  the  vessel  from  that  on  board  of  which  it  is 
found.  It  purports  to  be  for  a  schooner  of  93  tons,  under 
the  command  of  Don  Pablo  Llanger ;  it  is  found  on  board 
of  a  brig  of  160  tons,  commanded  by  Captain  Escurra.  It 
was  originally  granted  for  a  three  months'  cruise,  which  had 
expired ;  and  it  purports  to  be  renewed  by  the  Port  Captain 
of  Porto  Rico,  a  subordinate  agent  of  the  King  of  Spain, 
for  a  new  cniise,  by  an  endorsement  on  it,  without  any 
known  authority.  We  do  not  advert  to  these  circumstances 
to  establish  the  position  that  the  commission  was  utterly 
void,  or  rendered  the  exercise  of  belligerent  rights  pirati- 
cal. Whatever  may  be  the  irregularities  in  the  granting  of 
such  commissions,  or  the  validity  of  them,  so  far  as  respects 
the  King  of  Spain,  to  found  an  interest  of  prize  in  the  cap- 
tors, if  the  Palmyra  bonajlde  received  it,  and  her  crew  acted 
bona  fide  under  it,  it  ought,  at  all  events,  in  the  Courts  of 
neutral  nations,  to  be  held  a  complete  protection  against  the 
imputation  of  general  piracy.  But  the  defects  of  the  com- 
mission, connected  with  the  almost  total  want  of  order  and 
command  onboard  of  the  privateer,  and  the  manifest  insub- 
ordination, and  predatory  spirit  of  the  crew^  could  not  but 
inflame  to  a  high  degree  every  other  just  suspicion.  In 
short,  taking  the  circumstances  together,  the  Court  think 
that  they  presented, ^^r/wa  facicj  a  case  of  piratical  aggres- 
sion, search,  restraint,  and  depredation,  within  the  acts  ot' 
Congress,  open  to  explanation  indeed,  but  if  unexplaine<l. 
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pTeasing  heavilj  on  the  vessel  for  the  purpose  of  forfeiture.      1 337, 
Lieutenaot  Gregory,  then,  was  justifiable  in  sending  her  in  y^^^"^^ 
for  adjudication,  and  has  been  guilty  of  no  wrong  calling    ^!^ 
for  compensation.  ^^ 

It  has  been  argued  at  the  bar,  that  probable  cause  of        ProbaUe 
seizure  in  this  case  constitutes  no  ground  of  defence  against  sun  •  Imu  to 
the  claim  of  damages.    It  has  been  truly  stated  as  the  set-  ^J)||b^^  ^^^ 
tied  doctrine  of  ttiis  Court,  that  in  cases  of  seizures  under 
mere  municipal  laws,  probable  cause,  unless  so  made  by 
statute,  constitutes  no  ground  for  denying  damages,  or  justi- 
fyii^  the  seizure.    But  it  is  supposed,  that  probable  cause 
is  not  an  excuse  or  justification  of  any  seizure  or  capture, 
except  in  cases /ure  btUi;  and  the  case  of  Tht  Apollon^  in 
this  Court,  (9  Wheat.  Rep.  363.)  is  relied  on  to  establish 
this  position.     That  case  contains  no  doctrine  leading  justly 
to  any  such  conclusion.     It  was  a  case  of  seizure  under  our 
revenue  laws,  and,  in  the  opinion  of  the  Court,  the  point  is 
examined  how  far  probable  cause  constituted,  in  that  case, 
a  ground  to  exempt  from  damages.    On  that  occasion  the 
Court  said,  that  the  argument  had  not  distinguished  between 
probable  cause  as  applied  to  cases  of  capture  ^ure  hellij  and 
as  applied  to  cases  of  municipal  seizures ;  and  then  pro- 
ceeded to  state  the  distinction.    There  was  no  intimation, 
that  in  cases  of  marine  torts  generally,  or  under  laws  au- 
thorizing the  exercise  to  a  limited  extent  of  belligerent 
rights,  or  quasi  belligerent  rights,  probable  cause  might  not 
be  a  sufficient  excuse.    In  the  case  of  the  Marianna  Flora^ 
at  the  last  term,  (11  Wheat,  Rep.  1.)  the  very  point  was  be- 
fore the  Court,  and  it  was  in  that  case  held,  that  probable 
cause  was  a  sufficient  excuse  for  a  capture  under  circum- 
stances of  hostile  aggression  at  sea.     Indeed,  in  cases  of 
marine  torts  arising  under  the  general  maritime  law,  proba- 
ble cause  often  is  a  complete  excuse  for  the  act,  and  always 
goes  in  mitigation  of  damages.     In  the  Admiralty,  the  award 
of  damages  always  rests  in  the  sound  discretion  of  the  Court, 
under  all  the  circumstances.     The  case  of  the  St.  Louis^  in 
^  Dods.  Rep.  210.  is  a  strong  illustration  of  the  doctrine. 
But,  in  cases  like  the  present,  where  the  public  armed  ships 
Vol.  XIL  3 
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1937.      ^^  ^^^  Uniteci  States  are  authorized  to  make  captures  to  a 

\^0frv^i^  limited  extent,  the  authority  so  exercised  by  them  must  be 

Pi^m.    ^^^"^^^  ^  stand  upon  the  same  analogy  as  captures  strictly. 

jure  belli.     And  the  doctrine  of  the  prize  courts  as  to  the 

denial  of  damages,  where  there  is  probable  cause  for  die 

capture,  furnishes  the  proper  rule  to  govern  the  discretion 

of  the  Court.     We  are  then  of  opinion^  that  in  the  present 

case  there  was  strong  probable  cause  for  the  capture,  and 

that  the  decree  of  the  Circuit  Court,  so  far  as  it  awards 

damages  to  the  claimants,  ought  to  be  reversed. 

Objection  to     {(  remains  only  to  remark  upon  one  or  two  points  made 

the  tettimonj         .  ,  ^  /.  i.    ■  ... 

of  Uie  seising  agamst  the  competency  of  some  of  the  testimony  m  the 
iifthe^Court^^^*  It  is  objected,  that  Lieutenant  Gregory  is  not  a 
below.  competent  witness,  because  he  is,  notwithstanding  his  re* 

lease  of  his  interest  as  captor,  interested  to  defeat  the  claim 
for  daioages.  However  well  founded  this  objection  may  be 
as  to  his  competency  on  the  point  of  damages^  having  been 
admitted  both  in  the  District  and  Circuit  Courts,  as  a  wit- 
ness, without  objection,  we  think  there  was  a  waiver  of  the 
objection,  and  it  cannot  now  be  insisted  on.  As  to  the  de- 
positions of  Captains  Souther  and  Coffin,  they  were  taken 
under  commissiomMuly  issued  from  the  Circuit  Court  ac- 
cording to  the  rule  of  this  Court,  and  are,  therefore,  admis- 
sible upon  the  strictest  principles* 

^  Decree,    This  cause  came  on,  &c.    On  consideration 

whereof,  it  is  adjudged,  ordbrep,  and  decreed,  that  so 
much  of  the  decree  of  the  Circuit  Court  as  decrees  restitU'* 
tion  of  the  brig  Palmyra  to  the  claimants,  be,  and  the  same 
is,  hereby  affirmed :  and  that  so  much  of  the  decree  of  the 
said  Circuit  Court  as  awards  damages  to  the  claimants,  be, 
and  the  same  is,  hereby  reversed  and  annulled  ;  and  it 
is  further  ordered,  that  said  cause  be  remanded  to  said 
Circuit  Court  for  further  proceedings  according  to  law. 
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1827. 

BIaetin,  PtaiinHff  in  ErroTj  t.  Mott,  Defendant  in  Error.      Hott 

[CoNkmvTionAit  Law.] 

The  autbority  to  decide  whether  the  exigenctes  contemplated  in  the 
Constttntion  of  the  United  States,  and  the  act  of  Congress  of 
1795,  ch.  101.  in  which  the  President  has  authority  to  call  forth 
the  militia,  **  to  execute  the  laws  of  the  Union,  suppress  insurrec- 
tions, and  repel  iuTasions,**  hare  arisen,  is  exclusiteiy  Tested  in  die 
President,  and  hb  decision  is  conclusive  upon  all  other  persons. 

AMiODgh  a  militia  man,  who  refused  to  obey  the  orders  of  the  Pre- 
sident* calling  him  into  the  public  service  under  the  act  of  1795,  is 
not,  in  the  sense  of  that  act,  **  employed  in  the  service  of  the  Uni- 
ted States,*'  so  as  to  be  subject  to  the  rules  and  articles  of  war ; 
yet  he  is  liable  to  be  tried  for  the  offence  under  the  5th  section  of 
the  same  act,  by  a  Court  Martial  called  under  the  autbority  of  the 
United  States. 

Where,  kn  an  action  of  replevin,  the  defeodant,  being  a  Deputy  Mar* 
shaJ  of  the  United  States,  atmved  and  justified  the  taking  the 
plaintiff's  goods,  by  virtue  of  a  warrant  issued  to  the  Marshal  of 
the  Dlitrict,  to  collect  a  fine  imposed  on  him  by  the  judgment  of  a 
Court  Martial,  described  as  a  General  Court  Martial  composed  of 
officers  of  the  militia  of  the  State  of  New-Tork,  in  the  service  of 
the  United  States,  (six  in  number,  and  naming  them,)  duly  orga* 
nized  and  convened,  l>y  general  orders,  issued  pursuant  to  the  act 
of  Congress  of  February  £9, 1795,  ch.  101.,  for  the  trial  of  those 
of  the  militia  of  the  State  of  New-Yoik,  ordered  into  the  service 
of  the  United  States  in  the  third  military  district,  who  had  refused 
to  rendezvous  and  enter  into  the  service  of  the  United  States,  in 
obedience  to  the  orders  of  the  Commander  in  Chief  of  the  State 
of  New- York,  of  the  4tb  and  £9th  of  August,  1814,  issued  in 
compliance  with  the  requisition  of  the  President  made  in  pursu- 
ance of  the  same  act  of  Congress,  and  alleging  that  the  plaintiff, 
being  a  private  in  the  militia,  neglected  and  refused  to  rendezvous, 
&c.,  and  was  regularly  tried  by  the  said  General  Court  Martial, 
And  duly  convicted  of  the  said  delinquency  :  Held,  that  the  avowry 
was  good. 

ERROR  to  the  Court  for  the  Trial  of  Impeachments  and 
Correction  of  Errors  of  the  State  of  New-Yorb. 
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1827.  '^^'^  ^^  ^°  action  of  replevin,  originally  brought  in  the 

Supreme  Court  of  New- York  by  the  defendant  in  error, 
Mott,  against  the  plaintiff  in  error,  Martin,  to  which  an 
avowry  was  filed,  containing,  substantially,  the  following  al- 
legations :  That  on  the  18th  of  June,  1812,  and  from 
thence  until  the  25th  of  December,  1814,  there  was  pub- 
lic and  open  war  between  the  United  States  of  America, 
and  the  United  Kingdom  of  Great  Britain  and  Ireland,  and 
its  dependencies,  and  the  citizens  and  subjects  of  the  said 
countries  respectively ;  and  that  during  the  continuance  of 
the  said  war,  to  wit,  on  the  4th  day  of  August,  1814;  and 
also,  on  the  29th  day  of  the  same  month,  in  the  same  year, 
at  the  city  of  New- York,  to  wit,  at  Poughkeepsie,  in  the 
county  of  Dutchess,  his  Excellency  Daniel  D.  Tompkins, 
Esq.  was  then  and  there  Governor  of  the  State  of  New- 
York,  and  Commander  in  Chief  of  the  militia  thereof,  and 
being  so  Governor  and  Commander  in  Chief,  he,  the  said 
Daniel  D.  Tompkins,  as  such  Governor  and  Commander  in 
Chief,  on  the  several  days  last  aforesaid,  and  in'  the  year 
aforesaid,  and  at  the  place  aforesaid,  upon  the  previous  re- 
quisitions of  the  President  of  the  United  States,  for  that  pur- 
pose made,  and  to  him  directed,  as  such  Governor  and  Com- 
mander in  Chief,  did  issue  two  several  general  orders,  bear- 
ing date  respectively  on  the  said  4th  and  29th  days  of  August, 
in  the  year  aforesaid,  in  and  by  which  said  two  general 
orders,  among  other  things,  the  said  Daniel  D.  Tompkins, 
as  Governor  and  Commander  in  Chief  as  aforesaid,  pursuant 
to  such  requisitions,  and  in  compliance  therewith,  did  detail 
certain  parts  and  portions  of  the  militia  of  the  State,  as  he 
was  required  to  do,  in  and  by  the  requisitions  of  the  Presi- 
dent of  the  United  States,  as  aforesaid,  and  did  order  the 
militia  so  detailed  into  the  service  of  the  United  States  of 
America,  at  the  city  of  New-York,  within  the  third  military 
district  of  the  said  United  States,  as  in  and  by  the  said  two 
general  orders  may  more  fully  appear.  That  the  said  Jacob 
E.  Mott,  on  the  several  days,  and  in  the  year  aforesaid,  and 
until  the  25th  day  of  December,  in  the  same  year,  being  a 
white  citizen  of  the  said  State  of  New- York,  inhabiting  and 
residing  within  the  same,  and  between  the  ages  of  eighteen 
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and  forty-five  years,  was  liable  to  do  military  duty  in  the  mi-  |  g^?. 
litia  of  the  said  State,  and  was  a  private  in  the  militia  of  the  v^^v^^ 
said  State  that  was  so  detailed  and  ordered  into  the  service  Martin 
of  the  United  States  aforesaid,  and  as  such  private  in  said  Mott. 
militia  was  bound  to  do  military  duty  in  the  militia  of  the 
said  State  so  detailed  and  ordered  into  the  service  of  the 
United  States,  in  the  third  military  district  of  the  United 
States.  That  on  the  24th  of  September,  1814,  Moi^an 
Lewis,  Esq.  was  a  Major  General,  commanding  the  army 
of  the  United  States,  of  the  third  military  district  of  the 
said  United  States,  in  which  district  the  militia  of  the  State 
of  New- York,  detailed  and  ordered  into  the  service  of  the 
United  States  as  aforesaid,  had  been  ordered  to  do  military 
duty  in  the  service  of  the  United  States.  And  the  said 
Moigan  Lewis,  so  being  a  Major  General,  and  commanding 
as  aforesaid,  did,  on  the  day,  and  in  the  year  last  aforesaid, 
as  such  Major  General  and  commander,  issue  general  orders 
to  convene  a  general  Court  Martial  for  the  purpose  in  the 
said  orders  expressed,  composed  of  so  many,  and  such  mi- 
litia officers  in  the  service  of  the  United  States,  in  the  said 
third  military  district,  as  in  the  said  orders  are  mentioned ; 
it  having  been  then  and  there  considered  and  adjudged  by 
the  said  Morgan  Lewis,  that  a  greater  number  of  officers 
than  those  detailed  on  the  said  Court  Martial,  could  not  be 
spared  from  the  service  of  the  United  States  without  mani- 
fest injury  to  the  said  service;  which  said  general  orderb 
are  in  the  words  and  figures  following,  to  wit:  '^  Adjutant 
General's  Office,  3d  M.  D.  New- York,  24th  September, 
1814.  General  Orders.  A  General  Court  Martial,  under 
the  act  of  Congress  of  the  38th  of  February,  1 795,  for  the 
trial  of  those  of  the  militia  of  the  State  of  New-York,  or- 
dered into  the  service  of  the  United  States,  in  the  third 
military  district,  who  have  failed  to  rendezvous  pursuant  to 
orders,  will  convene  on  Monday,  the  26th  instant,  at  Har- 
mony Hall,  and  will  consist  of  the  following  members,'^ 
(enumerating  them,  being  six  in  number,)  which  General 
Court  Martial  was  continued  (although  varied  as  to  its 
members)  by  various'general  orders  set  out  in  the  avowry. 


^ 
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1037.  until  the  13tb  of  May,  1818.  That  the  said  J.  E.  Matt, 
being  so  liable,  &c.  did  fail,  n^lect,  and  refuse  to  fendezvous 
and  enter  into  the  service  of  the  United  States,  in  obe- 
dience to  the  orders  issued  by  the  Governor  of  the  State, 
on  the  requisition  of  the  President  of  the  United  States, 
and  in  cotnpNance  therewith.  That  on  the  30th  of  May, 
1818,  the  said  Court  Martial  convened  at  Poughkeepsie, 
within  the  said  third  military  district,  at  which  time  and 
place,  the  said  Jacob  E.  Mott  was  duly  summoned  to  appear 
before  the  said  Court  Martial ;  and  did  then  and  there  ap- 
pear before  the  said  Court  Martial,  and  make  his  defence 
to  the  charges  alleged  against  him  as  aforesaid.  That  the 
said  General  Court  Martial  then  and  there  tried  tiie  said 
Jacob  E.  Mott  for  having  failed,  neglected,  and  refused  to 
rendezvous,  and  enter  into  the  service  of  the  United  States, 
in  obedience  to  the  orders  aforesaid,  issued  in  compliance 
with  the  requisition  aforesaid ;  and  after  hearing  the  proofe 
and  all^ations,  as  w6\\  on  the  part  of  the  United  States,  as 
on  the  part  of  the  said  Jacob  E.  Mott,  then  and  there  con- 
victed the  said  Jacob  E.  Mott  of  the  said  delinquency ;  and 
thereupon  the  said  General  Court  Martial  imposed  the  sum 
of  96  dollars  as  a  fine  on  the  said  Jacob  E.  Mott,  for  having 
thus  failed,  n^lected,  and  refused  to  rendezvous,  and  enter 
into  the  service  of  ttie  United  States,  when  thereto  required 
as  aforesaid.  That  before  the  said  last  mentioned  day,  to 
wit,  on  the  36th  of  December,  1814,  a  treaty  of  peace  was 
made  and  concluded  between  the  United  States  and  the 
Uniteif  Kingdom  of  Great  Britain  and  Ireland  and  its  de- 
pendencies ;  and  that  the '  said  Morgan  Lewis,  and  Daniel 
D.  Tompkins,  the  Major  Generals  who  issued  the  orders 
organizing,  convening,  and  continuing  the  said  General 
Court  Martial  as  aforesaid,  were  not  continued  as  such  Ma- 
jor Generals  as  aforesaid,  in  the  service  of  the  United  States 
aforesaid,  at  the  time  herein  next  afterwards  mentioned,  nor 
was  there  any  other  officer  of  equal  grade  with  the  said 
last  mentioned  Major  Generals  in  the  service  of  the  United 
States,  commanding  in  the  military  district  aforesaid,  at  the 
time  the  said  Court  imposed  the  fine  and  sentence  aforesaid. 
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on  the  nid  plaiDtiffafl  aforesaid,  bj  whom  the  said  sentence  1 327. 
could  be  approved ;  but  that  the  said  fine,  sentence,  and 
proceedings  of  the  said  Court  Martial,  so  far  as  they  re- 
lated to  the  case  of  the  said  Jacob  E.  Mott,  were  dulj  ap- 
pvoved  by  the  President  o[  the  United  States^  before  the 
sam^  were  certified  bj  the  President  of  the  Court  Martial 
aforesaid,  to  the  Marshal  of  the  Southern  District  of  the 
State  of  New- York,  as  hereinafter  mentioned,  and  before 
the  4th  dajr  of  Jane,  1814.  That  the  President  of  the  said 
General  Court  Martial,  afterwards,  to  wit,  on  the  day  and 
year,  and  at  the  place  lasf  aforesaid,  in  pursuance  to  the 
statute  of  the  United  States,  in  such  case  made  and  pro- 
Tided,  did  make  a  certificate  in  writing,  whereby  be  did, 
under  his  hand,  certify  to  the  Marshal  of  the  Southern  Dis- 
trict of  New- York,  that  the  sum  of  96  dollars  was  imposed 
as  a  fine  on  said  Jacob  E.  Mott.,  for  having  thus  failed,  ne- 
glected, and  refused,  to  enter  the  service  of  the  United 
States,  when  hereunto  required  as  aforesaid,  and  that  the 
said  Jacob  E.  Mott  was  sentenced  by  the  said  General  Court 
Martial,  on  failure  of  the  payment  of  said  fine  imposed  on 
him,  to  twelve  months  imprisonment. 

The  avowry  then  proceeded  to  state  the  authority  of  the 
plaintiff  in  error,  Martin,  as  Deputy  Marshal,  to  execute 
such  certificate,  and  that,  in  ttk.  execution  thereof,  he  took 
the  said  goods,  &c. 

To  this  avowry  the  plaintiff  in  replevin  demurred,  and 
assigned  the  following  causes  of  demurrer: 

1.  The  said  defendant,  in  his  said  avowry,  does  not  allege 
that  the  President  ot  the  United  States  had  adjudged  that 
there  was  an  invasion,  or  imminent  danger  of  an  mvasion ;  or 
that  any  of  the  exigencies  had  occurred,  in  which  the  Presi- 
dent is  empowered  to  call  out  the  militia  by  the  Constitution 
of  the  United  States. 

2.  The  said  defendant  in  the  said  avowry  does  not  aver 
Aiat  any  such  previous  requisition  upon  the  Governor  was, 
in  fact,  made  by  the  President  of  the  United  States ;  no  such 
requisition  is  set  forth,  nor  is  the  date  or  substance  thereof, 
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1 8S7.      ^^  ^^  number  of  militia  thereby  required,  stated  in  the  said 

^-  -'^fcr  avowry. 

Martin  3^  »pjjg  g^jj  avowry  does  not  state  that  the  said  militia 

Mott.  were  ordered  into  actual  service,  in  compliance  with  such 
requisition;  nor  does  it  appear  that  the  militia  were  required 
by  said  requisition  to  rendezvous  or  act  within  the  territory 
of  the  United  States. 

4.  The  said  avowry  does  not  sufficiently  show  or  set  forth 
either  the  particulars  or  substance  of  the  said  orders  of  the 
Governor  of  the  State  of  New- York,  in  the  said  avowry 
mentioned,  in  such  manner  that  it  can  appear  whether  the 
said  orders,  or  either  of  them,  directed  all  those  of  the  mi- 
litia called  out  thereby,  to  rendezvous  or  enter  the  service 
of  the  United  States  upon  the  requisition  of  the  said  Presi- 
dent, solely,  or  whether  the  said  orders  also  called  out  a 
part  of  die  same  militia,  by,  under,  and  pursuant  to  tlie  au- 
thority and  laws  of  the  State  of  New- York,  without  the  re- 
quisition of  the  said  President,  and  without  designating 
which  were  ordered  to  rendezvous  and  enter  tiie.  service  by 
the  said  respective  authorities. 

5.  The  said  avowry  does  not  show  that  the  two  said  seve- 
ral orders  of  the  Governor  were  cumulative,  explanatory 
of,  auxiliary  to,  or  in  any  way  connected  with  each  other; 
nor  whether  both  of  the  saifl  orders  embraced  the  same  or 
different  persons,  and  required  the  same  or  difierent  duties; 
nor  with  such  certainty  that  it  can  appear  whether  a  disobe- 
dience of  the  other  or  both  of  the  said  orders  would  be  the 
same,  a  different,  or  an  additional  offence,  subject  to  the 
same  or  different  jurisdiction;  nor  does  it  state  the  number 
of  the  militia  called  6ut  by  the  said  orders,  so  that  it  can 
appear  whether  in  that  respect  the  said  orders  were  in  com- 
pliance with  the  requisitions  of  the  President,  nor  by  which 
of  the  said  orders  the  said  plaintiff  was  called  forth  into  the 
service  of  the  United  States  ;  in  all  which  the  said  avowry 
is  uncertain  and  insufficient. 

6.  The  said  avowry  is  double  and  uncertain,  inasmuch  as 
therein  the  said  plaintiff  is  charged  with  having  committed 
two  several  offences  in  the  disobedience  of  the  two  said  se- 
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venil  orders  of  the  Governor,  wittiout  showing  that  both  of-  1 937, 
fenpes  were  necessarj  for  the  trial  and  conyiction  of  the 
said  plaintiff;  or  any  reason  why  the  said  orders  should  be 
so  blended  together;  and  because  the  said  orders  are  so 
blended  together  without  showing  any  dependence  upon 
each  other,  or  any  connexion  between  them. 

7.  The  general  orders  in  the  said  avowry  set  forth, 
under  and  by  virtue  of  which  the  said  Court  Martial  was 
convened,  and  tried,  convicted,  and  fined  the  said  plaintifl^ 
are  deficient,  uncertain,  vague,  inoperative,  void,  and  of  no 
efiect,  and  conferred  upon  the  said  Court  Martial,>or  the 
members  thereof,  no  jurisdiction  over  the  said  plaintiff,  or 
the  offence  with  which  he  is  charged  in  the  said  avowry,  in- 
asmuch as  the  said  last  mentioned  general  orders  convened 
said  Court  Martial  for  the  trial  of  those  of  the  militia  of  die 
State  of  New- York,  ordered  into  the  service  of  the  Unite4 
States,  in  the  third  military  district,  who  bad  fiaiiled  to  ren« 
dftrvouB  pursuant  to  orders,  without  specifying  in  any  man- 
ner when,  by  whom,  to  whom,  or  by  wh  it  authority,  or  in 
what  manner  such  orders  should  have  been  issued  in  regard 
to  the  said  militia,  or  when  such  militia  had  failed  to  rendez- 
vous, or  whether  the  orders  pursuant  to  which  said  militia 
should  have  failed  to  rendezvous,  were  the  same  orders  call- 
11^  said  militia  into  service  in  said  third  military  district,  or 
required  them  to  rendezvous  elsewhere  or  otherwise. 

8.  The  said  defendant  in  his  said  avowry  states,  that  the 
said  Court  Martial  was  duly  convened  in  pursuance  of  the 
said  several  general  orders,  in  the  said  avowry  set  forth,  on 
the  24th  day  of  October,  1814 ;  a  day  long  before  the  last  of 
ihe  said  general  orders,  by  which  the  said  Court  is  stated  to 
have  been  duly  convened,  was  issued,  as  appears  by  the  said 
avowry,  all  which  is  repugnant  and  contradictory. 

9.  The  orders  for  convening  the  said  Court  Martial,  as  in 
the  said  avowry  set  forth,  are  further  uncertain,  because  by 
the  said  orders,  the  said  Court  Martial  is  stated  to  have  been 
convened  under  the  act  of  Congress  of  the  28th  day  of  Feb- 
ruary, 1 795,  without  showing  wliich  of  the  acts  of  C6i|gre^s 
of  that  date  is  intended. 
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1827.  ^^*  "^^^  ^"^l  ^^  ^^  '^'^  plaintiff  by  the  said  Court  Mar- 

s^^-v-^to/  tial,  as  appears  bj  the  said  avowry,  was  id  a  time  of  pro- 
Martin      found  peace. 

VLotu  n.  The  said  Court  Martial  had  no  power  or  authority 

under  the  said  general  orders  by  which  they  were  convened, 
to  try,  convict,  and  fine  the  said  plaintiff,  for  having  failed, 
neglected,  and  refused  to  rendezvous  and  enter  the  service 
of  the  United  States,  in  obedience  to  the  orders  aforesaid, 
issued  in  compliance  with  the  requisitions  aforesaid. 

12.  The  said  Court  Martial,  consisting  of  less  than  thir- 
teen members,  had  no  power  nor  authority  to  try,  convict, 
and  fine  the  said  plaintiff,  at  the  time  said  trial  was  had,  it 
being  a  time  of  peace,  without  showing  that  thirteen  militia 
officers  could  not  at  that  time  be  spared  without  manifest 
injury  to  the  service. 

13.  By  the  said  avowry  it  doth  not  appear  whether  all  or 
how  many  of  the  persons  detailed  by  the  said  general  orders 
as  members  of  the  said  Court  Martial,.coutinued  to  remain 
in  the  service  of  the  United  States  at  the  time  when  the  said 
plaintiff  was  tried ;  or  that  the  places  of  such  as  had  re- 
signed were  supplied  by  others  appointed  in  their  stead; 
or  in  what  manner  the  said  Court  was  duly  convened ;  or  of 
how  many  members  it  was  then  composed ;  and  whether  all 
the  persons  who  acted  as  members  of  the  said  Court  Mar- 
tial, at  the  time  when  the  said  plaintiff  was  tried,  were  then 
commissioned  officers  of  the  militia,  of  competent  rank,  and 
in  the  service  of  the  United  States. 

14.  The  said  avowry  does  not  allege  that  the  orders  by 
which  the  said  Court  Martial  was  continued  in  service  until 
further  orders,  remained  still  unrevoked  at  the  time  when 
the  said  plaintiff  was  tried. 

15.  The  said  avowry  does  not  show  in  what  manner, 
when,  or  by  whom  the  said  plaintiff  was  duly  summoned  to 
appear  before  the  said  Court  Martial. 

16.  The  said  avowry  does  not  show  at  what  time  the 
said  Moi^n  Lewis  and  Daniel  D.  Tompkins  were  discon- 
tinued ;  nor  but  that  they  were  such  major  generals  com- 
manding as  aforesaid,  on  the  said  13th  day  of  May,  1 81 8 ;  nor 


Martin 
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bat  that  at  ttie  time  of  the  said  trial  there  was  a  major  gene-  1 837. 
ral,  of  eqoal  rank  with  the  said  Morgan  Lewis  and  Daniel 
D.  Tompkins,  commanding  an  army  in  the  service  of  the 
United  States,  or  some  other  officer  of  competent  authority,  Mote. 
in  some  military  division  of  territory  compriring  the  said 
third  military  district,  by  whom  the  sentence  of  said  Court 
Martial  could  have  been  approved. 

17.  By  the  said  sentence  of  thcf  said  Court  Martial,  as 
the  same  is  in  the  said  avowry  set  forth,  the  said  Gerard 
Steddiford,  president  of  the  said  Courts  had  no  power  or 
authority  to  issue  such  a  certificate  as  is  in  the  said  avowry 
mentioned,  inasmuch  as  the  said  certificate  is  variant  from 
the  said  sentence. 

1 8.  ^fhe  said  defendant  does  not  in  his  said  avowry  allege 
that  the  said  plaintiff  ever  was  in  the  service  of  the  United 
States  before,  at  the  time  when,  or  after,  the  said  orders  of 
the  Governor,  of  the  4ib  and  29tb  days  of  August,  1814, 
were  issued,  or  at  the  time  when  the  said  orders  for  detail- 
ing the  said  Court  Martial  were  issued,  when  said  Court 
Martial  convened,  or  when  the  said  trial  took  place,  and  the 
said  fine  was  imposed. 

19.  The  said  certificate  of  the  said  Gerard  Steddiford,  as 
in  the  said  avowry  set  forth,  does  not  show  with  sufficient 
certainty  by  what  Court,  or  by  whom,  or  by  what  authority 
the  said  fine  was  imposed ;  nor  does  it  appear  that  the  said 
Gerard  Steddiford  made  the  said  certificate,  as  such  presi- 
dent of  the  said  Court  Martial,  or  signed  the  same  in  his  of- 
ficial capacity. 

And  also,  that  the  said  avowry  is,  in  other  respects,  un- 
certain, informal,  and  insufficient,  &c. 

The  defendant  in  replevin  (now  plaintiff  in  error)  joined 
in  demurrer;  and  judgment  was  rendered  in  behalf  of  the 
plaintiff  in  replevin,  in  the  Supreme  Court,  which  was  af- 
firmed by  the  Court  for  the  Trial  of  Impeachments  and  Cor- 
rection of  Errors. 

The  cause  was  then  brought  before  this  Court,  by  writ 
of  error,  under  the  25th  section  of  the  Judiciary  Act  o( 
5  789,  c.  20. 
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1 827«  ^^^  cause  was  aiigued  bjr  the  Attorn^  General^  and  Mr. 

x^^^y'^^  Coxtj  for  the  plaintiff  in  error,  and  by  Mr.  Z>«  JB.  Ogdm^ 

Mmin      fQf  fj^  defendant  in  error.     But  as  the  grounds  of  aigu- 

Motu       nient  are  fully  stated  in  tbe  opinion  of  the  Court,  it  has  not 

r      .*  r     ^>^^^  thought  necessary  to  insert  it. 

Feb.  %d.         Mr.  Justice  Stort  delivered  the  opinion  of  tbe  Court 

This  is  a  writ  of  error  to  the  judgment  of  the  Court  for 
the  Trial  of  Impeachments  and  the  Correction  of  Errors 
of  the  State  of  New- York,  being  the  highest  Court  of  that 
State,  and  is  brought  here  in  virtue  of  the  35th  section  of 
ttie  Judiciary  Act  of  1789,  ch.  20.  The  original  action 
was  a  replevin  for  certain  goods  and  chattels,  to  wfaicb  the 
ordinal  defendant  put  in  an  avowry,  and  to  that  avowry 
there  was  a  demurrer,  assigning  nineteen  distinct  and  spe- 
cial causes  of  demurrer.  Upon  a  joinder  in  denutrier,  Uie 
Supreme  Court  of  the  State  gave  judgment  against  the 
avowant  \  and  that  judgment  was  affinned  by  the  hi^  Court 
to  which  the  present  writ  of  error  is  addressed. 

The  avowry,  in  substaiice,  asserts  a  justification  of  the 
taking  of  the  goods  and  chattels  to  satisfy  a  fine  and  fer- 
jfiriture  imposed  upon  the  original  plaintiff  by  a  Court  Mar- 
tial, for  a  failure  to  enter  the  service  of  the  United  States  as 
a  miKtia*man^  when  thereto  required  by  the  President  of 
the  United  States,  in  pursuance  of  the  act  of  the  28th  of 
February,  1 795,  c.  101.  It  is  argued  that  this  avowry  is 
defective,  both  m  substance  and  form;  and  it  will  be  our 
business  to  discuss  the  most  material  of  these  objections ; 
and  as  to  others^  of  which  no  particular  notice  is  taken,  it  is 
to  be  understood  that  the  Court  are  of  opinion,  that  they 
are  either  unfounded  in  fact  or  in  law,  and  do  not  require 
any  separate  examination. 

For  the  more  clear  and  exact  consideration  of  the  sub- 
ject, it  may  be  necessany  to  refer  to  the  constitution  of  ^e 
United  States,  and  some  of  tbe  provisions  of  the  act  of 
1 795.  The  constitution  declares  that  Congress  shall  have 
power  '*  to  provide  for  calling  forth  the  militia,  to  execute 
the  laws  of  the  Union,  suppress  insurrections,  and  repel  in- 
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vasioiM:^'  and  alio  ^  to  pmTUe  br  oiDguimDg^  anning^  and      ia27. 

discipliaing  the  niUitia,  and  for  governing  such  part  of  them 

aa  may  ba  employed  in  the  senrire  of  the  United  States*'' 

In  puraiiaiice  of  this  authority,  the  act  of  1 795  has  pit>vided, 

"  that  whenever  the  United  States  shall  be  invaded,  or  be 

in  imminent  danger  of  invasion  from  any  foreign  nation  or 

Indian  tribe,  it  shall  be  iawAil  for  the  President  of  the  Uni* 

ted  States,  to  call  forth  such  number  of  the  militia  of  the 

State  or  Statea  most  convenient  to  the  place  of  danger,  or 

scene  <^  action^  as  he  may  jvdge  necessary  to  repel  such 

invaiioB,  and  to  issue  his  oider  for  that  purpose  to  such  eff^ 

c^r  or  officers  of  the  mttitia  ashe  riiaU  tfiink  proper*''   And 

like  precvisions  are  made  for  the  otimr  cases  stated  in  Hm 

cewtitBtion*    It  has  not  be^i  denied  heve,  that  the  act  of    The  act  of 

179^  is  within  the  constttutiaiial  aefhorily  of  CengreiSyer  the    coMtito- 


^btH  Gangress  umj  not  tawfolly  provide  for  cases  of  vtam^  IJ^^Lf  ^c^ 
Deal  daiigeri>f  invasion,  as  well  as  for  cases  where  an  invasioa  %fm  o?  er  the 
has  actmilly  taken  place,    Im  our  opinion  tbereis  no  ground  "^^'^ 
ibr^doubt  OB  thispotnt,  even  if  it  had  been  reliedett^  Anr 
the  power  to  provide  for  repelling  invasions  iachirfes  the 
power  to  provide  against  the  attempt  and  danger  of  nva- 
sieii)  asthe  necessary  and  proper  means  to  eflectoato  the 
object«     One  of  the  best  means  to  repel  invasion  is  to  pro- 
vide the  requisite  force  for  actien  before  the  invader  him- 
self kas  reached  the  soil* 

The  pow«r  thus  confided  by  Congress  to  the  PresideBt^  The  President 
is,  doubtless,  of  a  vety  high  and  delicate  nature.    A  Ivee  sutet  u"\'h^ 
people  are  natuvally  jealous  of  the  exercne  of  military  "'u '"|f'^*^"^ 
power  ^  and  the  power  to  call  the  militia  into  actual  service  exigencies 
is  ceitMoly  felt  to  be  one  of  no  ordinary  magnitude.     But  ^Vich^"^  u 
it  is  Bot  a  power  fidiich  can  be  eiecuted  without  a  corres*  •uUiorized  to 
pendent  responsibility.    It  is,  m  its  terms,  a  limited  power,  militia  of  the 
cenined  to  cases  of  actual  invasion,  or  of  imminent  danger  ^"'^"* 
of  invarion.     If  it  be  a  limited  power,  the  question  arises, 
by  whom  is  the  exigeo<7  to  be  judged  of  and  decided  ?    Is 
ibe  Preiident  the  sote>i|iid  exclusive  judge  whether  the  exi- 
gency has  arisen,  or  is  it  to  be  considered  as  an  open  ques- 
tion, upon  which  every  officer  to  whom  the  orders  of  the 
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1 827«  President  are  addressed,  may  decide  for  himself,  and  equally 
K^^'v^^^  open  to  be  contested  by  every  militia-man  who  shall  refuse 
Martin  ^^  ^jj^y  t^^  orders  of  the  President  ?  We  are  ail  of  opi- 
Motc  nion,  that  the  authority  to  decide  whether  the  exigency  has 
arisen,  belongs  exclusively  to  the  President,  and  that  his  de- 
cision is  conclusive  upon  all  other  persons.  We  think  that 
this  construction  necessarily  results  from  the  nature  of  the 
power  itself,  and  from  the  manifest  object  contemplated  by 
the  act  of  Congress.  The  power  itself  is  to  be  exercised 
upon  sudden  emergencies,  upon  great  occasions  of  state, 
and  under  circumstances  which  may  be  vital  to  the  existence 
of  the  Union.  A  prompt  and  unhesitating  obedience  to 
orders  is  indispensable  to  the  complete  attainment  of  the 
object  The  service  is  a  military  service,  and  the  com- 
mand of  a  military  nature ;  and  in  such  cases,  every  delay, 
and  every  obstacle  to  an  efficient  and  immediate  compli- 
ance, necessarily  tend  to  jeopard  the  public  interests. 
While  subordinate  officers  or  soldiers  are  pausing  to  consider 
whether  they  ought  to  obey,  or  are  scrupulously  weighing 
the  evidence  of  the  facts  upon  which  the  commander  in 
/  chief  exercises  the  right  to  demand  their  services,  the  hostile 

enterprise  may  be  accomplished  without  the  means  of  resis- 
tance. If  ^^  the  power  of  regulating  the  militia,  and  of 
commanding  its  services  in  times  of  insurrection  and  inva- 
sion, are  (as  it  has  been  emphatically  said  they  are)  natural 
incidents  to  the  duties  of  superintending  the  common  defence, 
and  of  watching  over  the  internal  peace  of  the  confedera- 
cy,''"  these  powers  must  be  so  construed  as  to  the  modes  of 
their  exercise  as  not  to  defeat  the  great  end  in  view.  If  a 
superior  officer  has  a  right  to  contest  the  orders  of  the  Pre- 
sident upon  his  own  doubt^  as  to  the  exigency  having  arisen, 
it  must  be  equally  the  right  of  every  inferior  officer  and 
soldier ;  and  any  act  done  by  any  person  in  furtherance  of 
such  orders  would  subject  him  to  responsibility  in  a  civil 
suit,  in  which  his  defence  must  finally  rest  upon  his  ability 
to  establish  the  facts  by  competent  proofs.    Such  a  course 
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would  be  sabvenive  of  all  discipline,  and  expose  the  best  ]  3^7^ 
disposed  officers  to  the  chances  of  ruinous  litigation.  Be- 
sides, in  many  instances,  the  evidence  upon  which  the  Pre- 
fiident  might  decide  that  there  is  imminent  danger  of  inva- 
sion, might  be  of  a  nature  not  constituting  strict  technical 
proof,  or  the  disclosure  of  the  evidence  might  reveal  impor- 
tant secrets  of  state,  which  the  public  interest,  and  even 
safety,  might  imperiously  demand  to  be  kept  in  conceal- 
ment. 

If  we  look  at  the  language  of  the  act  of  1 795,  every  con- 
clusion drawn  from  the  nature  of  the  pow^r  itself,  is  stroi^y 
fortified*  The  words  are,  ^^  whenever  the  United  States 
ehall  be  invaded,  or  be  in  imminent  danger  of  invasion.  Sic* 
it  shall  be  lawful  for  the  President,  &c.  to  call  forth  sacb 
number  of  the  militia,  &c.  as  he  may  judge  necessary  to 
lepel  such  invasion.''  The  power  itself  is  confided  to  the 
Executive  of  the  Union,  to  him  who  is,  by  the  constitution, 
^  the  commander  in  chief  of  the  militia,  when  called  into 
the  actual  service  of  the  United  States,"  whose  duty  it  is  to 
^<  take  care  that  the  laws  be  faithfully  executed,"  and  whose 
responsibility  for  an  honest  dischaige  of  his  official  obliga- 
tions is  secured  by  the  highest  sanctions.  He  is  necessarily 
constituted  the  judge  of  the  existence  of  the  exigency  in 
the  first  instance,  and  is  bound  to  act  according  to  his  belief 
of  the  facts.  If  he  does  so  act,  and  decides  to  call  forth  the 
militia,  his  orders  for  this  purpose  are  in  strict  conformity 
with  the  provisions  of  the  law ;  and  it  would  seem  to  follow 
as  a  necessary  consequence,  that  every  act  done  by  a  subor- 
dinate officer,  in  obedience  to  such  orders,  is  equally  justi- 
fiable. The  law  contemplates  that,  under  such  circum- 
stances, orders  shall  be  given  to  carry  the  power  into  eflfect; 
and  it  cannot  therefore  be  a  correct  inference  that  any  other 
person  has  a  just  right  to  disobey  them.  The  law  does  not 
provide  for  any  appeal  from  the  judgment  of  the  President, 
or  for  any  right  in  subordinate  officers  to  review  his  decision, 
and  in  effect  defeat  it. ,  Whenever  a  statute  gives  a  discre- 
tionaiy  power  to  any  person,  to  be  exercised  by  him  upon 
his  own  opinion  of  certain  facte,  it  is  a  sound  rule  of  con- 


SH,  CASES  IN  THE  SUPREME  COURT 

1 2^,  Btniction,  that  the  statute  constitutes  faiin  flie  sole  tnd  itxdu- 
tire  judge  of  the  existence  of  those  facts.  And,  in  the  {Hre- 
4ent  case,  we  are  ail  of  opinion  that  such  is  the  true  con- 
struction of  the  act  of  1795.  It  is  no  answer  diat  suchu 
power  may  be  abused,  for  there  is  no  power  which  is  not 
-susceptible  of  abuse.  The  remedy  for  this,  as  well  as  for 
all  otber  official  misconduct,  if  it  should  occur,  is  to  be 
found  in  the  constitution  itself.  In  a  free  government,  the 
danger  must  be  remote,  since  in  addition  to  the  high  quali- 
ties which  the  Executive  must  be  presumed  to  possess,  of 
public  virtue,  and  honest  devotion  to  the  public  interests, 
the  frequency  of  elections,  and  the  watchfulness  of  the  re- 
presentatives of  the  nation,  carry  with  them  all  the  checks 
which  can  be  useful  to  guard  against  usurpation  or  wanton 
tyranny. 

This  doctrine  has  not  been  seriously  c^mtested  upon  the 
present  occasion.  It  was  indeed  maintained  and  approved 
^l^  the  Supreme  Court  of  New- York,  in  the  case  of  Vandet- 
hcjfden  v.  Youngs  (1 1  Johns.  Rep,  150.)  where  the  reasons 
in  support  of  it  were  most  ably  expounded  by  Mr.  Justice 
Spencer,  in  delivering  the  opinion  of  the  Court. 

But  it  is  now  contended,  as  it  was  contended  in  that  case, 
that  notwithstanding  the  judgment  of  the  President  is  con- 
clusive as  to  the  existence  of  the  exigency,  and  may  be 
given  in  evidence-asconclusive^proof 'thereof,  yet  that  the 
avowry  is  fatally  defective,  because  it  omits  to  aver  thttt4he 
fact  did  exist.    The  argument  is,  ttiat  the  poorer  coii6ded  to 
the  President  is  a  limited  power,  and  can  be  exercised  only 
ititnotneces-in  tiic  cases  pointed  out  in  the  statute,  and  therefore  it  is 
caiw  Uiiu    htiecessary  to  aver  the  fticts  which  bring  the  exercise  wifUn 
should  appear,  ^le  purview  of  the  statutc.    In  short,  the  same  principles 
fact,  |hat  the  are  sought  to  be  applied  to  the  delegation  and  exercise  t>f 
Jency  actuaUy  this  power  iutrusted  to  the  Exeeutive  of  the  nation  for 
^^i^'  \ ''  S^'^t  political  purposes,  as  might  be  applied  to  the  humblest 
Uie  President  €»fficer  in  the  government,  acting  upon  the  most  narrow  and 
S'i^'irnd"aTi  special  authority.    It  is  the  opinion  of  the  Court,  that  this 
other  persons  objection  caunot  be  maintained.    When  the  Presideiot  ex* 

are  bound  by*'.  _.  *,,...%  . 

bit  decision,    ereises  an  authority  confided  to  bmibylaw,  tne  presump- 
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tion  18,  that  it  is  exercised  in  pursuance  of  law.     Every  pub-       ]  327. 
lie  officer  is  presumed  to  act  in  obedience  to  his  duty,  until  ^^^^>r^ 
ihe  contrary  is  shown;  and,  a  fortiarij  this  presumption      Martin 
ought  to  be  favourably  applied  to  the  chief  magistrate  of      Mott. 
the  Union.     It  is  not  necessary  to  aver,  that  the  act  which 
he  may  rightfully  d6,  was  so  done.     If  the  /act  of  the  ex- 
istence of  the  exigency  were  averred,  it  would  be  traversa- 
ble, and  of  course  might  be  passed  upon  by  a  jury;  and  thus 
the  legality  of  the  orders  of  the  President  would  depend, 
not  on  his  own  judgment  of  the  facts,  but  upon  the  finding 
of  those  facts  upon  the  proofs  submitted  to  a  jury.     This 
view  of  the  objection  is  precisely  the  same  which  was  acted 
upon  by  the  Supreme  Court  of  New-York,  in  the  case  al- 
ready referred  to,  and,  in  the  opinion  of  this  Court,  with 
entire  legal  correctness. 

Another  objection  is,  that  the  orders  of  the  President  are  it  ii  unsteei- 
not  set  forth  ;  nor  is  it  averred  that  he  issued  any  orders,  ou7th/ wderi 
but  only  that  the  Governor  of  New- York  called  out  the  of  the  Pred- 
miUtia  upon  the  requisition  of  the  President.     The  objec-  ficieot  to  ihow 
tion,  so  far  as  it  proceeds  upon  a  supposed  difference  be-  Jj^^n^/^^of  ^^J 
tween  a  requisition  and  an  order^  is  untenable ;  for  a  requisi-  8tat«     called 
lion  calling  forth  the  militia  is,  in  legal  intendment,  an  or-  upon  the  re- 
der,  and  must  be  so  interpreted  in  this  avowry.     The  ma-  ?u""p,*efiden°^ 
jority  of  the  Court  understood  and  acted  upon  this  sense, 
which  is  one  of  the  acknowledged  senses  of  the  word,  in 
Houston  V.  Moore,  (5  Wheat*  Rep.  1.)     It  was  unnecessary 
to  set  forth  the  orders  of  the  President  at  large ;  it  was 
quite  sufficient  to  state  that  the  call  was  in  obedience  to 
them.     No  private  citizen  is  presumed  to  be  conversant  of 
the  particulars  of  those  orders  ;  and  if  he  were*  he  is  not 
bound  to  set  them  forth  in  hac  verba. 

The  next  objection  is,  that  it  does  not  sufficiently  appear  Examinatioo 
in  the  avowry  that  the  Court  Martial  was  a  lawfully  consti-  J^on,***,o°**\*be 
tuted  Court  Martial,  having  jurisdiction  of  the  offence  at  avowry,  upon 

.   .  other  grotiods; 

the  time  of  passing  its  sentence  against  the  original  plaintiff. 

Various  grounds  have  been  assigned  in  support  of  this 
objection.  In  the  first  place,  it  is  said,  that  the  original 
plaintiff  was  never  employed  in  the  service  of  the  United 
States,  but  refused  to  enter  that  service,  and  that,  conse- 
quently, he  was  not  liable  to  the  rules  and  articles  of  war. 
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1827*  ^^  ^^  ^  ^^'^^  f^^  ^^®  offence  by  any  Court  Martial  organi- 
zed under  the  authority  of  the  United  States.  The  case 
of  Houston  ▼•  Moore^  (5  Wheat.  Rep.  h)  affords  a  conclu- 

Mott.  sive  answer  to  this  suggestion,  it  was  decided  in  that  case, 
A  miiitiaranj  ^^^^  although  a  militiaman,  who  refused  to  obey  the  orders 
who  refuses  to  of  the  President  calling  him  into  the  public  service,  was 
dera  of  tbt  p?e~  iiot,  in  the  scusc  of  the  act  of  1795,  '^employed  in  the 
him"iDur"th§  service  of  the  United  States"  so  as  to  be  subject  to  the 
pabiic  service,  rules  and  articles  of  war ;  yet  that  h^  was  liable  to  be  tried 
tri«<r  for  ^he  ^^^  ^^®  ofience  under  the  6th  section  of  the  same  act,  by  a 
offiBDce  under  Court  Martial  called  under  the  authority  of  the  United 

the  6th  section  •  ^ 

of  tha  act  of  States.    The  great  doubt  in  that  case  was,  whether  the  de- 
linquent  was  liable  to  be  tried  for  the  offence  by  a  Court 
Martial  organized  under  State  authority. 
Objection  to     ]q  the  next  place,  it  is  said,  the  Court  Martial  was  not 

the      tTOwry,  ■/•!  t/»i«.  •jl 

t%at  tbe  CQort  composed  of  the  proper  number  of  officers  required  by 
iiot'^^e^i>oiied  '^^*  '^  Order  to  understand  the  force  of  this  objection,  it 
ot  the  number  is  necessaiy  to  advert  to  the  terms  of  the  act  of  1795,  and 
quired  by  law!  the  rules  and  articles  of  war.  The  act  of  1 795  (s.  5.)  pro- 
vides, '^  that  every  officer,  non-commissioned  officer,  or  pri- 
vate of  the  militia,  who  shall  fail  to  obey  the  orders  of  the 
President  of  the  United  States,"  &c.  shall  forfeit  a  sum  not 
exceeding  one  year's  pay,  and  not  less  than  one  month's  pay, 
to  be  determined  and  adjudged  by  a  Court  Martial."  And 
it  further  provides,  (s.  6.)  '^  that  Courts  Martial  for  the 
trial  of  militia  shall  be  composed  of  militia  officers  only." 
These  are  the  only  provisions  in  the  act  on  this  subject.  It 
is  not  stated  by  whom  the  Courts  Martial  shall  be  called, 
nor  in  what  manner,  nor  of  what  number  they  shall  be 
composed.  But  the  Court  is  referred  to  the  64th  and  65th 
of  the  rules  and  articles  of  war,  enacted  by  the  act  of  1 0th 
of  April,  1 806,  ch.  20.,  which  provide,  '^  that  General 
Courts  Martial  may  consist  of  any  number  of  commission* 
ed  officers  from  five  to  thirteen  inclusively ;  but  they  shall 
not  consist  of  less  than  thirteen,  where  that  number  can  be 
convened  without  manifest  injury  to  the  service :"  and  that 
''  any  general  officer  commanding  an  army,  or  colonel  com- 
manding a  separate  department,  may  appoint  General 
Courts  Martial  when  necessary."  Supposing  these  clauses 
applicable  to  the  Court  Martial  in  question,  it  is  very  clear, 
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that  the  act  is  raerelj  directory  to  the  officer  appointing  the      I8i7. 
Court,  and  that  his  decision  as  to  the  number  which  can  be  w^*^^^^ 
convened  without  manifest  injury  to  flie  service,  being  in  a      *"<» 
matter  submitted  to  his  sound  dUcretion,  must  be  conclu-       Mott. 
sive.     But  the  present  avowry  goes   further,  and  allies, 
not  only  that  the  Court  Martial  was  appointed  by  a  general 
officer  commanding  an  army,  that  it  was  composed  of  mill- 
tia  officers,  naming  them,  but  it  goes  on  to  assign  the  reason 
why  a  number  short  of  thirteen  composed  the  Court,  in  the 
very  terms  of  the  64th  article ;  and  the  truth  of  fliis  allega- 
tion is  admitted  by  the  demurrer.     Tried,  therefore,  by  the 
very  test  which  has  been  resorted  to  in  support  of  the  ob- 
jection, it  utterly  fails.* 

But,  in  strictness  of  law^  the  propriety  of  this  resort  may  it  ii  not  nr* 
admit  of  question*  The  rules  and  articles  of  War,  by  the  ^T^'^  court 
very  terms  of  the  stahite  of  1806,  are  those  "  by  ^Wch  J*^^^^«J[,^ 
flie  armies  of  the  United  States  shall  be  governed  *,^^  andquentf,  umUr 
the  act  of  1795  has  only  provided,  'Mhat  the  militia  e?ii*^^d^^ 
ployed  in  the  service  of  the  United  States  (not  the  militia  P*****  •^  *•»• 

r    <J  ^  .  preciM    nuin« 

ordered  into  the  service  of  the  United  States)  shall  be  sub-  bcr  of  osicera 

ject  to  the  same  rules  and  articles  of  war  as  the  troops  [hS^raitt  %Sa 

of  the  United  States :"  and  this  is,  in  substance,  re-enacted  Jrtidwof  war 

.  for  toe  coinpo- 

by  the  97th  of  the  rules  and  articles  of  war.     It  is  not,  lition  of  Ge^ 
therefore,  admitted,  thsfl^y  express  authority  is  given  5JIrUanD"iit 
%  either  statute,  that  such  a  Court  Martial  as  is  contem-  ^"°7* 
plated  for  the  trial  of  delinquents  under  the  5th  section  of 
the  act  of  1795,  is  to  be  composed  of  the  same  number  of 
officers,  oi^nized  in  the  same  manner  as  these  rules  and 
articles  contemplate  for  persons  in  actual  service.     If  any 
resort  is  to  be  had  to  them,  it  can  only  be  to  guide  the  dis- 
cretion of  the  officer    ordering  the  Court,  as  matter  of 
usage,  and  not  as  matter  of  positive  institution.    If,  then, 
there  be  no  mode  pointed  out  for  the  formation  of  the  Court 
Martial  in  these  cases,  it  may  be  asked,  in  what  manner  is 
such  Court  to  be  appointed  ?    The  answer  is,  according  to 
the  general  usage  of  the  military  service,  or  what  may  not 
unfitly  be  called  the  customary  military  law.     It  is  by  the 
same  law  that  Courts  Martial,  when  duly  organized,  are 
bound  to  execute  their  duties,  and  regulate  their  modes  of 
proceeding,  in  the  absence  of  positive  enactments.     Upon 
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1827.      ^^7  other  principle,  Courts  Martial  would  be  left  withoot 

v^^^vT^^  anj  adequate  means  to  exercise  the  authority  confided  to 

Martin      them  :  for  there  could  scarcely  be  framed  a  positive  code 

Mott.       to  provide  for  the  infinite  variety  of  incidents  applicable  to 

them. 

The  act  of  the  18th  of  April,  1814,  ch.  141.  which  ex- 
pired at  the  end  of  the  late  war,  was,  in  a  great  measure,  in- 
tended to  obviate  difficulties  arising  from  the  imperfection 
of  the  provisions  of  the  act  of  1795,  and  especially  to  aid 
Courts  Martial  in  exercising  jurisdiction  over  cases  like  the 
present.  But  whatever  may  have  been  the  legislative  in- 
tention, its  terms  do  not  extend  to  the  declaration  of  the 
number  of  which  such  Courts  Martial  shall  be  composed* 
The  first  section  provides,  "  that  Courts  Martial  to  be  com- 
posed of  militia  officers  alone,  for  the  trial  of  militia  drafted, 
detached,  and  called  forth,  (not  or  called  forth,)  for  the  ser- 
vice of  the  United  States,  whether  acting  in  conjunction 
with  the  regular  forces  or  otherwise,  shall,  when  necessary, 
be  appointed,  held,  and  conducted,  in  the  manner  prescribed 
by  the  rules  and  articles  of  war,  for  appointing,  holding, 
and  conducting,  Courts  Martial  for  the  trial  of  delinquents 
in  the  army  of  the  United  States.^'  This  language  is  ob- 
viously confined  to  the  militia  in  the  actual  service  of  the 
United  States,  and  does  not  extend  to  such  as  are  drafted 
and  refuse  to  obey  the  call.  So  that  the  Court  are  driven 
back  to  the  act  of  1795  as  the  legitimate  source  for  the  as- 
certainment of  the  organization  and  jurisdiction  of  the 
Court  Martial  in  the  present  case.  And  we  are  of  opinion, 
that  nothing  appears  on  the  face  of  the  avowry  to  lead  to 
any  doubt  that  it  was  a  legal  Court  Martial,  organized  ac- 
cording to  military  usage,  and  entitled  to  take  cognizance 
of  the  delinquencies  stated  in  the  avowry. 
ThettDMnce  This  view  of  the  case  afibrds  an  answer  to  another  ob- 
Martiai  ^a^  j®^^^^°  which  has  been  urged  at  the  bar,  viz.  that  the  sen- 
groired  by  the  tence  has  not  been  approved  by  the  commanding  officer, 
■iiiici«ot,'sup-  in  the  manner  pointed  out  in  the  65th  of  the  rules  and  ar- 
•ny °appr9Tal  *'^'^s  of  war.  That  article  cannot,  for  the  reasons  already 
iiMCMfarj.  stated,  be  drawn  in  aid  of  the  argument;  and  the  avowry 
itself  shows  that  the  sentence  has  been  approved  by  the 
President  of  the  United  States,  who  is  the  commander  in 
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chief,  and  that  there  was  not  any  other  officer  of  equal      ^  3^'^ 
grade  with  the  major  generals  by  whom  the  Court  Martial  v^^^v^^ 
had  been  organized  and  continued  within  the  military  dis-      Martin 
trict,  by  whom  the  same  could  be  approved.     If,  therefore,       Mott. 
an  approval  of  the  sentence  were  necessary,  that  approval 
has  been  given  by  the  highest,  and  indeed  only,  miUtary 
authority  competent  to  give  it. 

But  it  is  by  no  means  clear  that  the  act  of  1 795  meant  to    But  it  is  not 
require  any  approval  of  the  sentences  imposing  fines  for  app/oTa*  wat 
delinquencies  of  this  nature.     The  act  does  not  require  it  QcceisaT. 
either  expressly  or  by  necessary  implication.     It  directs 
(s.  7.)  that  the  fines  assessed  shall  be  certified  by  the  pre- 
siding officer  of  the  Court  Martial  to  the  marshal,  for  him 
to  levy  the  same,  without  referring  to  any  prior  act  to  be 
done,  to  give  validity  to  the  sentences.     The  natural  in- 
ference from  such  an  omission  is,  that  the  Legislature  did 
not  intend,  in  cases  of  this  subordinate  nature,  to  require 
any  farther  sanction  of  the  sentences.     And  i/  such  an  ap- 
proval is  to  be  deemed  e&<ential,  it  must  be  upon  the  gene- 
ral military  usage,  and  not  from  positive  institution.  Either 
way,  we  think  that  all  has  been  done,  which  the  act  re- 
quired. 

Another  objection  to  the  proceedings  of  the  Court  Mar-  a  Court  Mtr- 
tial  is,  that  they  took  place,  and  the  sentence  was  given,  Jrgaiazed  "Z 
three  years  and  more  after  the  war  was  concluded,  and  in  a !!"  J**!  *^*  ^i 

^  ,  ^  1795,  does  not 

time  of  profound  peace.     But  the  opinion  of  this  Court  is,  expire     with 
that  a  Court  Martial,  regularly  called  under  the  act  of  1795,  |-,on  ofTwar 
does  not  expire  with  the  end  of  a  war  then  existing,  nor  is  ^*"  existing. 
its  jurisdiction  to  try  these  oiTences  in  any  shape  dependent 
upon  the  fact  of  war  or  peace.     The  act  of  1 795  is  not 
confined  in  its  operation  to  cases  of  refusal  to  obey  the  or- 
ders of  the  President  in  times  of  public  war.     On  the  con- 
trary, that  act  authorizes  the  President  to  call  forth  the  mi- 
litia to  suppress  insurrections,  and  to  enforce  the  laws  of 
the  United  States,  in  times  of  peace.     And  Courts  Mar- 
tial are,  under  the  5th  section  of  the  act,  entitled  to  take 
cognizance  of,  and  to  punish  delinquencies  in  such  cases, 
as  well  as  in  cases  where  the  object  is  to  repel  invasion  in 
times  of  war.     It  would  be  a  strained  construction  of  the 
act,  to  limit  the  authority  of  the  Court  to  the  mere  time  of 


Martin 

V. 
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1 827.  ^^^  existence  of  the  particular  exigency,  when  it  mi^t  be 
thereby  unable  to  take  cognizance  of,  and  decide  upon  a 
single  offence.     It  is  sufficient  for  us  to  say,  that  there  is  no 

Mott.       such  limitation  in  the  act  itself. 
-^.  The  next  objection  to  the  avowry  is,  that  the  certificate 

DiicrrpBiicy  •' 

in  Betting  forth  of  thc  President  of  the  Court  Martial  is  materially  variant 
I  eieotence.    ^^^^  ^^^  sentence  itself,  as  set  forth  in  a  prior  allegation. 

The  sentence  as  there  set  forth  is,  ^^  and  thereupon  the  said 
General  Court  Martial  imposed  the  sum  of  96  dollars  as  a 
fine  on  the  said  Jacob,  for  having  thus  failed,  neglected,  and 
refiised  to  rendezvous  and  enter  in  the  service  of  the  United 
States  of  America,  when  thereto  required  as  aforesaid^' 
The  certificate  adds,  '^  and  that  the  said  Jacob  E.  Mott  was 
sentenced  by  the  said  General  Court  Martial,  on  failure  of 
the  payment  of  said  fine  imposed  on  him,  to  twelve  months 
imprisonment*''  It  is  material  to  state  that  the  averment 
does  not  purport  to  set  forth  the  sentence  in  hac  verba  ;  nor 
was  it  necessary  in  this  avowry  to  allege  any  thing  more 
than  that  part  of  the  sentence  which  imposed  the  fine,  since 
that  was  the  sole  ground  of  the  justification  of  taking  the 
goods  and  chattels  in  controversy.  But  there  is  nothing  re- 
pugnant in  this  averment  to  that  which  relates  to  thc  certi- 
ficate. The  latter  properly  adds  the  fact  which  respects 
the  imprisonment,  because  the  certificate  constitutes  the 
warrant  to  the  marshal  for  his  proceedings.  The  act  of 
1795  expressly  declares,  that  the  delinquents  ^^  shall  be  lia- 
ble to  be  imprisoned  by  a  like  sentence,  on  failure  of  pay- 
ment of  the  fines  adjudged  against  them,  for  one  calendar 
month  for  every  five  dollars  of  such  fine.''  If  indeed  it  had 
been  necessary  to  set  forth  the  whole  sentence  at  large,  the 
first  omission  would  be  helped  by  the  certainty  of  the  sub- 
sequent averment  There  is,  then,  no  vanance  or  repug- 
nance in  these  allegations^  but  they  may  well  stand  to- 
gether. 

Of  the  remaining  causes  of  special  demurrer,  some  are 
properly  matters  of  defence  before  the  Court  Martial,  and 
its  sentence  being  upon  a  subject  within  its  jurisdiction,  is 
conclusive ;  and  others  turn  upon  niceties  of  pleading,  to 
which  no  separate  answers  are  deemed  necessary.     In  %("- 
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neral  it  may  be  said  of  them,  that  the  Court  do  not  deem      18S7« 
them  well-fi)U(jded  objections  to  the  avowry. 

Upon  the  whole,  it  is  the  opinion  of  the  Court,  that  the 
Judgment  of  the  Court  for  the  Trial  of  Impeachments  and 
the  Correction  of  Errors  ought  to  be  reversed,  and  that  the 
cause  be  remanded  to  the  same  Court,  with  directions  to 
cause  a  judgment  to  be  entered  upon  the  pleadings  in  &• 
Tour  of  the  avowant. 

JuDQMENT.  This  causo  came  on,  &c.  On  consideration 
whereof,  it  is  considered  and  adjudged,  that  there  is  error . 
in  the  judgment  of  the  said  Court  for  the  Trial  of  Impeach- 
ments and  the  Correction  of  Errors,  in  this,  that  upon  the 
pleadings  in  the  cause,  judgment  ought  to  have  been  render- 
ed in  &vour  of  the  avowant,  whereas  it  was  rendered  in 
&TOur  of  the  original  plaintiff;  and  it  is,  therefore,  further 
coksiderbd  and  adjudged,  that  the  same  judgpient  be, 
and  the  same  hereby  is,  reversed  and  annulled  ;  and  also, 
that  the  judgment  of  the  Supreme  Court  of  Judicature  of 
the  State  of  New- Fork,  which  was  affirmed  by  the  said 
Court  for  the  Trial  of  Impeachments  and  the  Correction  of 
Errors,  be  reversed  and  annulled  ;  and  that  judgment  be 
rendered,  that  the  said  avowry  is  good  and  sufficient  in  law 
€0  bar  the  plaintiff^s  action,  and  that  the  plaintiff  take  no- 
thing by  his  writ ;  and  that  the  cause  be  remanded  to  the 
said  Court  for  the  Trial  of  Impeachments  and  the  Correc- 
tion of  Errors,  if  the  record  be  now  in  the  said  Court,  and 
if  not,  then  to  the  Supreme  Court  of  Judicature  of  the 
State  aforesaid,  to  which  the  same  has  been  remitted,  with 
directions  to  cause  judgment  to  be  entered  upon  the  plead- 
ings in  favour  of  the  avowant. 
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Clark 
V.  [Corporations.] 

Corporation 

Washington.      Clark  against  The  Mayor,  Aldermen,  and  Common 

Council  or  the  City  of  Washington. 

Municipal  corporations,  acting  within  the  limits  of  the  powers  con- 
ferred upon  them  by  the  Legislature,  in  the  exercise  of  a  special 
franchise  granted  to  them,  and  the  performance  of  a  special  duty 
imposed  upon  them,  are  responsible  for  the  acts  and  contracts  of 
their  agents,  duly  appointed  and  authorized,  within  the  scope  of 
the  authority  of  such  agents,  in  the  same  manner  as  other  corpo- 
rations and  private  individuals  are  responsible  on  their  promises, 
express  and  implied. 

Where,  by  the  charter  granted  by  Congress  to  the  city  of  Washing- 
ton, the  corporation  was  empowered  **  to  authorize  the  drawing 
of  lotteries,"  for  effecting  certain  improvements  in  the  city,  and 
upon  certain  terms  and  conditions :  Mdd,  that  the  corporation  was 
liable  to  the  holder  of  a  ticket  in  such  a  lottery  for  a  prize  drawn 
agamst  its  number,  although  the  managers  appointed  by  the  cor- 
poration to  superintend  such  lottery  were  empowered  to  sell,  and 
had  sold  the  entire  lottery  to  a  lottery  dealer  for  a  gross  sum,  who 
was,  by  his  agreement  with  them,  to  execute  the  details  of  the 
scheme  as  to  the  sale  of  the  tickets,  the  drawings,  and  the  pay- 
ment of  the  prizes. 

It  sumSf  that  the  power  granted  in  the  charter  **  to  authorize  the 
drawing  of  lotteries,**  cannot  be  exercised  so  as  to  discharge  the 
corporation  from  its  liability,  either  by  granting  the  lottery,  or  sell- 
ing the  privilege  to  others,  or  in  any  other  manner ;  but  the  lotte- 
ries to  be  authorized  by  the  corporation  must  be  drawn  under  its 
superintendence,  for  its  own  account,  and  on  its  own  responsibility. 

ERROR  to  the  Circuit  Court  for  the  District  of  Co- 
lumbia. 

This  was  an  action  of  assumpsit,  brought  by  the  plaintiff 
in  error,  to  recover  of  the  defendants  the  amount  of  a  prize 
drawn  in  a  lottery  called  ''  the  fifth  class  of  the  National 
Lottery.'^  A  verdict  was  found  for  the  plaintiff  in  the  Court 
below,  subject  to  the  opinion  of  the  Court,  on  a  case  agreed, 
on  which  judgment  was  rendered  for  the  defendants,  and  the 
cause  was  brought  by  writ  of  error  to  this  Court. 

By  the  constitution  of  the  United  States,  Congress  has 
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power  to  exercise  exclusive  legislation  in  all  cases  whatso-      |  g^^ 
ever  over  the  district,  which  being  ceded  by  particular  States,  v^^^v-^^ 
may  become  the  seat  of  the  government  of  the  Union,    The      Clark 
District  of  Columbia  having  been  ceded  for  that  purpose,  Corporation 
Congress  passed  an  act,  creating  a  municipal  corporation  for         ?f 
the  city  of  Washington;  and  by  the  act  of  the  4th  May, ^***°^^^' 
1812,   for   amending  the    charter,  gave   the  corporation 
^^  full  power  and  authority  to  authorize  the  drawing  of  lot- 
teries for  eiiecting  any  important  improvement  in  the  city, 
which  the  ordinary  funds  or  revenue  thereof  will  not  accom- 
plish ;  provided^  that  the  amount  to  be  raised  in  each  year 
shall  not  exceed  the  sum  of  10,000  dollars;  Bud provided 
ahof  that  the  object  for  which  the  money  is  intended  to  be 
raised,  shall  be  first  submitted  to  the  President  of  the  United 
States,  and  shall  be  approved  by  him/'    For  the  purpose 
of  carryii^  this  power  into  execution,  ten  successive  reso- 
latioiis  were  passed  by  the  corporation,  the  first  of  which 
was  approved  by  the  President  of  the  United  States  on  the 
23d  of  November,  1812,  and  the  last  on  the  21st  of  May, 
1821,  each  of  them  for  raising  10,000  dollars  by  lottery,  for 
tfae  several  objects  of  endowing  two  public  school  houses, 
on  the  Lancasterian  system ;  of  building  a  work  house  and 
penitentiary,  and  a  town  house  or  city  hall.    On  the  24th 
of  July,  1815,  the  corporation  passed  an  ordinance  for  car- 
rying into  effect  the  three  first  of  the  above  resolutions,  and 
appointed  certain  managers  by  name,  viz.  John  Davidson, 
Thomas  H.  Gillis,  Andrew  Way,  Jr.  Moses  Young,  William 
Brent,  Daniel  Rapine^  and  Samuel  K  bmaUwood^  whose  duty 
it  was  made  to  agree  on  and  propose  a  scheme  or  schemes 
of  a  lottery  or  lotteries,  to  raise  the  sum  of  30,000  dollars, 
(clear  of  all  expenses,)  and  to  sell  and  dispose  of  the  tickets 
therein  to  the  best  advantage,  with  the  least  possible  delay, 
and  diligently  to  attend  the  drawing  of  the  said  lottery  or 
lotteries,  which  should  be  in  the  city  of  Washington  ;  and 
within  60  days  after  the  drawings  of  the  same,  respectively, 
(the  time  of  each  drawing  not  to  exceed  two  years,)  to  pay 
and  satisfy  the  fortunate  adventurers  for  prizes ;  and,  within 
70  days,  to  pay  over  the  balance,  after  deducting  all  neces- 
sary expenses,  into  the  city  treasury;  and  giving  to  said 
managers  full  power  and  authority  to  appoint  all  necessary 
Vol.  XIJ.  6 
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181^7.      agents,  clerks,  and  senrants,  to  do  and  perfonn  all  such  acts 
X^^v*^^  and  things  as  might  be  necessary  to  carry  into  effect  the  pro* 

Clark  visions  of  the  ordinance.  Another  ordinance  was  passed  on 
Corporation  the  17th  of  November,  1818,  for  the  purpose  of  carrying 
^(  into  effect  (he  4th,  5th,  6th,  and  7th,  of  the  aforesaid  resolu- 
^^^^  '  tions,  by  which  {inter  alia)  the  mayor  was  authorized  to  ap- 
point seven  citizens  to  act  as  managers  for  the  purpose  afore- 
said, whose  duty  was  declared  to  be  to  a^ree  on  a  scheme  of 
a  lottery  to  raise  the  sum  of  40,000  dollars,  (clear  of  ex- 
penses,) and  to  sell  the  said  lottery,  or  dispose  of  the  tickets 
therein  to  the  best  advantage,  with  the  least  possible  delay, 
and  diligently  to  attend  the  drawing  of  the  said  lottery, 
which  should  be  in  the  city  of  Washington  :  Provided^  how- 
ever, that  if  the  said  managers,  or  a  majority  of  them,  should 
sell  the  said  lottery,  the  individual  or  individuals  purchasing 
the  same,  should  have  the  power  of  making  a  scheme  for  the 
aforesaid  lottery,  and  within  60  days  after  the  drawing,  (the 
time  of  drawing  not  to  exceed  one  year,)  to  pay  and  satisfy 
the  fortunate  adventurers  for  prizes ;  and  within  70  days,  to 
pay  over  the  balance,  after  deducting  all  necessary  expenses, 
into  the  city  treasury,  with  the  hke  power  and  authority  to 
the  managers,  as  in  the  former  act,  to  appoint  all  necessary 
agents,  clerks,  and  servants,  &c.  The  mayor  appointed, 
under  the  authority  of  the  last  mentioned  act,  seven  citizens 
to  act  as  managers  for  the  purposes  aforesaid,  the  same  as 
those  appointed  by  name  in  the  former  act,  except  that,  in 
the  last,  Roger  C.  Weightman  takes  the  place  of  Samuel 
N.  Small  wood. 

On  the  25th  of  October,  1819,  another  ordinance  was 
passed,  by  which  the  managers  appointed  under  the  ordi- 
nance of  1815,  were  empowered  to  sell  and  dispose  of  the 
lotteries  to  which  that  ordinance  refers,  or  so  much  thereof 
as  yet  remains  to  be  drawn,  in  such  classes,  and  on  such 
terms  and  conditions,  as  should  appear  to  them  right  and 
expedient. 

In  pursuance  of  the  ordinances  of  1815  and  1819,  the 
managers  sold  to  David  Gillespie,  of  New-York,  a  lottery 
called  the  "  Fifth  Class  of  the  Grand  National  Lottery,"  for 
the  sum  of  10,000  dollars,  to  be  paid  before  the  commence- 
ment of  the  drawing  thereof;  and  the  following  articles  of 
agreement  were  entered  into  for  that  purpose. 
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^'  Memorandum  of  ed  agreement,  made  and  entered  into      IB37, 
das   4th  day  of  May,  1391,  between  Roger  C.  Weightman,  v^^/-^ 
John  Davidson,  Thomas  H.  Gillis,  Andrew  Way,  jun.,  Moses      ^^^ 
Young,  William  Brent,  and  Daniel  Rapine,  as  managers  of  Corporatioa 
the  lotteries  autborised  by  an  act  of  the  Board  of  Aldermen         ?^ 
and  Board  of  Common  Council  of  the  city  of  Washington,  ^*»**»»«*~- 
for  the  purposes  therein  mentioned,  approved  July  24, 1815, 
of  the  one  part,  and  David  Gillespie,  of  the  city  of  New- 
York,  in  the  State  of  New- York,  of  the  other  part:  Whereas, 
by  an  act  of  the  Board  of  Aldermen  and  Board  of  Common 
Council  of  the  said  city  of  Washington,  approved  October 
S5,  1819,  supplementary  to  the  act  aforesaid,  the  said 
managers  are  authorized  and  empowered  to  aell  and  dispose 
of  the  said  lotteries,  in  such  classes,  and  on  such  terms  and 
conditions,  as  shall  appear  to  them  right  and  expedient,  and 
according  to  the  true  intent  and  meaning  of  the  act  afore- 
said ;  and  that  the  said  mani^ra,  for  the  purpose  of  raising 
the  sum  of  1 0,000  dollars,  in  conformity  with  the  provisions 
of  the  said  first  mentioned  act,  and  in  pursuance  of  the 
power  and  authority  in  them  vested  by  the  said  supplemen- 
tary act,  have  agreed  to  sell  and  dispose  bf,  to  the  said  Pa- 
vid  Gillespie,  a  lottery,  denominated  the  Fifth  Class  of  the 
Grand  National  Lottery,  to  be  drawn  according  to  the  scheme 
hereunto  annexed ;  and  the  said  David  Gillespie,  in  consi- 
deration thereof,  hereby  agrees  to  pay  to  the  said  managers 
the  sum  of  1 0,000  d<^lars,  before  the  commencement  of  the 
drawing  the  said  lottery,  or  class,  at  his  own  proper  cost, 
charge  and  expense ;  to  pay  and  defray  all,  and  all  manner 
of  costs,  charges,  and  expenses  of  the  said  lottery,  or  class, 
excepting  the  expense  of  drawing  the  same,  and  to  draw 
the  same  in  the  city  of  Washington,  in  the  presence  of  the 
said  managers,  and  to  finish  and  conclude  the  said  drawing 
within  two  years  from  the  date  hereof,  and  to  pay  all  the 
prizes  within  sixty  days  from  the  completion  of  the  said 
drawing*     It  is  further  understood  and  agreed,  by  and  be- 
tween the  said  parties,  that  the  said  David  Gillespie  is  to 
provide,  at  his  own  cost  and  expense,  two  competent  clerks, 
to  assist  in  the  drawing  of  the  said  lottery,  or  class;  and  to 
execute  and  deliver,  before  the  commencement  of  the  draw- 
ing of  the  said  lottery,  or  class,  and  within  thirty  days  from 
the  date  hereof,  to  the  said  managers,  a  bond,  with  such  se- 
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1 827.      curity  as  may  be  approved  by  them,  io  ihe  penal  sum  of 

V^^v^^i/  35,000  dollars,  conditioned  for  the  true,  fair,  and  faithful 

^^*'*       drawing  of  the  said  lottery  or  class,  and  according  to  the 

Corporation  said  scheme ;  for  the  punctual  payment  of  all  prizes,  and 

W   h*^         ^^^  conducting  the  said  lottery  or  class  fairly  and  honestly, 

*  and  according  to  this  agreement,  and  the  true  intent  and 

meaning  of  the  said  acts  of  the  said  Board  of  Aldermen 

and  Board  of  Common  Council.^' 

The  bond  with  security,  as  required  by  the  above  agree- 
ment, was  given  by  Gillespie  on  the  28th  of  May,  1821. 

On  the  22d  of  the  same  month,  an  ordinance  of  the  cor- 
poration was  passed,  authorizing  the  managers  to  appoint  a 
president,  whose  duty  it  should  be,  in  addition  to  the  duties 
imposed  by  the  ordinances  of  1815  and  1 8 1 9,  to  sign  all  con- 
tracts with  the  concurrence  of  a  majority  of  the  managers; 
and  to  sign  all  the  lottery  tickets,  in  every  scheme  or  schemes 
sold  by  them.  The  2d  section  of  the  ordinance  allowed 
each  of  the  managers  of  the  city  lotteries  3  dollars  each 
day  he  bad  been,  or  should  be  employed ;  and  the  7th  sec- 
tion enacts  that  this  compensation,  ^^  except  for  the  class 
now  contracted  for,"  should  be  provided  for  and  paid  out  of 
the  proceeds  of  lotteries  thereafter  contracted  for. 

Under  this  authority,  Thomas  H.  Gillis  was  appointed 
president,  who  signed  the  following  ticket.  No.  2929,  on 
which  the  suit  was  brought,  and  which  was  endorsed,  ^^  Un- 
drawn 29th  day  over.  D.  Gillespie,  per  J.  James."  The 
ticket  was  purchased  by  the  plaintiff,  from  an  agent  of  Gil- 
lespie, at  Richmond,  Virginia,  and  drew  the  prize  of  100,000 
dollars,  in  the  fifth  class  of  the  lottery. 
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$100,000  Highest  Prize. 


WUIiam  Brent, 
John  Davidoon, 
Thomaa  H.  GUlii, 
Andraw  Way,  Jun. 
MoMM  Young, 
Dan«ol  Bapine, 
R.  C.  Weifhtman, 


No.  2  9  2  9 


NATIONAL  LOTTERY. 


Tbif  Ticket  will  entitle  tbo  PooMMor  to  rach  Prise  at  may  be  drawn  to  iti 
Nomber,  if  demanded  within  twelve  monthB  after  the  comiiletion  of  the 
Drawing:  Subject  to  a  deduction  of  Fifteen  per  cent.  Payable  rixty  dayi 
afler  the  Drawing  is  finiihed*        Waakinftcu  Cityy  Februarfy  IflSl. 


Bf  Jfutkoritif  of 
Cangrea*. 
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The  drawing  of  the  lottery  was  advertised  in  two  news-      ]  327. 
papers  printed  in  the  city  of  Washington ;  in  the  National  v^^^r^^ 
Intelligencer  from  the  1 8th  of  May,  1 821 ,  and  in  the  Wash-       ^^^^^ 
ington  City  Gazette  from  the   1 7th  of  July,  1821,  until  the  Corporation 
completion  of  the  lottery.     These  advertisements  eihibited  «•  -j^^^to 
the  scheme  agreed  upon  between  the  managers  and  Gilles- 
pie, and  annexed  to  their  contract,  gave  notice  of  the  time 
^hen  the  drawing  would  take  place,  of  the  number  of  days 
to  be  employed  in  the  drawings,  and  that  they  would  be 
completed  as  soon  as  possible,  under  the  superintendance  of 
the  managers,  whose  names  were  annexed.     To  each  of 
these  advertisements  was  appended  an  advertisement  signed 
by  Gillespie  as  ^^  agent  for  the  managers,''  for  the  sale  of 
tickets    at    his  ^^  Fortunate  office,    Pennsylvania  Avenue, 
Washington  City/'  The  lottery  was  drawn  in  pursuance  of 
the  advertisements,  and  the  managers  superintended  the 
drawing.     In  its  progress  a  postponement  took  place ;  and 
an  advertisement  appeared,  purporting  to  be  signed  by 
three  of  the  managers,  giving  notice  Of  the  postponement, 
and  its  cause.     Another  ad\  ertisement  soon  afterwards  fol- 
lowed, purporting  to  be  signed  by  the  President,  by  order  of 
the  board,  giving  notice  when  the  drawing  would  recom- 
mence. 

Ab  soon  as  the  scheme  was  agreed  on,  all  the  tickets, 

amounting  to  50,000  in  number,  were  delivered  by  the  ma- 
nagers to  Gillespie,  some  of  them  signed,  and  others  un. 
signed,  by  the  President,  the  latter  of  which  it  was  necessary 
to  take  to  him  to  be  signed  before  they  could  be  sold.  Some 
time  after  the  drawing  commenced,  the  president  refused  to 
sign  tickets  unless  an  equivalent  in  prize  tickets,  either  paid 
or  taken  in  by  Gillespie,  or  drawn  on  hand,  or  unless  the 
notes  of  individuals  which  Gillespie  had  taken,  payable  to 
him^If,  for  tickets  sold,  were  deposited  with  them.  When 
Gillespie's  clerk  and  agent,  Webb,  presented  tickets  to  be 
signed,  he  was  obliged,  at  the  same  time,  to  deposit  such 
prize  tickets  or  promissory  notes  ;  and,  on  some  occasions, 
when  tickets  were  called  for,  and  wanted,  the  managers  re- 
fused to  sign  the  same  for  want  of  such  equivalent.  The 
amount  of  the  prize  tickets  so  deposited  with  the  managers 
was  about  141,779  dollars.    The  managers,  on  such  occa- 
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1827.  sions,  objected  to  trusting  Gillespie  with  tiie  dispostl  of  the 
K^r^^^^  tickets  much  beyond  the  penalty  of  his  boad,  and  Webb, 

Clark  ^Q  ^^  ^  witness  in  the  cause,  understood,  from  the  con- 
Oorporattoo  versations  and  transactions  between  the  parties  at  the  time, 

/^  that  this  precaution  arose  from  doubts  which  bad  been  cir- 
^vf-w-ewu.  ^^jj^jgj  respecting  Gillespie's  solvency. 

Jan.  £6<*.  This  cause  was  argued  by  the  Attorney  General  and  Mr. 

Webster  J  for  the  plaintiff,  and  by  Mr.  Jones  j  for  the  defend- 
ants. 

On  the  part  of  the  plaintiff,  it  was  insisted,  that  the  power 
of  authorizing  the  drawing  of  lotteries,  was  a  franchise, 
which  the  city  corporation  could  not  sell  so  as  to  avoid  their 
liability  for  the  abuse  of  the  trust  and  confidence  reposed  in 
them  by  the  legislature.  It  was  admitted,  that,  in  general, 
municipal  corporations  are  not  liable  to  be  sued  on  con- 
tracts  made  by  their  agents.  The  suit  must  be  brought 
against  the  agents.  But  that  proceeds  on  the  grounds  that 
these  quasi  corporations  have  no  funds ;  but  where  a  grant 
is  made,  conferring  a  special  franchise,  and  imposing  special 
duties,  there  is  ttie  same  responsibility  in  them  as  in  any  in- 
corporated banking  or  insurance  company.  Here  the  con- 
tract was  with  the  managers,  as  the  agents  of  the  corpora- 
tion, acting  within  the  scope  of  their  authority.*  Where 
special  duties  are  imposed  upon  corporations,  which  can 
only  be  performed  through  the  instrumentality  of  their 
agents,  the  law  will  raise  an  implied  assumpsit  under  the 
same  circumstances  as  in  dealings  with  private  individuals. 
It  is  enough  to  show  a  ratification  of  the  acts  <^  the  agent, 
by  receiving  the  benefit  of  the  act,  or  otherwise.  In  short, 
they  are  responsible,  under  these  circumstances,  for  their 
promises,  whether  express  or  implied,  in  writing  or  by  pa- 
rol.*    And,  it  was  contended,  that  the  fact  of  their  contract 

a  15  Johns,  Rep.  1.  iCranch,  299.  2  Taunt,  595.  IS  Ves. 
852. 

b  7  Mass.  Rep.  169.  16  East's  Rep.  6.  S  Mass.  Rep.  964.  7 
Cranch,  299.  2  Liverm.  Ag.  198.  1  Bro.  Ch.  469.  18  Mass.  Rep. 
872.  15  Johns,  Rep.  1.  10  Mass.  Rep.  397.  15  Mass.  Rep,  125. 
Fowle  V.  Corporation  of  Alexandria,  11  Hlieat.  Rep.  380.  2  Taumi. 
595.  li  EasVs  Rep.  40B.  3P.Wms.4tS3.  Cowp.  %6.  4Taiml.576. 
in  note.    2  Vem.  146.  ,PaUyt  Ag.  149—145.    9  Stark.  Ev.  1621. 
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being  cloatbed  with  tbe  forms  of  a  legislative  or  political      1 397^ 
act  of  the  corporation,  or  the  authority  being  conferred  on  v^^^^^^^ 
their  agents  by  such  an  act,  could  make  no  difference  in  re-       ^l^k 
spect  to  their  Kabilit>.     But  as  the  principal  grounds  of  Corporation 
argument  on  the  part  of  the  plaintiff  are  fully  stated  in  the         ^f 
opinion  of  the  Court,  it  has  been  deemed  superfluous  to     ^^^**"*' 
enlarge  upon  them. 

On  the  part  of  the  defendants,  it  was  argued,  that  the 
documentary  evidence  given  by  the  plaintiff  was  inadmissi- 
ble, and  incompetent  to  chaise  the  defendants  in  the  pre- 
sent action.  1st.  Because,  if  the  papers  given  in  evidence 
imported  any  contract  chargeable  on  the  corporation  through 
tbeir  supposed  agents,  the  managers,  or  through  their  sup- 
posed agent  Gillespie,  no  foundation  was  laid  for  their  ad- 
mission by  any  preliminary  evidence  to  authenticate  them 
as  the  acts  either  of  the  managers  or  of  Gillespie,  hr  lese^ 
of  die  corporation ;  but  the  papers  (all  that  are  any  wise  es- 
sential, being  taken  from  newspapers,  or  other  printed  pa- 
pers) were  left  to  their  own  internal  and  unvouched  evidence 
of  their  authenticity,  as  Ae  act"*  of  the  persons  whom  they 
purport  to  implicate.  2d.  Because,  if  authenticated  as 
the  acts  of  Gillespie,  there  is  nothing  to  connect  him  with 
the  managers  in  the  relation  of  principal  and  agent ;  but 
that  relation  is  assumed  from  the  mere  acts  of  the  supposed 
agent  himself.  3d.  Because,  whatever  privity  may  be  in- 
ferred, as  between  those  persons,  there  is  nothing  to  connect 
the  corporation  with  the  supposed  managers,  in  the  relation 
of  principal  and  agent.  The  authority  of  the  mayor  to  ap- 
point seven  managers  of  a  certain  lottery  described  in  the 
law  which  gives  him  that  authority,  is  shown ;  seven  persons 
are  afterwards  found  professing  to  act  as  managers  of  a  lot- 
tery, in  the  terms  and  description  of  which  no  reference 
whatever  is  made  to  any  lottery  authorized  by  the  corpora- 
tion; and  from  these  premises  alone  are  inferred,  (1.)  the 
actual  appointment  by  the  mayor  of  these  same  managers; 
and  (2.)  the  identity  of  the  lottery  contemplated  by  the  cor- 
poration law,  and  that  promulgated  in  the  scheme  of  the 
managers,and  their  alleged  agent,  Gillespie.  4th.  Because, 
setting  aside  all  the  preceding  objections,  the  alleged  agencj 
of  tbe  managers,  or  of  any  agents,  clerics,  or  servants,  of 
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1 827.      ^^'^  appointment,  purports  not,  from  the  terms  of  their 

authority  as  shown  by  the  plaintiff  himself,  to  have  extended 

to  the  making  of  contracts  for  and. in  behalf  of  the  corpo- 

Corporation  ration,  or  in  any  manner  to  bind  the  corporation  as  the  gua- 

«.r   .^^         ranty  or  insurer  of  the  due  payment  of  prizes  ;  far  less  of 
Washington. ,,     "^  ,  ...      ^.  . 

the  solvency  or  punctuality  of  any  lottery  contractor  or  un< 

dertaker;  but  such  agency  is  plainly  and  necessarily  ex- 
cluded by  the  nature  of  the  official  relation  between  them, 
and  by  the  terms  of  the  only  authority  for  predicating  the 
existence  of  any  kind  of' agency.  The  authority  of  the 
managers  is  clearly  limited  to  the  performance  of  certain 
public  duties,  and  to  the  exercise  of  certain  ministerial 
functions  prescribed  by  law  to  the  officers  or  ministers  of 
the  law ;  the  true  and  only  relation  between  them  and  the 
corporation,  is  that  which  subsists  between  the  legislative 
or  paramount  authority  that  enacts  the  law,  and  the  minis- 
terial functionaries  who  execute  it ;  not  that  of  principal  and 
agent  in  a  commercial  sense.  5th.  The  same  objection  lies 
to  the  nature  and  extent  of  the  alleged  agency  of  Gillespie 
for  the  managers  ;  which  must  be  presumed  to  have  been 
limited  to  the  official  and  prescribed  duties  of  the  latter,  as 
ministerial  functionaries  of  the  law. 

No  privity  of  contract,  as  between  the  plaintiff  and 
the  corporation,  could  be  inferred  from  the  evidence ;  but 
such  privity  was  clearly  and  positively  excluded:  Ist.  By 
the  nature  and  objects  of  the  power  communicated  to  the 
corporation  by  the  amended  charter ;  a  power  to  authorize, 
not  to  exhibit  and  draw  lotteries,  at  the  risk  and  charge  of 
their  constituents ;  and  for  important  objects  of  public  im- 
provement, to  which  the  ordinary  revenues  were  inade- 
quate ;  not  as  a  source  of  revenue,  or  6scal  a^randizement, 
far  less  as  a  gulf  to  swallow  up  all  the  subsisting  sources  of 
revenue  in  lottery  speculations.  2d.  By  the  terms,  intent, 
and  spirit  of  all  the  corporate  acts  in  execution  of  the  pow- 
er ;  all  of  which  strictly  conform  to  the  scope  and  policy 
of  the  paramount  law,  by  which  the  authority  was  vested. 
3d.  By  the  fact  that  Gillespie  had  purchased  the  privilege, 
in  irUegrOj  to  exhibit  and  draw  the  lottery,  at  bis  own  risk 
and  chaise,  and  for  his  own  exclusive  emolument;  for 
which  he  bad  paid  a  gross  sum,  neither  to  be  enlarged  or ' 
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dhimiiBh^  hfj  hot  in  any  maimer  dependent  upon  the      1877. 
ereiit  of  the  hitety.    Tbe  eifCire  scheme  was  his,  and  at 
hn  disposal ;  subject  merely  to  a  superintending  vigilance 
and  control  of  municipal  police,  intended  to  protect  the  Corporation 
ptrbKc  from  frauds  and  impositions  in  the  conduct  of  the  ^     ^^ 
lottery;  but,  by  no  means',  to  guaranty  the  payment  of  "^ 

prizes,  or,  in  other  words,  the  solvency  and  punctuality  of 
Gillespie*  4th.  By  another  fact,  that  the  phiintiff  pur- 
chased his  ticket  of  one  James,  tbe  keeper  of  a  miscella- 
neous lottery  office  in  Richmond,  for  Gillespie,  and  baring 
DO  sort  of  connexion  with  the  corporation  or  its  managers, 
nor  with  any  lottery  authorized  by  tbe  one,  and  conducted 
by  the  other,  but  as  a  general  render  of  lottery  tickets, 
who  niighf,  in  the  course  of  his  trade,  occasionaHy  buy  or 
^1  tickets  m  this  as  in  other  lotteries;  and  so  the  contract 
was  solely  between  tiie  piaintfiT  and  James,  who  sold  the 
ticket  and  received  the  price,  not  as  the  agent  of  Ae  corpo- 
fation  or  its  managers,  bat  as  the  agetft  of  Gillespie  indivi- 
dually. The  lottery  ticket,  on  which  the  plaintiff  founds  his 
claim,  imports,  m  terminu^  no  contract  whatever  between 
tbe  corporation  and  the  possessor;  nor  any  assurance  or 
invitation  to  the  ticket-buying  public  to  trust  to  the  corpo- 
rate funds  or  credit  for  the  payment  of  '^  such  prize  as  may 
be  drawn  to  its  number  ;^  nor,  indeed,  the  remotest  allu- 
sion to  any  interest  or  concern  of  the  corporation  in  the 
scheme.  If  any  such  contract,  invitation,  or  allusion,  be 
involf  ed  in  the  terms,  it  must  be  completely  latent,  and 
only  to  be  developed  by  extrinsic  facts  and  circumstances. 
All  tlie  fkcts  and  circumstances  adduced  to  explain  the 
relations  and  bearings  of  those  terms,  concur  in  fixing 
upon  GKIIespie  the  primary  obligation  to  pay  the  prize,  in 
virtue  of  his  contract,  express  or  implied,  as  the  exhibiter 
and  proprietor  of  the  lotteiy,  and  vender  of  the  ticket. 
Then,  if  there  beany  contract,  express  or  implied,  between 
the  corporation,  or  the  managers  and  vendee,  to  sec  to  the 
paymeiitof  the  prize,  it  must  be  as  collateral  guaranty  for 
Gillespie.  But  no  fiict  is  deducible,  from  the  evidence, 
which  goes  to  fix  either  upon  the  managers,  or,  through  their 
agency,  upon  the  corporation,  the  relative  duties  and  obli- 
gation of  such  collateral  guaranty. 
Vol.  XII.  7 
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As  to  the  managers ;  if  they  be  under  any  obligation 

to  see  to  the  payment  of  prizes,  it  must  be  either  because  it 

was  one  of  the  official  duties  pn-scribed  to  them  by  the 

Corporation  tenns  of  their  appointment  under  the  law    from    which 

?^         they  derive  their  authority,  or  because  they  voluntarily  as- 

^      '^  ^  *  sumed  it  in  addition  to  the  duties  devolved  on  them  virtute 

officii. 

Then,  1st.  No  such  duty  is  imposed  upon  them  by  the 
nature  of  their  office  and  functions ;  2d.  If  it  be,  it  is  not 
in  the  nature  of  an  absolute  obligation  or  duty,  that  makes 
them  liable,  in  all  events,  for  any  failure  to  fulfil  its  end  and 
aim,  but  of  a  relative  duty,  which,  by  the  express  terms  of 
the  law  that  creates  it,  exacts  of  them  nothing  but  ^^  that 
they  will  diligently  and  impartially  exercise  and  perform  the 
duties  and  authority  vested  in  them.''  dd.  No  breach  of 
this  duty,  arising  either  from  negligence  or  design,  is  im- 
puted to  them ;  but,  on  the  contrary,  by  the  plaintiff's  own 
showing,  ihey  exerted  great  care,  zeal,  and  diligence,  (if^ 
indeed,  they  did  not  take  upon  themselves  gratuitous  labour 
and  trouble,)  in  order  to  secure  the  rights  and  interests  of 
adventurers  in  the  lottery;  all  that  is  imputed  to  them  is, 
the  mere  iailure  to  accomplish  the  end  and  aim  of  their  ex- 
ertions. 4th.  But  if  the  grossest  breach  of  this  duty,  in 
act  and  intent,  were  imputed  to  them,  they  would  be  ame- 
nable for  their  official  misdemeanour  to  the  corporation 
only ;  or,  if  at  all  responsible  to  third  persons,  it  could  not  be 
as  collateral  guaranties  of  Gillespie's  contract,  nor  for  any 
other  duty  ex  contractu,  but  ex  delicto,  for  consequential 
damage,  unless  in  possession  of  the  fund  out  of  which  the 
prizes  should  have  been  paid ;  and  then  they  might  have 
been  liable,  jointly  or  severally,  according  to  the  nature  of 
th^ir  possession,  to  an  action  for  money  had  and  received 
for  the  use  of  the  persons  entitled  to  prizes.  But  this  can- 
not be  pretended  in  the  present  case.  5th.  No  voluntary 
assumption  of  any  obligation  upon  themselves,  beyond  the 
limits  of  their  prescribed  authority  and  duties,  can  be  pre- 
sumed ;  and  any  express  contract,  beyond  those  limits,  is . 
not  pretended. 

As  to    the  corporation ;   if  there   be  any  contract  in 


OF  THE  UNITED  STATES.  51 

the  case,  it  must  impose  an  obligation,  either  primary  and  1837. 
absolute,  to  paj  the  prize,  or  secondary  and  contii^nt,  as 
collateral  guaranty  for  Gillespie.  The  plaintifPs  declara- 
tion lays  a  contract  of  the  first  description  only,  and  ties  Corporition 
him  down  to  the  proof  of  such  a  contract,  made  through  ?^ 
tiie  agency  of  these  managers,  and  in  no  other  form ;  while 
his  actual  proof,  and  every  circumstance  in  Ae  case,  ex* 
elude  and  repudiate  it,  by  fixing  upon  Gillespie  the  primary 
and  absolute  obligation ;  and,  indeed,  equally  exclude  and 
repudiate  any  contract  of  the  second  description.  If  the 
managers  held  out  any  assurance  or  invitation  to  tiie  ticket- 
buying  public,  or  otherwise  contracted  any  obligation,  ab- 
solute or  contingent,  to  see  to  the  payment  of  prizes,  it  must 
have  been  either  virhUe  officii^  as  one  of  the  specific  duties 
prescribed  to  them  by  the  law  of  their  appointment,  or  as 
one  gratuitously  undertaken  by  them,  and  not  inherent  to 
the  nature  of  their  ofiice  and  fimctions ;  either  way,  it  was 
an  oblation  contracted,  propriojurt^  and  attaching  respon- 
sibility to  them  personally  and  individually. 

Then,  1st.  For  the  due  performance  of  the  prescribed 
duties,  inherent  to  the  nature  of  their  office,  they  are  direct- 
ly responsible,  on  their  bond,  to  the  corporation,  from  which 
it  is  impossible  to  infer  such  an  inversion  in  the  order  of  re- 
sponsibility, as  that  the  managers  should  have  made  that 
very  corporation,  to  which  they  are  themselves  amenable, 
liable  for  their  own  transgressions  of  such  duties.  2dly.  If 
(as  b  quite  clear  from  the  plainti£Ps  own  showing)  no  action 
lay  against  the  managers,  either  because  the  seeing  to  the 
payment  of  prizes  was  no  part  of  their  prescribed  duties,  or 
because  they  ^^  diligently  and  impartially  exercised  and  per- 
formed the  duties  and  authority  vested  in  them,''  it  follows, 
necessarily,  that  no  action  lies  against  the  corporation. 
Though  the  converse  of  the  proposition  be  utterly  untena- 
hle,  since  they  may  have  contracted  an  obligation  either  in- 
herent to  the  nature  of  their  office,  or  voluntarily  superin- 
duced, the  violation  of  which  was  either  an  official  misde- 
meanour, or  a  breach  of  contract ;  for  neither  of  which 
could  the  corporation  have  been  held  anywise  responsible. 
3dly.  If  the  corporation  were  chaigeable,  under  any  circum- 
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1 827.      fitancesy  or  in  any  form  of  aotion,  for  the  miscondact  of  the 
v^^^v*^  managers,  in  the  course  of  their  official  or  ministerial  daties , 
Clark      j^  could  only  be  ex  delicto^  or  qtuai  ex  corUractu^  in  an  action 
pprporation  for  consequential  damages,  and  not  in  an  action,  like  the 
^f         present,  purely  ex  contractu,    4thly.  3ut  no  action  could  be 
^    '  conceived,  to  make  the  corporation  responsible  to  third  per- 
sons for  a  wrong  done  to  itself;  for  a  transgression  by  its 
own  officers  against  its  own  authority,  in  the  breach  of  a  po- 
sitive duty  to  itself,  voluntarily  prescribed,  in  the  exercise 
of  its  own  l^slative  discretion,  to  its  own  officers,  and  en- 
forced hy  adequate  sanctions  of  its  own  institution,    dthly. 
As  an  obligation  not  strictly  imposed  upon  the  managers, 
virttUi  officiij  it  is  impossible  to  conteqd  that  this  <:orporation 
can  bis  responsible,  in  this  or  any  other  co^c^vi^ble  form  of 
action,  for  that  or  any  oth^r  act  of  its  officers,  without  the 
prescribed  limits  and  sphere  of  their  duties  apd  f^vitbority. 

Feb.  7A.        ]yir.  Chief  Justice  Marshal^  deliyered  the  ^^jpinion  of 
the  Court. 

This  cause  de^endf  on  the  liability  of  the  corporation  to 
pay  the  ticket  pn  which  the  emit  was  ipstituted.  In  consi- 
dering this  question,  that  part  of  the  charter  which  pontaini 
a  grant  of  power  on  the  subject  of  lotteries,  the  ordinances 
of  the  corporate  body  in  execution  of  the  power?  and  the 
proceedings  of  its  agents,  must.be  reviewed. 

The  charter  enacts,  ''  that  the  cprppjatioq  ^hall  have  full 
power  and  authority ''  '^  to  authorise  the  drawing  of  lotteries, 
for  effecting  any  important  imprpvement  in  the  city,  whi£;h 
the  ordina^ry  funds  or  revenue  thereof  will  npt  accomplish , 
provided,  that  the  s^mpypt  tp  be  raised  in  each  year  shall 
not  exceed  the  sum  of  10,000  dollars.    And  provided  also, 
that  the  object  for  which  the  money  is  intended  to  be  raised, 
shall  be  first  submitted  to  the  President  of  the  Upited  States, 
and  shall  be  approved  of  by  him.'' 
Nature  of  th«     Some  doubt  has  been  expressed  whether  this  power  is  tp 
{?thIi'coJp!!Jt^  be  exercised  by  drawing  the  lottery,  on  account  and  at  the 
tioi.  risk  of  the  cprporatipn^  or  by  selling  the  privilege  to  indi- 

viduals, and  authorizing  them  to  draw  it  on  their  own  ac- 
count. This  doubt  is  founded  on  the  word  "  authorize.'' 
Congress,  we  are  told,  has  not  granted  the  power  to  draw  lot- 
teries, but  to  "  authorize"  their  being  drawn. 
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If e  Mimot  zimt  tba  carrec4neH  of  Ibif  criticisin.    We      t€37« 
io  not  admit  the  justice  of  that  construction,  which  denies  to  n^^'v^^ 
flie  corpoialioa  the  oower  of  causing  the  lottery  to  be  drawn      ^^^ 
on  its  own  account.     A  corporation  a^^re^te  can  legislate  Corporatiaa 
within  its  pieacribed  Ucnits,  but  can  carry  its  laws  into  exe-  ^^^?j[^^ 
cution  only  bj  its  agents.     Any  legislatiFe  act  directing  a 
lottery  to  be  drawn,  is  literally  an  act  ^*  to  authorise  the 
drawing  of  lotteries." 

The  object  for  which  the  lottery  viay  be  authoriaed,  is 
f^any  important  improFeoieiit  in  the  city."  Its  produce  is 
to  come  in  aid  of  the  ordinary  funds  or  reyenue  thereof;  and 
'^  the  amount  to  be  raided  in  each  year  shall  not  exceed  the 
sum  of  lOiOOO  dollars."  The  language  of  ttw  charter  is 
not  that  the  sum  to  be  brought  into  the  treasury  of  the  city 
ihidl  not  exceed  the  sum  of  lOfiOO  doUara,  but  that  «' the 
amoont  to  be  raised  ihall  not  exceed  that  sum."  This  lan- 
guige,  it  is  admitted*  comprehends  the  net  proceeds  of  the 
lottery,  but  it  comprehends  a)l  those  net  proceeds,  and  does 
not  allow  a  partition  of  profit,  so  as  to  retain  10,000  dollars 
frr  the  treasury,  and  reserve  a  residue  for  othen.  The  sin* 
gle  object,  for  which  the  lottery  can  be  drawn,  is  '^  any  im- 
portant improvement  in  the  city,"  not  the  emolument  of  in- 
dividuals. The  motive  with  Congress  for  this  restriction  on 
tbo  amount  is,  not  to  limit  the  sum  to  come  into  the  city 
tr^Mury,  but  to  limit  the  extent  of  gaming,  which  the  cor- 
poration may  authorial.  Congress  must  have  perceived, 
that  to  hriag  10,000  dollars  into  the  treasury,  either  ^the 
amoqnt  raised  most  exceed  that  sum,"  or  the  lottery  must  be 
drawn  on  account  ct  the  city ;  for  no  man  will  purchase  a 
lottery  from  which  he  can  make  nothing. 

The  counsd  of  the  plaintiff  in  error  liave  remarked,  and 
the  remark  is  certainly  entitled  to  attention,  that,  in  descri- 
bing the  power,  Congress  has  used  no  words  indicating  the 
idea,  that  the  corporation  might  grant  or  sell  lotteries.  ^^  To 
authorize  the  drawing  of  lotteries,"  is,  as  has  been  said,  an 
apprppriftte  term  for  a  corporate  act,  instituting  a  lottery  for 
the  benefit  of  the  city ;  but  if  the  granting  a  lottery  to  others, 
or  a  mh  of  tbo  privil^e  to  others,  had  been  in  the  mind  of 
CoQgmas,  it  is  to  bo  presumed  that  some  words  would  have 
boe»  Wiod,  indicating  the  idea. 
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1 827.  There  is  great  weight,  too,  in  the  argoment,  tbat  it  is  a 

S^^^'^^^  trust,  and  an  important  trust,  confided  to  the  corporation  it- 
Clark  gelf,  for  the  purpose  of  **  efiecling  important  improrements 
Corporation  ^^  ^^  city,"  and  ought,  therefore,  to  be  executed  under  the 
of  immediate  authoritj;  and  inspection  of  the  corporation.  It 
™  '  is  reasonable  to  suppose  that  Congress,  when  granting  a 
power  to  authorize  gaming,  would  feel  some  solicitude  re- 
specting the  fairness  with  which  the  power  should  be  used; 
and  would  take  as  many  precautions  against  its  abuse,  as  was 
compatible  with  its  beneficial  exercise.  Accordingly,  we 
find  a  limitation  on  the  amount  to  be  raised,  and  on  the  ob- 
ject for  which  the  lottery  may  be  authorized.  It  is  to  be  for 
^^  any  important  improvement  in  the  city,  which  the  ordinary 
funds  or  revenue  thereof  will  not  accomplish ;''  and  is  sub- 
jected to  the  judgment  of  the  President  of  the  United  States. 
The  power  thus  cautiously  granted,  is  deposited  with  the 
corporation  itself,  without  an  indication  that  it  is  assignable* 
It  is  to  be  exercised,  like  other  corporate  powers,  by  the  agents 
of  the  corporation,  under  its  cohtrol.  While  it  remains  where 
Congress  has  placed  it,  the  character  of  the  corporation  af- 
fords some  security  against  its  abuse ;  some  security  that 
no  other  mischief  will  result  from  it,  than  is  inseparable 
from  the  thing  itself  But  if  the  management,  control,  and 
responsibility,  may  be  transferred  to  any  adventurer  who 
will  purchase,  all  the  security  for  fainiess,  which  is  furnished 
by  character  and  responsibility,  is  lost. 

We  think,  then,  that  the  most  obvious,  if  not  the  exclusive 
construction  of  the  charter,  is,  that  the  lotteries  to  be  autho- 
rized by  the  corporation,  are  to  be  drawn  under  its  super- 
intendence and  on  its  own  account. 

We  will  next  advert  to  the  measures  which  have  been 
adopted  for  carrying  this  power  into  execution. 

Ten  successive  resolutions  were  passed,  the  first  ap- 
proved on  the  23d  of  November,  1812,  and  the  last  on  the 
21st  of  May,  1821,  each  of  them  for  raising  the  sum  of 
10,000  dollars,  by  lottery,  for  particular  improvements  men- 
tioned in  the  resolution. 

The  ordinance  of  the  24th  of  July,  1815,  which  was 
passed  for  carrying  the  three  first  of  these  resolutions  into 
effect,  contemplates  and  authorizes  lotteries  to  be  drawn 
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entirely  under  the  management,  for  the  benefit,  and  on  the      |  f^. 
reiponsibilitj  of  the  corporation.    Se?en  managers  are  ap-  v^^^^^^^/ 
pointed  by  the  ordinance,  and  they,  or  a  majority,  are  aatho*       Oterk 
rised  to  employ  agents,  fill  up  vacanciei  in  their  own  body.  Corporation 
and  to  do  every  act  which  may  be  necessary  for  carrying  ita       /K 
provisions  into  effect. 

The  ordinance  passed  on  the  17th  of  November,  1818, 
£>rcarrying  the  4tb,  6th,  6th  and  7th  resolutions  into  efiect, 
aatborizes  the  mayor  to  appoint  seven  managers,  whose  doty 
it  waa  to  agree  on  a  scheme,  to  sell  the  said  lottery,  or  dis« 
poae  of  the  tickets  to  the  best  advantage.  A  proviso  is  in- 
serted, that,  should  the  lottery  be  sold,  the  purchasers  may 
make  the  scheme ;  but  the  ordinance  enacts  generally,  (and 
the  enactment  makes  no  distinction  between  a  sale  of  the 
lottery  itself,  and  a  disposition  of  the  tickets,)  that  it  shall 
be  the  duty  of  the  managers  to  attend  diligently  to  the  draw- 
ing of  the  lottery,  and  to  pay  the  fortunate  adventurers  for 
prizes  drawn  by  them.  The  ordinance,  however,  adds  the 
fiurtber  duty  of  paying  over  the  balance,  after  deducting  all 
Becessary  expenses,  into  the  city  treasury.  From  this  it  has 
been  inferred,  that  these  provisions  are  made  for  the  con- 
tingency that  the  tickets  should  be  disposed  of  for  the  be- 
nefit of  the  city,  and  are  entirely  inapplicable  to  the  con- 
tingency of  an  entire  sale.  Certainly,  in  the  event  of  an 
entire  sale,  the  balance,  after  deducting  all  necessary  ex- 
penses, would  not  be  payable  into  the  treasury,  unless  we 
sappose  it  to  mean  the  balance  of  the  sum  for  which  the 
lottery  might  be  sold.  But  this  is  the  only  part  of  the 
clause  which  is  inapplicable  to  a  lottery  sold  out  and  drawn 
for  the  benefit  of  the  purchaser. 

In  October,  1819,  the  managers  appointed  under  the  act 
of  1815,  were  empowered  to  sell  and  dispose  of  the  lotte- 
ries to  which  that  act  refers,  or  so  much  thereof  as  yet  re- 
maina  to  be  drawn,  in  such  classes,  and  on  such  terms  and 
conditions,  as  shall  appear  to  them  right  and  expedient. 
The  duiy  of  the  managers  to  superintend  the  drawing,  and 
to  pay  the  prizes,  is  not  changed  by  this  act,  unless  the  mere 
power  to  sell  implies  such  change. 

The  managers  sold  to  David  Gillespie,  of  New- York,  in 
poram^pce  of  the  acts  of  1816  and  1819|  a  lottery  denomi* 
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Igif^     n&led  the  ntb  cliiM  tff  tiM  Gmdd  NtfflMMil  lA9k»f,  fyt  fhe 

\^^^/^^  radi  of  10,000  <MhiM,  to  be  pM  behft  tbe  (^^^rtNMiieeiMCrl 

^^^^^      of  the  drawing  tbe  tM  lotCery  of  cktfBt;  eMi  Kftktee  «f 

Omp§ntik9b  agreemeot,  in  pureuaiice  thereof,  wert  eieaited  on  tbe  Mtb 

^f^  day  of  May,  1821.     Tbe  ticket  held  by  ffce  ^idtiff  h  itf 

^**"'  this  class. 

On  tbe  92d  of  tbe  same  month,  an  ordioance  was  paistted, 
authorising  tbe  managera  to  appoint  a  president,  whose  duty 
it  shouM  be^  in  addition  to  the  duties  imposed  by  the  acts  0^ 
1815  and  1819,  to  sign  all  contracts,  with  tbe  concurreilte 
of  a  majority  of  tbe  said  managers,  and  to  sign  all  the  iOt« 
tety  tickets  in  evavy  scheme  or  schemes  sold  by  them. 

This  ordinance  recogniaes  tbe  datifes  prescribed  by  the 
tbe  acts  of  1815  and  1819*  Its  9d  section  allows  ^acb  of 
fbe  managers  of  tbt  city  lotteriei  3  dollars  for  each  day  he 
baa  been  or  shall  be  employed ;  and  the  7th  section  enacts 
that  tUa  compensation,  ^^  eicept  for  tile  class  now  con-* 
tracted  for,''  riiall  be  profided  for  and  paid  ont  of  tbe  pro* 
ceeds  of  lotteries  hereafter  contracted  for* 

This  act  is  anderstood  to  recogivise  it  as  a  part  of  Ae 
doty  of  tbe  managers,  to  continue  their  soperiniendeace  ol 
tbe  drawtag  of  the  ?ery  class  which  haid  been  soM,  and 
which  comprehended  tbe  ticket  that  drew  the  prize  for 
which  this  suit  is  brought. 

Tbe  defendant  has  excepted  to  tbe  admissibility,  as  wel) 
as  suficiency  of  tbe  testimony  ofiered  by  tbe  ptaintiff  in  ^ 
Circuit  Court,  and  tbe  objection  is  made  in  gefieral  tertHSr 
We  presuane,  however,  ttet  it  cannot  appfy  to  tbe  ctefrfer, 
or  to  the  resolutions  and  ofdinances  of  the  corporation. 
Nor  do  we  suppose  that  any  eiception  was  intended  to  be 
made  to  tbe  testimony  which  establishes  tbe  ownership'  of 
the  tickets,  or  to  tbe  admissibility  ef  the  depoaitien  of  Mr. 
Webb.  The  first  document  on  wMch  a  queation  am  ariae, 
ia  tbe  ticket  itselfc  Is  this  admissible  in  a  suit  against  the 
corporation. 
onl!^\?ckenD  ^"  considering  this  questroD,  we  moat  iwquire  iato  Ae  con- 
«f  ideore        noxiou  between  the  ostensible  ananagera  and  the  corpora- 

agAintt  ihe        .  w  • 

corporation,     tjon. 

The  persons  who  were  held  o«t  aa  matiagera  la  superin- 
tend the  drawii^  of  the  lottery  eomptebendiBg  tbia  tideat^ 
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were,  with  one  exoeptioD,  flie  same  persons  who  were  ap-      ]837. 
pointed  in  the  ordinance  of  1815,  as  manageis  for  the  lotte-  \^^^v^^ 
Ties  established  by  that  act.  The  name  of  R.  C.  Weightman,       ^^^'^ 
is  sabstitated  for  that  of  S*  N.  Smallwood.    No  other  change  Corpmtkm 
appears.  It  is  in  proof  that  S.  N.  Smallwood  was  elected  ^^   ^ 
mayor;  and,  as  the  managers  have,  by  the  ordinance,  a  right 
to  fill  up  vacancies  in  their  own  body,  their  acting  miifonnly 
witii  R.  C.  Weigbtman,  is  a  proof  that  they  had  chosen  him 
to  fiil  the  vacancy  made  by  Mr.  Smallwood. 

But  it  is  contended  that  this  lottery  was  drawn  under  the 
act  of  1818,  and  there  is  no  proof  that  the  individuals  who 
appeared  and  acted  as  managers,  had  any  authority  under 
that  act 

There  is  undoubtedly  some  confusion  in  this  part  of  the 
case,  and  there  is  not  much  difficulty  in  ascribing  it  to  its 
real  cause.  The  mayor  was  authorized  by  the  ordinance 
of  1818,  to  appoint  managers  to  carry  that  act  into  execu- 
tion, and  the  probability  is,  that  he  appointed  the  persons 
who  were  in  office  under  the  appointment  of  the  corpora- 
lion.  The  fitness  of  this  proceeding  renders  it  probable ; 
and  the  subsequent  proceedings  of  the  corporation  itBeXfj 
turn  this  probfibility  almost  into  certainty.  In  a  case 
i9|;here  written  evidence  of  appointment  is  not  in  the  power 
or^  plaintifi*,  if  indeed  it  exists,  circumstances  must  be 
relied  on  to  prove  the  fact,  should  it  be  deemed  necessary. 

The  act  of  1821  takes  no  notice  of  any  appointment 
under  the  act  of  18I8,  and  makes  it  the  duty  of  the  mana- 
gers, created  under  the  act  of  1815,  to  elect  a  president  to 
sign  all  contracts,  *^  and  to  sign  all  the  lottery  tickets,  in 
every  scheme  or  schemes  sold  by  the  said  managers.'^  Class 
No.  5,  was  then  sold  by  these  managers.  Lotteries,  under 
seven  resolutions,  to  raise  the  sum  of  70,000  dollars,  were 
either  sold,  or  for  sale,  either  in  mass  or  in  detail,  under  the 
acts  of  1815,  1818,  and  1819.  Thf  language  of  this  ordi- 
nance appears  to  extend  to  them  all;  and  if  it  does,  certainly 
admits  the  authoritf  of  the  managers  appointed  under  the 
act  of  1815,  to  ei^tend  to  all.  The  7th  section  of  the  act 
of  1821,  which  provides  the  fimd  for  their  compensation, 
expressly  excepts  ^  the  class  now  contracted  for."  I'be 
contract  for  the  5th  class  was  executed  a  few  days  before 
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1827^      ^^  passage  of  this  ordioance,  and  it  is  difficult  to  resist  the 
v^p^v^^  conviction  that  the  allusion  is  to  this  contract.     These  pro- 
Clark      YigioDs  in  the  ordinance  of  1821  go  far  to  establish  the  au- 
Corporation  thority  of  these  managers  in  this  very  case.     The  receipt  of 
_   .  ?^        the  purchase  money  under  this  very  contract,  is  also  a  strong 
'  circumstance  in  support  of  the  authority  of  those  who  made 
it.     But  we  think  the  corporation  has  waived  all  exception 
to  the  authority  of  the  managers,  by  producing  and  relying 
on  their  contract  for  the  sale  of  this  very  lottery.     That 
body  defends  itself  from  the  claim  of  the  plaintilT,  by  al- 
leging that  their  managers  sold  this  lottery.     Their  attorney 
produces  the  contract  in  Court,  and  insists  that  it  exempts 
his  clients  from  all  liability.   Can  he  in  the  same  cause  deny 
the  authority  of  those  who  made  it  ?    We  think  the  con- 
nexion between  the  managers  and  the  corporation  is  esta- 
blished beyond  controversy. 

If  the  persons  who  made  this  contract,  are  the  persons 
appointed  under  the  authority  of  the  corporation,  as  mana- 
gers for  class  No.  5,  no  doubt  exists  whether  the  ticket  has 
emanated  from  them.  The  ordinance  of  the  21st  of  May, 
1 821,  authorizes  them  to  appoint  a  president  from  their  own 
body,  whose  duty  it  shall  be  ^^  to  sign  all  the  lottery  tickets 
in  every  scheme  or  schemes  sold  by  the  said  managers^' 
The  scheme  for  the  5th  class  was  annexed  to  the  agreement 
between  Gillespie  and  the  managers,  and  has  been  produced 
in  Court  with  it.  Mr.  Webb  proves  that  the  ticket  2929,  on 
which  this  suit  was  brought,  was  signed  by  T.  H.  Grillis, 
whose  name  is  subscribed  to  it;  and  that  T.  H.  Gillis  was 
at  that  time  president  of  the  board  of  managers. 
Liability  cf  It  IS  then  Satisfactorily  proved  that  the  ticket  was  issued 
tiou  fur  ^°the  ^^^  ^^^^  Under  the  authority  of  the  corporation,  and  was 
prize.  consequently  admissible  in  a  suit  brought  against  that  body. 

The  remaining  inquiry  is,  does  it  bind  the  defendants  to  pay 
the  prize  it  has  drawn  in  the  lottery  ? 

Had  the  managers,  instead  of  selling  the  whole  scheme 
in  mass,  sold  the  tickets  in  the  usual  manner,  and  received 
the  purchase  money  of  the  several  tickets,  instead  of  a  sum 
iu  gross,  for  the  use  of  the  city,  this  question  could  not  have 
arisen.    No  person  would  have  denied  the  liability  of  the 
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corporation.    The  sole  iDqaiiy  then  is,  whether  the  agree-      1337. 
ment  of  the  Htbof  May,  18^1,  has  dischaiged  this  liabilitjr.  v.i^'v"^ 

If  the  eiposition  of  ttie  charter  in  the  early  part  of  tUs      ^^^^ 
opinion  be  correct,  this  question  is  answered.     If  the  cor*  Ckvporttioii 
porate  body  was  not  empowered  to  vest  in  an  individual  the        J?^ 
independent  right  of  drawii^  lotteries  for  himself,  and  on     ■*"™v™i* 
bis  own  responsibility,  uncontrolled  by  the  city  government, 
then  the  agreement  with  Gillespie  can  operate  only  as  a  sale 
of  the  profits  for  a  given  sum,  leaving  the  responsibility  of 
the  corporation  as  if  that  agreement  had  never  been  made* 
The  contract  would  be  between  the  corporation  and  the 
ticket  purchaser;  and,  although  the  price  of  the  ticket  was 
paid  to  Gillespie,  yet  the  corporation  had  consented  that  he 
should  receive  it  for  the  purpose  of  performing  their  engage- 
meots  to  such  ticket  holders  as  should  draw  prizes,  and  had 
consented  to  receive  from  him  10,000  dollars,  as  full  com- 
pensation for  that  portion  of  it  which  would  remain  after  sa- 
tisfying those  engagements. 

If  the  charter  did  grant  the  power  to  the  corporation 
which  is  now  claimed,  the  whole  transaction  must  be  consi- 
dered, in  order  to  determine  its  actual  character.  We  must 
inquire  whether  the  corporation  has  so  acted  as  to  devest 
itseU  entirely  of  all  connexion  with,  control  over,  and  res* 
ponsibility  for,  this  lottery,  and  substituted  the  purchaser  in 
their  place. 

In  its  origin,  the  lottery  was  a  city  lottery.  It  was  to  be 
managed  by  persons  appointed  by  the  city,  drawn  under 
their  superintendence,  and,  so  far  as  the  public  was  in* 
formed,  for  the  benefit,  and  on  the  responsibility  of  the  city. 
Tickets  were  prepared  under  the  authority  of  the  corpora- 
tion, bearing  on  their  face  the  city  improvements  for  which 
the  lottery  was  to  be  drawn,  the  names  of  the  managers  ap- 
pointed by  the  city,  and  the  words  ^^  national  lottery ,''  and 
^^  by  authority  of  Congress.'^  Before  these  tickets  were 
disposed  of  in  the  usual  way,  the  managers  entered  into  an 
agreement  with  David  Gillespie,  to  sell  him  a  lottery  deno- 
minated the  fifth  class  of  the  Grand  National  Lottery,  to  be 
drawn  according  to  the  scheme  annexed,  at  the  costs  of  the 
said  Gillespie,  except  the  expense  of  drawing  the  same. 

The  stipulations  of  this  contract  show  that  it  was  not  in- 
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1837.      tended  to  dissolve  the  connexioD  between  the  city  and  the 
^^i^^v^^  lottery,  and  to  give  the  absolute  property  in  it,  and  control 

CUrk      Qy^f  i^  ^Q  Gillespie ;  nor  to  exhibit  him  to  the  world  as  its 

Corporation  owner,  with  whom  alone  the  purchasers  of  tickets  were 

^<;f         to  contract,  and  to  whom  the  fortunate  adventurers  were  to 

^""^  look  for  the  payment  of  their  prizes.  He  engages  to  draw 
die  lottery  in  the  city  of  Washington,  in  the  presence  of  the 
managers;  to  finish  the  drawing  within  two  years  from  the 
date  of  the  contract ;  to  pay  all  the  prizes  within  sixty  days 
from  its  completion;  to  provide  two  clerks  to  assist  at  the 
drawing;  and  to  execute,  within  thirty  days,  and  before 
the  drawing  should  commence,  a  bond  to  the  managers,  with 
such  ^security  as  they  should  approve,  in  the  penal  sum  of 
35,000  dollars,  conditioned  for  the  faithful  drawing  of  the 
lottery^  according  to  the  scheme,  for  the  punctual  payment 
of  the  prizes,  and  for  conducting  the  lottery  fairly  and  ho* 
nestly,  according  to  the  scheme,  and  according  to  the  true 
intent  and  meaning  of  the  acts  of  the  aldermen  and  board 
of*  common  council. 

A  bond  was  executed  in  pursuance  of  this  agreement. 
These  provisions  are  in  the  spirit  of  a  contract  made  to 
secure  the  city  from  the  hazard  of  a  continuing  responsible 
lity ;  a  responsibility  which  they  were  induced  to  continue 
by  the  consideration  of  the  10,000  dollars  paid  by  Gillespie. 
Why  else  stipulate  that  the  lottery  should  be  drawn  in  the 
city  ?  Why  that  it  should  be  completed  within  a  limited 
time,  and  drawn  iti  the  presence  of  the  managers  appointed 
by  the  corporation  ?  Why  that  the  prizes  should  be  paid  ? 
and  why  take  a  bond  to  the  managers,  conditioned,  among 
other  things,  for  their  payment  ?  Had  the  corporation  felt 
no  iarther  interest  in  the  lottery,  the  purchaser  might  have 
been  permitted  to  exercise  his  own  discretion  with  the  arti- 
cle he  had  purchased,  and  to  appear  to  the  world  as  its 
owner.  But  the  nature  of  the  case  justifies  the  opinion 
that  such  a  sale  could  not  have  been  made.  No  purchaser 
could  have  been  found  who  would  have  given  10,000  dol- 
lars for  the  privilege  of  drawing  a  lottery  on  his  own  ac- 
count and  responsibility,  having  no  connexion  with  the  city. 
The  probability  is  strong,  that  the  aspect  which  the  lottery 
still  continued  to  bear  was  a  necessary  part  of  the  contract, 
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without  which  it  would  oeTer  hare  been  made,  and  that      1897. 
fliese  precautions  were  uied  to  ditnimftb  the  hasard  of  a  re- 
sponstbilitf  which  was  onavoidabty  continued.    We  find 
the  appearance  of  this  responsibility  carefully  preserved  CorpontiQn 
by  the  corporation  itself,  and  by  its  managers.     In  the  ordi-  «|*^J?^ 
nance  of  the  22d  of  May,  1 82 1 ,  it  is  enacted,  that  the  tickets     ™^^*""* 
shall  be  signed  by  the  president  of  their  board  of  managers, 
and  that  their  managers  shall  receive  a  daily  allowance  for 
attending  the  drawing  of  the  lottery.    The  tickets  '^ere 
signed  in  conformity  with  this  ordinance. 

The  manner  in  which  the  lottery  was  advertised,  cottfiims 
ttie  opitiion  that  the  contract  of  sale  was  made  with  a  view 
to  tfie  continuing  the  responsibility  of  the  city.     Exce(ition 
is  taken  to  the  admission  of  these  advertisements,  and  we 
will  not  affirm  that  their  appearance  in  the  city  papers,  one 
of  wUch  was  published  by  a  member  of  ttie  corporate 
body,  is  evidence  Aatthe  pubhcation  was  made  by  authority 
of  the  managers;  but  the  advertisements  prove  the  fact  that 
tfaelohery  Was  ushered  to  the  world  in  the  form  and  charac- 
ter which  those  advertisements  represent.   -  It  is  proved 
that  thej   were  published    in    two   papers    in  the  city, 
in  the  National  lntell%encer  from  the  18th  of  May,  1821, 
and  in  the  Washington  City  Grazette  from   the  17th  of 
July,  1821,  until  the  completion  of  the  lottery.     These  ad- 
vertisements exhibited  the  scheme  which  was  agreed  on  be- 
tween the  managers  and  Gillespie,  which  was  annexed  to 
their  contract ;  gives  notice  of  the  time  when  the  drawing 
would  take  place ;  of  the  number  of  days  to  be  employed 
in  the  drawings,  and  that  they  would  be  completed  as  soon 
as  possible,  under  the  superintendence  of  the  managers. 
To  this  advertisement  the  names  of  the  managers  are  an- 
nexed.    The  lottery  is  drawn  in  pursuance  of  it,  and  the 
managers  superintend  the  drawing.     In  its  progress,  a  post- 
ponement takes  place.    An  advertisement  purporting  to 
be  rigned  by  three  of  the  managers  appears,  giving  notice 
of  tfiis  postponement,  and  of  its  cause.    Another  advertise- 
ment soon  follows,  purporting  to  be  signed  by  the  president, 
by  order  of  the  board,  giving  notice  when  the  drawing 
would  recommence.    It  does  reconunence  under  the  super- 
intendence of  the  managers. 
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1^37»         '^  ^  ^^  ^®  think,  within  die  compass  of  human  credu- 
^10^  ^^^'  U^,  to  believe  that  the  noianagen  did  not  see  these  adver* 
^^^^      tisements,  or  did  not  believe  that  they  would  be  received 
Corporation  by  the  public  as  being  accredited  by  their  names.     Not  to 
_    ?^         contradict  them  was  to  sanction  them.     To  appear  in  pur- 
*  suance  of  them,  and  superintend  the  drawings  of  which 
they  had  given  notice,  was  to  adopt  them.     It  is  not  to  be 
beUeved  that  this  concurrence  of  circumstances,  all  tending 
to  assure  the  public  that  these  advertisements  were  publish- 
ed by  authority  of  the  managers,  could  have  been  produced 
by  accident.    To  sit  daily  superintending  the  drawing  of  a 
lattery,  in  pursuance  of  notice  published  every  day  under 
their  names,  verifies  that  publication,  and  must  be  consider'* 
e4  as  a  ratification  of  it. 

The  proceedings  which  took  place  between  the  mana- 
gers and  Gillespie,  after  the  contract,  still  farther  corrobo- 
rates the  opinion  that  this  continuing  responsibility  of  the 
corporation  which  was  held  out  to  the  public,  was  not  a 
fraudulent  representation  for  the  purpose  of  enabling  GiUea- 
pie  to  sell  the  tickets,  but  a  representation  of  the  fact  as 
then  understood. 

It  appears,  from  the  deposition  of  Mr.  Webb,  that  all  the 
tickets,  amounting  to  50,000,  were  put  into  the  possession 
of  Gillespie ;  but  these  tickets  were  not  vendible  until 
signed  by  the  president  of  the  board  of  managers.  Those 
unsigned  could  no  more  be  used  by  him  than  if  they  had 
not  been  in  his  possession.  As  soon  as  the  scheme  was 
agreed  on,  three  or  four  thousand  tickets  were  signed,  and 
afterwards  tickets  were  occasionally  signed,  so  as  to  make 
the  additional  number  of  17,208.  Why  were  these  tickets 
thus  withheld  from  him,  if  he  had  become  the  absolute  and 
unconditional  proprietor  of  them  ?  The  conduct  of  the 
managers,  as  disclosed  in  the  subsequent  part  of  Webb's  de- 
position, will  inform  us.  He  says,  that  some  time  after  the 
drawing  of  the  lottery  commenced,  the  president  of  the 
managers  refused  to  sign  tickets,  unless  an  equivalent  in 
prize  tickets,  either  paid  and  taken  in  by  Gillespie,  or 
drawn  on  hand,  or  the  notes  of  individuals  which  Gillespie 
had  taken,  payable  to  himself,  for  tickets  sold,  were  depo- 
sited with  them ;  and,  accordingly,  when  the  witness,  as  the 
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clerk  and  agent  of  Gillespie,  presented  tickets  to  be  signed,      ]  3^, 
he  was  obliged,  at  the  same  time,  to  deposit  such  prize  v^i^/"^k/ 
tickets  or  promissory  notes ;  and,  on  some  occasions,  when       ^l^k 
tickets  were  called  for.  and  wanted,  the  managers  have  re-  Corporation 
fused  to  sign  the  same  for  want  of  such  equivalent ;  that  the         ?^ 
amount  of  such  prize  tickets  so  deposited  with  the  mana- 
gers  was  about  the  sum  of  141,779  dollars;  that  the  mana- 
gers on  such  occasions  objected  to  trusting  Gillespie  wi& 
the  disposal  of  tickets  much  beyond  the  penalty  of  his 
bond,  and  the  witness  understood,  from  the  conversations 
and  transactions  between  the  parties  at  the  time,  that  this 
precaution  arose  from  doubts  which  had  been  circulated 
respecting  Gillespie's  solvency.     The  whole  number  of 
tickets  actually  signed  was  30,960.    This  conduct  of  tbe 
managers  is  explained  by  the  supposition  that  they  consi- 
dered the  city  as  still  responsible  for  prizes,  but  is  irrecon- 
dkble  with  the  idea  of  an  entire  transfer  of  responsibility 
to  Gillespie.    Such  entire  transfer  would  have  entitled  him 
to  the  free  use  of  all  ttie  tickets.     That  the  parties  who 
made  the  contract  so  understood  it,  would  go  At  in  its  con- 
struction, were  it  even  in  the  power  of  the  corporation  to 
transfer  its  responsibility. 

We,  thbk  then,  that  the  contract  of  May,  1821,  can  be 
considered  only  as  a  sale  of  the  profits  of  the  lottery,  and 
could  not,  under  all  ttie  circumstances  of  the  case,  affect  ttie 
responsibility  of  the  corporation.  The  ticket  was  in  fact 
what  it  purports  on  its  face  to  be,  a  ticket  in  the  National 
Lottery,  by  authority  of  Congress,  sold  under  the  direction 
of  the  corporation,  and  signed  by  the  person  who  was  au- 
thorized by  an  act  of  the  corporate  body  to  sign  it.  It  as- 
serts that  it  shall  entitle  the  possessor  to  such  prize  as  may 
be  drawn  to  its  number;  and  this  is,  we  think,  in  such  a  case, 
the  promise  of  the  corporation,  made  by  its  authorized  agent, 
topay  such  prize. 

The  judgment  of  the  Circuit  Court,  then,  on  the  verdict 
found  in  the  cause,  and  on  the  case  agreed,  to  which  that 
verdict  refers,  ought  to  have  been  for  the  plaintiff.  The 
jodgpnlent  is  to  be  reversed,  and  the  cause  remanded  to  the 
Ctfcuit  Court,  with  directions  to  enter  judgment  for  the 
plaintiff 
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Bank  of  the 

U,  g.  [COEPORATIONS.J 

Dandhdge. 

The  President,  Directors  and  Company  or  the  Bank 

or  THE  United  States,  against  Dandridoe  and  Others. 

la  a  suit  brought  by  the  President,  Directors  and  Company  of  the 
Bank  of  the  United  States,  upon  a  bond  given  to  the  bank  to  se- 
cure the  faithful  performance  of  the  official  duties  of  one  of  its 
cashiers,  evidence  of  the  execution  of  the  bond,  and  of  its  ap« 
pzovai  by  the  board  of  directors,  (according  to  the  rules  and  regu* 
lations  contained  in  the  charter  of  the  bank,)  is  admissible,  not- 
withstanding there  was  no  record  of  such  approval ;  and  the  plain- 
tiff may  p^ove  the  fact  of  such  approval  by  the  board,  by  presump- 
tive evidence,  in  the  same  manner  as  such  fact  might  be  prdved  in 
the  case  of  private  persons,  not  acting  as  a  corporation,  or  as  the 
agents  of  a  corporation. 

Where,  in  such  a  case,  the  cashier  is  duly  appointed,  and  permitted 
to  act  In  his  office,  for  a  long  time,  under  the  sanction  of  the  di- 
rectors, it  is  not  necessary  that  his  official  bond  should  be  accepted 
by  the  board  of  directors  as  satisfactory,  according  to  the  terms  of 
the  charter,  in  order  to  enable  him  to  enter  legally  on  the  duties  of 
bis  office,  or  to  make  his  sureties  responsible  for  the  non-perform- 
ance of  those  duties.  The  charter  and  the  by-laws  are  to  be  con- 
sidered, in  this  respect,  as  direstary  to  the  board,  and  not  as  emidi* 
tiom  precedent. 

Feb.  ett  and  THIS  cause  was  very  elaborately  argaed  by  the  Attorney 
Cre$urat  and  Mr.  Webstevy  for  the  plaintiffi,  and  by  Mr.  Taxe^ 
welly  for  the  defendants.  But  as  the  arguments  are  very  folly 
stated,  and  the  authorities  cited  ^d  Commented  on,  in  the 
opinions  of  the  learned  judges,  it  has  not  been  thou^t  ne- 
cessary to  insert  them. 

Feb.  tsth.       Mr.  Justice  StOrt  delivered  the  opinion  of  the  Courts 

This  is  a  writ  of  error  to  the  Circuit  Court  for  the  Dis- 
trict of  Virginia.  The  original  action  was  debt  on  a  bond, 
purporting  to  be  signed  by  Dandridge,  as  principal,  and 
Carter  B.  Page,  Wilson  Allen,  James  Brown,  Jr.,  Thomas 
Taylor,  Harry  Heth,  and  Andrew  Stevenson,  as  bis  sureties, 
and  was  brought  jointly  against  all  the  parties.    The  a)ndi- 
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b»n  of  the  bond,  after  reeitmg  (bat  Dandridge  had  been  ap-      I837. 
pointed  cashier  o(  (be  office  of  discotnit  and  deposit  of  ti^e  v^^^^*^^ 
Bank  of  (be  United  States  at  Riclunoad,  Virginia,  wa^  that «"{  «f  ^ 
if  he  shoald  well,  aad  truly,  and  fiuthlfbtly  discharge  the  du-         y. 
lies  and  trust  reposed  in  htm  as  cashier  of  the  said  office,  D^ndridg^. 
then  the  obUgatioo  to  be  void,  otherwise  to  remain  in  full 
force  and  virtue.     The  declaration  set  forth  the  condition, 
and  assigned  various  breaches*    Dandridge  made  no  de- 
fence ;  and  the  suit  was  abated  as  to  Heth  bj  his  death. 
The  other  defendants  severed  in  their  pleas.     It  is  not 
thought  necessary  to  stale  the  pleadings  at  laige ;  it  is  suffi- 
cient to  state,  that  Stevenson  and  Allen  pleaded,  among 
other  pleas,  nan  esifacitan  generally,  and  also  special  pleas 
of  non  €$t  factum^  on  which  issues  were  joined  ;  and  that 
all  the  defendants  in  various  ferms  pleaded,  that  the  instm- 
ment  was  not  the  deed  of  Stevenson;  and  further  pleaded, 
(hat  the  bond  had  never  been  approved,  according  to  tiie 
provisions  of  the  30th  article  of  &e  rules  and  regulations 
of  the  bank.    Issues  were  also  taken  on  these  pleas ;  and  (he 
cause  came  on  for  trial  upon  all  the  issues  of  fact. 

At  the  (rial,  evidence  was  ofered  for  flie  purpose  of  es- 
tabhshii^  the  doe  execution  of  the  bond  by  the  defendants, 
and  particularly  by  Stevenson  and  Allen,  and  its  approval 
bj  the  plaintiffi(.  The  evidence  was  objected  to  on  behalf 
of  the  defendants,  as  not  sufficient  to  be  left  to  the  jury,  to 
infer  a  delivery  of  the  bond,  and  the  acceptance  and  appro- 
val thereof  by  the  directors  of  the  bank,  according  to  the 
provittons  of  their  charter ;  and  the  objection  was  sustained, 
the  Court  being  of  opinion,  that  although  the  scroll  affixed 
by  AUen  to  his  name,  is  in  Virginia  equivalent  to  a  seal  of 
wax,  and  although  proof  of  the  handwriting  of  Stevenson, 
and  the  bond  being  in  possession  of  the  plaintiffs,  and  put 
in  suit  by  them,  and  the  introduction  of  Dandridge  into  the 
office  of  cashier,  and  his  continuing  to  act  in  that  office, 
wooM,  in  general,  be  prima  facie  evidence,  to  be  submitted 
io  the  jury,  as  proof  that  the  bond  was  fully  executed  and 
accepted ;  yet  it  was  not  evidence  of  that  fact,  or  of  the  ob- 
KgatioB  of  the  bond  in  this  case ;  because,  under  the  act  of 
Congress,  incorporating  the  Bank  of  the  United  States,  the 
hfmi  atilgki  to  be  satufattortf  to  the  board  of  directors^  before 
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1827.      '^^  cashier  can  legally  enter  an  the  duties  of  his  office,  and 
\^^*v^^  consequently  before  his  sureties  can  be  responsible  for  his  non- 
^*"iT  *a  ^^^  performance  of  those  duties  ^  and  that  the  evidence  in  this 
y,  *      case  did  not  prove  such  acceptance  and  approbation  of  the 
Dandridge.  bond,  as  is  required  by  law  for  its  completion.    This  opi- 
nion constitutes  the  subject  matter  of  the  first  bill  of  excep- 
tions. 

Farther  evidence  was  then  offered  by  the  plaintiffs  for  the 
same  purpose,  the  particulars  of  which  are  not  now  neces- 
sary to  be  enumerated ;  to  which  the  defendants  took  va- 
rious objections,  and  contended,  ^among  other  things,  that 
the  whole  of  the  evidence,  if  legal,  was  not  sufficient  to  go 
to  the  jury,  upon  which  to  infer  the  delivery  of  the  paper 
as  the  act  and  deed  of  the  defendants,  and  its  acceptance 
and  approbation  by  the  directors  of  the  bank,  pursuant  to 
their  charter;  which  objection  was  sustained ;  and  the  Court 
excluded  the  whole,  and  every  part  of  the  said  evidence 
from  the  jury,  being  of  opinion  that  the  board  of  directors 
keep  a  record  of  their  proceedings,  which  record,  or  a  copy 
of  it,  showing  the  assent  of  the  directors  to  this  bond,  was 
necessary  to  show  that  such  assent  was  given ;  and  if  such 
assent  had  not  been  entered  on  the  record  of  the  proceedings 
of  the  said  directors^  the  bond  was  ineffectual^  and  no  claim 
in  favour  of  the  plaintifis  could  be  founded  thereon  against 
the  defendants  in  these  issues.  This  opinion  of  the  Court 
constitutes  the  subject  matter  of  the  second  bill  of  excep- 
tions. 

It  has  become  the  duty  of  this  Court,  upon  the  pre- 
sent writ  of  error,  to  decide  whether  these  opinions  of  the 
Circuit  Court,  or  either  of  them,  can  be  maintained  in  point 
of  law. 

It  IS  material  to  state,  that  the  rejection  of  the  evidence 
did  not  proceed  upon  the  ground  that  it  was  of  a  secondary 
nature,  leaving  behind,  in  the  possession  of  the  plaintifis, 
evidence  of  a  higher  and  more  satisfactory  nature.  On  the 
contrary,  the  whole  structure  of  the  case  shows,  that  there 
was  in  the  understanding  of  both  the  parties,  no  record  ever 
made  of  the  approval  or  acceptance  of  the  bond  in  ques- 
tion ;  and  the  principal  controversy  was,  whether  it  could 
be  established  by  any  evidence  short  of  such  record  proof. 
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The  propositions  maintained  hj  the  Circuit  Court  were      1827. 
in  substance  ttese.    First,  that  the  cashier  could  not  le-  \^^'\r^^ 
gaily  enter  upon  the  duties  of  his  office,  or  make  his  sureties      "^^  q  ^^ 
responsible  for  his  non-performance  of  fliose  duties,  before  v. 

his  official  bond  was  accepted  as  satisfactory  by  flie  board  ^andridge» 
of  directors,  accordii^  to  the  terms  of  the  charter.  Se* 
condly,  that  such  acceptance  could  be  established  only  by 
proof  drawn  from  the  records  of  the  board  of  directors ; 
and  if  no  record  had  been  kept  of  such  assent  and  accep- 
tance, the  bond  was  inefiectual,  and  no  secondary  evidence 
could  be  admitted  to  establish  the  fiict. 
.    The  last  proposition  will  be  first  consider^.    The  cor-  O'Ktinction  m 

M  .     ,  ,,  ,  -to  proof  of  the 

'*rectne8s  of  it  m  a  great  measure  depends  upon  the  sound*  acti  of  corpo- 
ness  of  the  distinction  taken  between  the  acts  of  private  ^'Ji^^i;  '"J^^f 
persons  and  ^  acts  of  corporations*  It  is  admitted  in  the  moi. 
opinion  of  the  Circuit  Court,  that  flie  evidence  offered 
would,  iif  common  cases  between  private  persons^have  been 
prima  facie  evidence,  to  be  submitted  to  the  jury,  as  proof 
that  the  bond  was  fully  executed  and  accepted.  But  it  is 
supposed  that  a  diflerent  rule  prevails  in  cases  of  corpora- 
tions ;  that  their  acts  must  be  established  by  positive  record 
prooft ;  and  that  no  presumptions  can  be  made  in  their  fa- 
vour, of  corporate  assent  or  adoption,  from  other  circum* 
stances,  thou^  in  respect  to  individuals  the  same  circum- 
stances would  be  decisive.  The  doctrine,  then,  is  main- 
tained from  the  nature  of  corporations,  as  distinguished 
from  natural  persons ;  and  from  the  supposed  incapacity  of 
the  former  to  do  any  act  not  evidenced  by  writing;  and  if 
done,  to  prove  it,  except  by  writing. 

Little  lieht  can  be  thrown  on  this  subject  by  considera-    ^'^^i  ^^  ^^ 
tions  drawn  from  corporations  existing  by  the  common  law,  gate  corpora- 
or  dependent  upon  prescription.    To  corporations,  how-  comiionlawl* 
ever  erected,  there  are  said  to  be  certain  incidents  attached, 
wttiiout  any  express  words  or  authority  for  this  purpose ; 
such  as  the  power  to  plead  and  be  impleaded,  to  purchase 
and  alien,  to  make  a  common  seal,  and  to  pass  by-laws.* 
In  ancient  times  it  was  held,  that  corporations  aggregate 
could  do  nothing  but  by  deed  under  their  common  seaT. 

a  Com,  Digest^  Franchise,  T.  10.  19* 
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1 8S7.      ^^^  ^^^  principle  must  always  have  been  understood  with 
S^^v^^^i^  many  qualifications;  and  seems  inapplicable  to  acts  and 
**°U  *d  ^*  ^otGA  passed  by  such  corporations  at  corporate  meetings* 
v.  *      It  was  probably  in  its  origin  applied  to  aggregate  corpora- 
Pandridge.  tioQs  at  the  common  law,  and  limited  to  such  solemn  pro- 
ceedings as  were  usually  evidenced  under  seal,  and  to  be 
done  by  those  persons  who  had  the  custody  of  the  common 
seal,  and  had  authority  to  bind  the  corporation  thereby,  as 
their  permanent  official  agents.    Be  this  as  it  may,  the  rule 
has  been  broken  in  upon  in  a  vast  variety  of  cases,  in  mo- 
dem times,  and  cannot  now,  as  a  general  proposition,  be 
supported.    Mr.  Justice  Bayley,  in  Harper  v.  CharUiworth, 
(4  JSamw.  4r  Creno.  576.)  said,  ^'  A  corporation  can  only* 
grant  by  deed ;  yet  there  are  many  things  which  a  corpora- 
tion has  power  to  do  otherwise  than  by  deed.    It  may  ap- 
point a  bailiff,  and  do  other  acts  of  a  like  nature."    And  it 
is  now  firmly  establisbed,  both  in  England  and 'America, 
^  that  a  corporation  may  be  bound  by  a  promise,  express  or 

implied,  resulting  from  the  acts  of  its  authorized  agent,  al- 
Uiough  such  authority  be  only  by  virtue  of  a  corporate  vote, 
unaccompanied  with  the  corporate  seal. 
Of  corpora- ,    But  whatever  may  be  the  implied  powers  of  aggregate 
by  itatuu.*^^  corporations  by  the  common  law,  and  the  modes  by  which 
those  powers  are  to  be  carried  into  operation,  corporations 
created  by  statute  must  depend,  both  for  their  powers,  and 
the  mode  of  exercising  them,  upon  the  true  construction  of 
the  statute  itself.    The  doctrine  of  this  Court,  in  Head  v. 
The  Providence  Insurance  Company ^  (2  Cranch.  127.)  on  this 
subject,  is  believed  to  be  entirely  correct.    It  was  there 
said  by  the  Chief  Justice,  in  deUvering  the  opinion  of  the 
Court,  that  "  without  ascribing  to  this  body,  which  in  its 
corporate  capacity  b  the  mere  creature  of  the  act  to  which 
it  owes  its  existence,  all  the  qualities  and  disabilities  annexed 
by  the  common  law  to  ancient  institutions  of  this  sort,  it 
may  correctly  be  said  to  be  precisely  what  the  incorporating 
act  has  made  it;  to  derive  all  its  powers  from  that  act,  and 
to  be  capable  of  exerting  its  faculties  only  in  the  manner 
which  that  act  authorizes."     In  that  case,  the  act  of  incor- 
poration prescribed  the  mode  in  which  contracts  should  be 
made,  in  order  to  bind  the  corporation,  which  was  not  com- 
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pUed  with;  and  AeCooit  held,  Aat  there  wis  no  binduig      I827, 
coDtract,  for  the  eorporetioii  could  only  act  in  the  manner  \^^v^^^f 
pretcribed  by  law ;  and  when  their  agents  do  not  clothe  ^^"^  ^  ^ 
their  proceedings  with  those  solemnities  which  are  required         V. 
by  the  incorporating  act  to  bind  the  company,  they  cannot  DandrMge. 
be  deemed  as  more  than  proposals  or  preparatory  negotia- 
tions.    We  do  not  perceive  any  thing  in  this  doctrine  which 
fiiirly  admits  of  controversy.   But  this  case  has  been  pressed 
upon  as,  at  the  present  argument,  as  justifying  to  its  foil  ex- 
tent th^  reasoning  of  the  defendants  on  the  present  occa- 
sion.  The  question  there  was  not,  whether  every  corporate 
.act  must  be  evidenced  by  writing ;  but  whether  certain  acts, 
which  by  law  were  to  bind  only  when  done  and  verified  in  a 
particular  manner,  ought  to  bind,  althou^  thohe  forms  were 
not  adopted. 

We  do  not  admit,  as  a  general  proposition,  that  the  acts  ^  ^^^  ^b^ 
of  a  corporation,  althou^  in  all  other  respects    rightly  the  acti  of  cor- 
transaded,  are  invalid,  merely  from  the  omission  to  have be'inwritios? 
them   reduced  to  writing,  unless  the  statute  creatii^  it 
makes  such  writing  indispensa|>le  as  evidence,  or  to  give 
them  an  obligatory  force.     If  the  statute  imposes  such  a 
restriction,  it  must  be  obeyed ;  if  it  does  not,  then  it  remains 
for  those  who  assert  the  doctrine  to  establish  it  by  the  prin- 
ciples of  the  common  law,  and  by  decisive  authorities. 
Nonesuch  have,  in  our  judgment,  been  produced. 

By  the  general  rules  of  evidence,  presumptions  are  con-  i^"i«*  ^^  *^>* 
timially  made  in  cases  of  private  persons  of  acts  even  of  preiumptiont 
the  most  soleatin  nature,  when  those  acts  are  the  natural  re-  ^r^^MMM- 
salt  or  necessary  accompaniment  of  other  circumstances.  ^"*''*' 
In  aid  of  this  salutary  principle,  the  law  itself,  for  the  pur- 
poae  of  strei^thening  the  infirmity  of  evidence,  and  up- 
holding transactions  intimately  connected  with  the  public 
peace,  and  the  security  of  private  property,  indulges  its  own 
presumptions.    It  presumes  that  every  man,  in  his  private 
and  ofiicial  character,  does  his  duty,  until  the  contrary  is 
proved ;«  it  will  presume  that  all  things  are  rightly  done, 
unless  the  dscumstances  of  the  case  overturn  this  presump- 


o  See  Rex  v.  Hawkins,  10  Easfs  Rep.  21 1.    Powell  v.  Milbourne, 
9  WUmm,  955.    Hartw^  v.  Root,  19  Johns.  JUp.  94&. 
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1827.  ^^9  according  to  the  maxim,  omnia  pniurmmtur  rUe  ti  so^ 
l^^^.^^L  •  lemnitur  esse  (icta^  donee  probetur  in  contrarium.  Thus,  it 
°U  S^  ^^  ^'"  presume  that  a  man  acting  in  a  public  office  has  been 
Y.  rightlj  appointed  ;  that  entries  found  in  public  books  have 
Dandridge.  Ii^^q  made  by  the  proper  officer ;  that,  upon  proof  of  title, 
matters  collateral  to  that  title  shall  be  deemed  to  have  been 
done ;  as,  for  instance,  if  a  grant  or  feoffinent  has  been  de- 
clared on,  attornment  will  be  intended,  and  that  deeds  and 
grants  have  been  accepted,  which  are  manifestly  for  the  be- 
nefit of  the  party.  The  books  on  evidence  abound  with 
instances  of  this  kind,  and  many  of  them  will  be  found 
collected  in  Mr.  Starkie's  late  valuable  Treatise  on  Evi- 
dence. (3  SiarkieU  Evid.  part  iv,  1234.  1241.  1248.  and 
note  1250,  &c.) 
The  tame  pre-  The  same  presumptions  are,  we  think,  applicable  to  cor- 
apl^cftbie  *to  porations.  Persons  acting  publicly  as  officers  of  the  corpo- 
Siado  **^*^"  ''^^^  ^^  ^  "^  presumed  rightfully  in  office ;  acts  done  by 
the  corporation,  which  presuppose  the  existence  of  other 
acts  to  make  them  legally  operative,  are  presumptive  proofs 
of  the  latter.  Grants  and  proceedings  beneficial  to  die 
corporation  are  presumed  to  be  accepted;  and  sli^tacti 
on  their  part,  which  can  be  reasonably  accounted  for  only 
upon  the  supposition  of  such  acceptance,  are  admitted  as 
presumptions  of  the  fact.  If  officers  of  the  corporatioa 
openly  exercise  a  power  which  presupposes  a  delegated 
authority  for  the  purpose,  and  other  corporate  acts  show 
that  the  corporation  must  have  contemplated  the  legal  exis- 
tence of  such  authority,  the  acts  of  such  officers  will  be 
deemed  rightful,  and  the  delegated  authority  will  be  pre- 
sumed. If  a  person  acts  notoriously  as  cashier  of  a  bank, 
and  is  recognised  by  the  directors,  or  by  the  corporation,  as 
an  existing  officer,  a  regular  appointment  will  be  presumed ; 
and  his  acts,  as  cashier,  will  bind  the  corporation,  althou^ 
no  written  proof  is  or  can  be  adduced  of  his  appointment. 
In  short,  we  think,  that  the  acts  of  artificial  persons  afford 
the  same  presumptions  as  the  acts  of  natural  persons. 
Each  affords  presumptions,  from  acts  done,  of  what  must 
have  preceded  them,  as  matters  of  right,  or  matters  of 
duty. 
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It  may  not  be  without  Qse  to  advert  to  a  few  cases  where      ]  g^ 
corporate  acts  have  been  the  subject  of  presumptions.     In   v^^v^^/ 
the  first  place,  we  may  advert  .to  the  known  fact,  that  a  **"^  ^  *• 
charter  may  be  presumed  to  have  been  given  to  persons  v. 

who  have  long  acted  as  a  corporation,  and  assumed  the  ex*  Dandridgs. 
ercise  of  the  powers  of  a  corporate  body,  whether  of  an  q^^^  ^|^^ 
ordinary  or  extraordinary  nature.  This  is  the  case  in  corporate  acu 
respect  to  all  corporations  existing  by  presumption.  Yet  subject  of  pre- 
the  veiy  case  supposes  that  no  written  proof  can  be  ad-  •""P*^°"»- 
duced  of  a  charter,  or  of  a  vote  of  the  corporators  to  ac* 
cept  the  charter.  Yet,  both  a  charter  and  acceptance  are 
vital  to  the  existence  of  the  corporation.  They  are,  how- 
ever, presumed,  not  merely  from  the  lapse  of  time,  but 
from  the  continued  exercise  of  corporate  powers,  which 
presuppose  their  existence.  So,  in  relation  to  the  question 
of  acceptance  of  a  particular  charter  by  an  existing  corpora- 
tion, or  by  corporators  already  in  the  exercise  of  corporate 
lonctions,  the  acts  of  the  corporate  officers  are  admissible 
evidence  from  which  the  (act  of  acceptance  may  be  inferred. 
It  is  not  indispensable  to  show  a  written  instrument  or  vote 
of  acceptance  on  the  corporation  books.  It  may  be  infer- 
red from  other  facts  which  demonstrate  that  it  must  have 
lieen  accepted.  Upon  this  point  it  is  not  necessary  to  do 
more  than  to  refer  to  the  general  course  of  reasoning 
in  Tke  King  r.  Amery,  (1  Term  Rep.  595.  S.  C.  2 
Term  Rep»  515.)  as  applied  to  the  circumstances  of  that 
case.*  In  Wood  v.  7b<«,  (5  Bob.  ^  Pull.  246.)  which  was 
replevin  upon  a  distress  made  by  the  bailiff  of  the  borou^ 
of  Morpeth,  for  rent,  it  appeared  in  evidence  ttiat  the  te- 
nant went  into  possession  under  a  lease  void  for  not  being 
executed  under  the  corporate  seal,  even  if  made  by  proper 
officers ;  yet  the  Court  held,  that  though  the  lease  was  void, 
the  tenant  was  to  be  deemed  tenant  from  year  to  year  under 
the  corporation,  and  his  payment  of  rent  from  time  to  time 
to  the  officers  of  the  corporation,  (though  not  proved  to  be 
by  virtue  of  any  written  authority,)  was  sufficient  proof  of 
tenancy  under  the  corporation,  on  which  the  corporation 

a  See  also  Newling  v.  Francis,  3  Term  Rep.  189.    Butler  ▼. 
Palmer,  Balk.  191. 
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'  1837.  migbtdistrainfer  the  rentinarrear*  In  D94  r.  Wooimaui 
>^p^r^^  (S  EaaVs  Rep.  238.)  where  certaiD  premnes  hsd  been  de- 
^^^  ^  ^  mised  by  the  plaintiff  to  the  corporation  as  tenant  from 
*▼. '  year  to  year,  at  an  annual  rent,  though  it  does  not  appear  in 
Dandridge.  what  manner  the  demise  had  been  accepted,  except  by  the 
payment  of  rent  by  the  bailiff,  as  such,  it  seems  to  have  been 
taken  for  granted  that  it  was  proper  evidence  of  a  holding 
by  the  corporation.  In  Magill  ▼•  Kauffmarij  (4  Serg.  ^ 
Rawhj  317.)  which  was  an  ejectment  for  land  claimed  by  a 
Presbyterian  congregation,  before  incorporation,  under  a 
purchase  by  their  trustees,  and  after  their  incorporation 
claimed  in  their  right  as  a  corporation^  the  Supreme  Court 
of  PennsyWania  held^  that  evidence  of  the  acts  and  declft- 
fatiOQs  of  the  trustees  and  agenta  of  the  corporation,  both 
before  and  after  the  iiicorporation>  while  transacting  the 
Imsiness  of  the  corporation,  and  also^  evidence  by  witnesses 
of  what  passed  at  the  meetings  of  the  congregation  when 
assembled  on  business,  were  admissible  to  show  tbeb  pos- 
session of  the  land,  and  the  extent  of  their  claim  of  its 
boundaries.  This  must  necessarily  have  proceeded  upiMi 
tbe  ground  that  the  acts  of  corporate  agents,  and  even  of 
aggregate  bodies  corporate  or  unincorporated,  migM  be  es^ 
lablished  independent  of  written  minutes  of  their  proceed- 
ings. 

In  respect  to  grants  and  deeds  beneficial  to  a  eorpora- 
tien,  Aere  seems  to  be  no  partieular  reason  why  their  assent 
to,  and  acceptance  of  the  same,  may  not  be  inferred  from 
dieir  acts,  as  well  as  in  the  case  of  indtviduak*  Suppose  a 
deed  poll  granting  lands  to  a  corporation,  can  it  be  neces- 
saty  to  show  that  there  was  an  acceptance  by  the  corpora- 
tion by  an  assent  under  seal,  if  it  be  a  corporation  at  the 
common  law ;  or  by  a  written  vote,  if  the  corporation  may 
signify  its  assent  in  that  manner?  Why  may  not  ito  occu- 
pation and  improvement,  and  the  demise  of  tiie  landr  by  its 
agents,  be  justly  admitted,  by  implication,  to  establish  the 
fiict  in  favour  and  for  the  benefit  of  tiiecorporaiticni?  Why 
should  the  omission  to  record  the  assent,  if  actually  given, 
deprive  the  corporation  of  the  property  which  it  gained  in 
virtue  of  such  actual  assent  ?  The  validity  of  such  a*  gmnt 
depends  upon  the  acceptance,  not  upon  the  mode,  by  whidi 
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it  »  proved.  It  is  no  implied  condition  tbat  the  corpora-  1827. 
tion  shall  perpetuate  the  evidence  of  its  assent  in  a  particu-  ^^^^/^^m/ 
lar  way.  At  least,  if  it  be  so,  we  think  it  is  incumbent  on  ^*°K  ^1  *® 
those  who  maintain  the  affirmative,  to  point  out  the  autho-  y. 
rities  which  sustain  it.  None  such  have  been  cited  at  the  Dandridgo. 
bar.  On  the  contrary,  there  are  highly  respectable  deci- 
sions, made  upon  great  consideration,  which  assert  a  differ- 
ent doctrine.  The  case  of  the  Proprietors  of  the  Canal 
Bridge  v.  Gordon^  (1  Pickering* b  Rep.  297.)  is  directly  in 
point.  There  the  object  was  to  impose  an  onerous  duty, 
and  to  discharge  or  limit  the  right  of  toll  of  the  plaintiffs ; 
and  the  Court  held,  that  the  corporation  could  bind  itself, 
and  did  in  fact,  in  that  case,  bind  itself  to  a  surrender  of  its 
valuable  rights,  by  implications  from  corporate  acts,  with* 
out  vote  or  deed.  The  learned  Chief  Justice  of  Massa- 
chusetts, on  that  occasion,  in  delivering  the  opinion  of  the 
Court,  said,  ^^  it  is  true  that  the  acts,  doings,  and  declara- 
tions of  individual  members  of  the  corporation,  unsanc- 
tioned by  the  body,  are  not  binding  upon  it ;  but  it  is  equally 
true  that  inferences  may  be  drawn  from  corporate  acts, 
tending  to  prove  a  contract  or  promise,  as  well  as  in  the 
case  of  an  individual ;  and  that  a  vote  is  not  always  neces- 
sary to  establish  such  contract  or  promise.  This  has  been 
settled  in  several  cases  in  this  country  and  in  England.'^ 
And  afterwards,  addressing  himself  to  the  facts  of  that  case, 
he  added,  ^^  The  question,  then,  is  narrowed  to  this  :  Have 
the  proprietors  of  the  canal  bridge  assented  to  this  proposi- 
tion, and  acted  under  it  ?  Wc  find  no  vote  to  this  effect ; 
but  we  do  find  that  the  cross  bridge  was  suffered  to  unite 
with  theirs,  pursuant  to  this  proposition j  and  that  for  four 
years  all  were  suffered  to  pass  without  toll,  who  came  from 
Charlestown  to  Cambridge,  or  vice  versa.  Now,  corpora- 
tions can  be  bound  by  implication  as  well  as  individuals,  as 
has  been  before  stated ;  and  no  acts  could  be  stronger  to 
show  an  assent  to  a  proposition,  an  agreement,  or  baigain, 
than  those  which  have  been  mentioned."  Nor  was  this  doc- 
trine new  at  that  time  in  that  Court.  It  may  be  clearly  in- 
ferred from  the  prior  cases  of  the  President^  ire.  of  the  Salem 
Bank  v.  The  President,  ^c,  of  the  Gloucester  Bank,  (17  Mass. 
Rep.  1.)  and  Foster  v.  The  President,  <^c.  of  the  Essex 
VoL.XIL  10 
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1 827.  Ba^ik,  ( 1 7  Mass.  Rep.  479.)  And  it  has  blsen  more  recently 
v«i^%r^^  confirmed  in  TheEpiscopalChaHtahltSocUtyv.  Tht  Episeopdt 
"^*°U  "s  ^^  C*"''^*  *^  DcdAam,  ( 1  Pick.  Rep.  372.)  It  may  therefore  bfe 
V.  considered  as  conclusively  siettled  in  Massachusetts.  The  case 
Dandridge.  of  The  Bank  of  Columbia  v.  Pattersonh  Adm.  in  this  Cobrt, 
(7  Cranch,  299.)  did  not  call  for  any  expression  of  opinion 
upon  the  particular  point  now  under  consideration;  but 
the  Court  there  held,  that  fVoiti  the  evidence  in  that  case, 
the  jury  might  legally  infer  an  express  or  an  implied  pro- 
mise of  the  corporation.  The  Court  there  said,  '^  the  con- 
tracts  were  for  the  exclusive  use  an^  benefit  of  the  corpora- 
tion, and  made  by  their  agents  f6r  purposes  authorized  by 
the  charter.  The  corporation  proceed,  on  the  faith  6(  those 
contracts,  to  pay  money,  from  time  t6  time,  to  the  intestate. 
Although,  then,  an  action  might  have  lain  agaiiist  the  com- 
mittee personally,  (for  the  contract  wai  a  personal  con- 
tract by  them,  under  theiir  private  scab,)  upon  their  express 
contract,  yet,  as  the  Mrhole  benefit  resrHlted  to  the  corpora- 
tion, it  seems  to  the  Court,  that  firom  tins  evr^^ce  die  jur^ 
might  legally  infer  that  the  corporation  had  adopted  th^ 
contracts  of  the  committee,  and  had  voted  to  pay  the  whole 
sum  which  should  become  due  under  the  contracts,  and  fliat 
the  intestate  had  accepted  their  engagement.''  Here,  then, 
secondary  evidence  and  presumptive  proof  was  admitted  in 
a  suit  against  the  corporation  to  fix  its  responsibility.  A 
vote  of  the  corporation  was  presumed  from  other  acts, 
thoagh  there  was  no  proof  of  such  a  vote  being  on  record. 
If  the  corporation  had  shown  that  no  such  vote  had  been 
on  record,  would  the  presumption  have  been  completely 
repelled  ?  Would  the  omission  of  the  corporation  to  record 
its  own  doings,  have  prejudiced  the  rights  of  the  party  re- 
lying upon  the  good  faith  of  an  actual  vote  of  the  corpora- 
tion? If  such  omission  would  not  be  fatal  to  the  plaintifif 
in  suits  against  the  corporation,  (as  in  our  opinion  it  would 
not  be,)  it  establishes  the  fact,  that  acts  of  the  corporation, 
not  recorded,  may  be  established  by  parol  proofs,  and,  6f 
course,  by  presumptive  proofs.  In  reason  and  justice,  there 
does  not  seem  any  solid  ground  why  a  corporation  may  hdt, 
in  case  of  the  omission  of  its  officers  to  preserve  a  writtto 
record,  give  such  proofs  to  support  its  rights,  as  would  be 
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adimssible  in  suits  against  it  to  support  adverse  rights.    The      ]  827. 
true  question  in  such  case  would  seem  to  be,  not  which  y^^^sr^^ 
p^rty  was  plaintiiSf  or  defendant,  but  whether  the  evidence  ^""^  ^  ^^ 
was  the  be^t  t^e  nature  of  the  case  admitted  of,  and  left         V.  ' 
nothing  behind  in  the  possession  or  control  of  the  party^  Dandrid^e. 
)>igher  than  secondary  evidence.     The  case  of  Dunn  v.  St. 
Andrew^ s  Church,  ( 1 4  Johns.  Rep.  118.)  proceeded  upon  like 
reasoQing.     There  the  plaintiff  had  performed  services  as 
de^  of  tt^  church,  for  the  corporation,  for  which  he  had 
received  some  payments.     The  records  of  the  corporation 
cojat^ined  entries  of  the  payment  of  moneys,  at  several 
times,  to  the  plaintiff,  for  hi^  services;  but  no  resolution  was 
entered  pn  the  minutes  or  xecords  of  the  corporation,  ap- 
pointing the  plaintiff  clerk  of  the  church.     The  Court  held 
such  vote  unnecessary  to  be  shown,  and  that  there  was  suf- 
ficient evidence  of  an  implied  promise  of  the  corporation 
to  make  the  compensation.     In  the  King  v.  Inhabitants  of 
Chipping  Norton^  (5  East^s  Rep.  240.)  there  was  a  demise 
by  a  verbal  agreement  of  the  corporation,  at  a  court  leet, 
of  certain  tolls  belonging  to  the  corporation.     The  Court 
bald,  that  the  corporation  could  demise  only  under  seal,  and 
that  the  agreement  amounted  to  a  mere  license  to  collect 
the  tolls,  though  it  might  be  a  ground  to  apply  to  a  Court 
of  equity  to  enforce  it  as  an  equitable  interest.    The  ground 
there  ivas  not  that  the  proceeding  being  verbal  was  a  nullity, 
but  that  it  did  not  operate  as  a  demise  of  the  tenement  at 
law.    It  was  conceded  that  the  verbal  agreement  bound  the 
corporation  as  a  license. 

But  the  present  question  does  not  depend  upon  the  point, 
whether  the  acts  of  a  corporation  may  be  proved  otherwise 
Aan  by  some  written  document.  The  reasoning  upon  it, 
however,  was  very  ably  gone  into  at  the  bar,  and  as  it  fur- 
nishes very  strong  illustrations  upon  the  point  now  in  judg« 
ment,  it  could  not  be  passed  over  with  propriety. 

In  the  present  case,  the  acts  of  the  corporation  itself,  done 
at  a  corporate  meeting,  are  not  in  controversy.  In  corpo« 
ntions  existing  at  the  common  law  and  by  charter,  there  are 
great  diversities  both  of  powers  and  organization.  In  some 
corporations  the  whole  powers  rest  in  a  select  body,  or  in 
select  bodies,  with  powers  to  perpetuate  their  own  corpo- 
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18S7.      ^^^  existence,  by  filling  up  vacancies  in  their  own  bodj ; 
V^p^v^^  and  such  body  or  bodies  constitute  the  corporation  itself, 
^^^  s^  ^^^  *"^  ^^^  meetings  and  acts  done  thereat  are  the  meetings  and 
V.  acts  of  the  corporation  itself.     In  short,  they  constitute  the 

Dandridge.  corporation,  so  far  as  it  has  life  or  organization  exclusively. 
Such  are  many  of  the  boroughs  and  other  municipal  corpo- 
rations in  England,  familiarly  shown  by  the  name  of  qtuisi 
corporations.  There  are  corporations  of  another  sort, 
where  the  aggregate  body  of  corporators  meet  and  assemble 
to  discharge  corporate  functions,  and  have  authority  also  to 
perform  certain  acts  and  duties,  by  means  of  diflferent  agents, 
sometimes  designated  in  the  statutes  creating  them,  and 
sometimes  left  to  their  own  choice.  Of  this  nature  are  the 
townships  in  New-England,  where  the  inhabitants  are  corpo- 
rators, and  assemble  to  exercise  corporate  powers,  and  have 
authority  to  appoint  various  officers  to  perform  public  du- 
ties, under  the  guidance  and  direction  of  the  corporation. 
Such  are  the  selectmen  for  the  ordinary  municipal  concerns^ 
overseers  of  the  poor,  school  committees,  assessors  of  taxes, 
and  various  other  functionaries.  In  these  cases,  the  various 
officers  form  different  boards  for  the  performance  of  differ- 
ent duties,  subordinate  to  the  corporation ;  their  acts  lawfully 
done,  bind  the  corporation ;  but  they  do  not  constitute  the 
corporation,  nor  are  their  meetings  the  meetings  of  the  cor- 
poration. In  the  latter  cases,  the  records  of  the  officers  arc 
properly  records  of  their  own  proceedings,  and  not  of  the 
proceedings  of  the  corporation  itself. 

Kature  of  the  '^  ^''^  ^^  ^^  ^"^^  seen,  upon  an  inspection  of  the  charter 
corporation  of  creating  the  Bank  of  the  United  States,  that  it  is  not  a  cor- 
tbe  u.  s.  poration  of  the  former  description.  The  charter,  in  the 
first  section,  declares,  that  a  bank  of  the  United  States  of 
America  shall  be  established,  with  a  capital  of  35,000,000  of 
dollars,  of  which  7,000,000  shall  be  subscribed  by  the 
United  States,  and  the  residue  by  individuals  and  corpora- 
tions. It  proceeds  to  enact,  in  the  7th  section,  that  the  sub- 
scribers to  the  said  Bank  of  the  United  States,  their  succes- 
sors and  assigns,  shall  be  and  hereby  are  created  a  corpora- 
tion and  body  politic,  by  the  name  and  style  of  "  the 
President,  Directors  and  Company  of  the  Bank  of  the  United 
States.-'  and  by  that  name  shall  be  capable  in  law  to  have. 
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purchase,  receive,  kc,  lands,  &c.  goods,  chattels  and  effects,      1 397^ 
&c.  to  an  amount  not  exceeding  55,000,000  of  dollars,  in-  s^^^v^^^/ 
eluding  their  capital  stock ;  and  the  same  to  sell,  grant,  &c.;  ^^jl  ^  ^ 
to  sue,  and  be  sued,  &c. ;  to  make,  have,  and  use  a  common  v. 

seal,  and  to  alter  the  same  at  pleasure ;  to  ordain,  and  esta-  Dandridge. 
blish,  and  put  in  execution,  such  bj-laws  and  ordinances  as 
they  shall  deem  necessary  and  convenient  for  the  go- 
vernment of  the  said  corporation ;  and  generally  to  do  and 
execute  all  and  singular  the  acts,  matters,  and  things,  which 
to  them  it  shall  or  may  appertain  to  do,  subject  to  the  other 
provisions  of  the  act*  It  proceeds  to  enact,  that  for  the 
management  of  the  afiairs  of  the  corporation,  there  shal 
annually  be  chosen  twenty-five  directors  by  the  stockhold- 
ers ;  and  the  board  of  directors  shall  appoint  a  president  of 
the  corporation.  The  directors  have  further  authority  given 
to  them  to  appoint  such  officers,  clerks,  and  servants,  as  they 
shall  deem  necessary  for  executing  the  business  of  the  cor- 
poration, and  to  exercise  such  other  powers  and  authorities 
for  the  well  governing  and  ordering  of  the  officers  of  the 
corporation,  as  shall  be  prescribed  by  the  laws,  regulations 
and  ordinances  of  the  same.  The  directors  have  further 
authority  given  them  to  establish  offices  of  discount  and  de- 
posit, wheresoever  they  shall  think  fit,  within  the  United 
States,  or  the  territories  thereof,  and  to  commit  the  manage- 
ment of  the  said  offices,  and  of  the  business  thereof  respect- 
ively, to  such  persons,  and  under  such  regulations,  as  they 
shall  deem  proper,  not  being  contrary  to  law  or  the  consti- 
tution of  the  bank  ;  and  annually  to  choose  the  directors  of 
such  offices.  Among  the  rules,  which  the  act  prescribes  as 
fundamental  articles  of  the  constitution  of  the  corporation, 
are  the  following :  '^  that  not  less  than  seven  directors 
shall  constitute  a  board  for  the  transaction  of  business,  of 
whom  the  president  shall  always  be  one,  except  in  case  of 
sickness  or  necessary  absence ;''  that  sixty  stockholders, 
who  are  proprietors  of  1 000  shares  in  the  stock,  '^  shall  have 
power  at  any  time  to  call  a  general  meeting  of  the  stock- 
holders, ybr  purposes  relative  to  the  institution  ;''  ^^  that  each 
cashier  or  treasurer,  before  he  enters  upon  the  duties  of  his 
office,  shall  be  required  to  give  bond,  with  two  or  more  sure- 
ties, to  the  satisfaction  of  the  directors,  in  a  sum  not  less 
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1927.  thaB  <$OvOOO  doUars,  witb  conditipo  for  bis  good  biehaviour, 
V^p^>ri^  aadtbe (aithfiiiperformauceof bisdutiesto tbeeorporation;'' 
^^^  s  ^^  ^^^  ^  ^^^  amouDt  of  tbe  debts  of  tbe  corporatioa  sball 
V. '  not  exceed  a  UxDited  Mim ;  and  if  it  does,  tbe  directors  sball, 
D^ndridgf.  ip  ^eir  natural  and  private  capacities,  be  liable  to  any  cre- 
ditor tbenefor,  with  tbe  exception  tbat  any  director,  wbo 
sball  have  been  absent  wben  tbe  excess  was  contracted  or 
created,  and  wbo  sball  have  dissented  from  tbe  resolution 
or  act  ^ftiitborizing  it,  and  shall  give  notice  of  tbe  &ct  in  a 
particular  manner,  shall  be  exonerated ;  tbat  tbe  secretary 
of  tbe  treasury  shall  be  furnished,  from  time  to  time,  as  oAen 
as  he  nay  reqoire,  &c.  with  statements  of  the  amount  of  the 
capital  stock,  of  debts  due,  of  moneys  deposited,  of  notes  in 
circulation,  and  of  specie  on  band ;  and  sball  have  a  right 
to  inspect  such  general  accounts  of  tbe  bank,  as  shall  relate 
to  the  said  statement.  Tbe  act  further  provides,  that  a  com- 
mittee of  either  house  of  Congress,  appointed  for  tbat  pur- 
pose, shall  have  a  ri^t  to  inspect  tbe  books,  and  to  examine 
into  tbe  proceedings  of  tbe  corporation,  and  to  report 
whether  tbe  provisions  of  tbe  obarter  have  been  violated 
or  not. 

Such  is  a  summary  of  tbe  most  important  provisions  of 
the  act  constituting  the  charter  of  the  bank,  and  material  to 
tbe  present  cause.  It  is  most  manifest  tbat  the  corporation 
is  altogether  a  distinct  body  from  the  directors,  possessing 
all  the  general  powers  and  attributes  of  an  aggregate  corpo- 
ration, and  entitled  to  direct  and  superintend  the  manage- 
ment of  its  own  propert}',  and  tbe  government  of  the  insti- 
tution, and  to  enact  by-laws  for  this  purpose.  So  far  as  the 
act  delegates  authority  to  tbe  directors,  the  latter  possess  it, 
and  may  exercise  it,  not  as  constituting  the  corporation  itself, 
but  as  its  express  statute  agents  to  act  in  tbe  ordinary  busi- 
ness of  the  institution.  Tbe  directors  are  created  a.boardi 
and  not  a  corporate  body.  If  the  authority  delegated  to 
them  can  only  be  exercised  by  them  when  assembled  as  a 
board,  with  a  proper  quorum,  and  not  by  the  separate  assent 
of  a  majority  of  the  whole  body,  (on  which  it  is  unne- 
cessary here  to  e^^press  any  opinion,)  still  it  is  clear,  that 
their  meetings  and  acts  ^e  but  the  meetings  and  acts  of 
a  board  of  agents  acting  ex  qfficioy  and  not  the  meetingsAii4 
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acts  <>f  the  cdrporatioti  its^.    The  whole  itnictcire  of  ttie      i837« 
charter,  and  the  whole  proceedings  under  it,  as  well  as  the  \^^^sr^ 
by-laws  and  regalations  Which  hare  come  nnder  our  review,  **°!?  ^  ^ 
demonstrate  that  this  has  been  the  uniform  construction  of        V. ' 
tb^  corporation  itself,  and  of  the  directors.    Indeed,  this  is  l>a<^diidg«. 
believed  to  be  so  universally  ncte^l  upon  in  all  the  cases  re- 
specting baAks^  ivhich  have  been  jadicially  decided,  that  it 
IB  not  thought  necessary  to  do  more  than  ezpness  our  opi» 
nion  that  such  Is  the  true  interpretation  of  this  charter* 

It  is  not  ifecefBary  to  consider  whether  the  siith  of  the 
fimdamental  articles  ^f  the  constitution  of  the  batik,  which 
directs  tfiat  such  cashiei*  or  tVebsUrer  shall  be  requirtd  to 
^e  bond,  &c.  to  the  sati^ction  of  the  directors,  might 
have  applied,  by  its  own  force,  to  the  cariiiers  of  oflkes  eS'* 
tablished  as  offices  of  discount  and  deposit.    In  the  fiitt 
ptaeie,  that  pdinl  is  not  put  in  the  pleadings ;  in  the  nest 
place,  the  dii^ectors  are,  by  Aie  charter,  authorized  to  esta* 
bKsh  such  offices,  subject  to  such  regulations  as  they  shall 
deem  propelr;  and,  in  virtue  of  that  autfiority,  they  have 
prescribed  regulations  on  this  very  subject  in  the  30th  article 
of  the  roles  and  regulations  adopted  by  them  for  the  govern- 
ment of  such  offices,  which  are  set  forth  at  large  in  the 
transcript  of  the  record.     The  fourth  of  these  articles  de- 
clares, that  the  directors  of  the  Bank  of  the  United  States 
shall  appoint  the  cashiers  of  the  offices  of  discount  and  de- 
posit ;  the  fifth   declares   the  duties  of  the  cashier,  and, 
among  other  things,  his  duty  *^  to  attend  all  meetings  of  the 
board"  of  directors  of  the  office,  and  *^  to  keep  a  fair  and 
regular  record  of  its  proceedings."    The  sixteenth  directs 
that  all  notes  and  bills  discounted  shall  be  entered  in  a  book 
io  be  called  the  credit  book,  in  such  manner  as  to  discover 
to  the  board  at  one  view,  on  each  discount  day,  the  amount 
which  any  person  is 'discounter,  or  is  indebted*^  the  office, 
eitt&er  as  payer  or  endorser.     The  thirteenth  directs,  th&lt 
''  tiie  caishier  of  each  office  shall  give  bond  to  the  President, 
Directors  and  Company  of  the  Bank  of  the  United  States, 
with  two  or  more  approved  securities,  with  a  condition  for 
his  gobd  behaviour  and  faithful  performance  of  his  duties  to 
the  corporation."    By  whom  the  approval  is  to  be  made, 
trfaetherby  the  directors  of  the  parent  bank,  or  by  the  di- 
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1827.      i^c^oi^  of  the  office,  is  not  stated.     If  the  directors  of  the 
\^^\^^^^  parent  bank  might,  by  the  charter,  have  committed  it  to  the 
Bank  of  the  locdl  directors,  being  found  in  a  system  of  by-laws  for  their 
V.  '       regulation,  it  would  seem  a  natural  inference  that  it  was 
Dandridge.  their  intention  to  commit  it  to  the  latter.     When,  as  in  the 
fourth  rule,  they  reserve  the  appointment  of  the  cashier  to 
themselves,  the  language  directly  reserves  it  to  ^^  the  direc- 
tors of  the  Bank  of  the  United  States."    If  such  authority 
could  not,  by  the  charter,  be  delegated,  then  it  must  be 
deemed  to  belong  to  the  directors  of  the  parent  bank.    It  is 
in  the  latter  point  of  view  that  it  has  been  argued  at  the 
bar,  and  in  that  view  it  will  be  considered  by  this  Court. 

Assuming,  then,  that  the  directors  of  the  parent  bank 
were,  as  a  board,  to  approve  of  the  bond,  so  far  as  it  re- 
spects the  securities,  in  what  manner  is  that  approval  to  be 
evidenced  I  Without  question,  the  directors  keep  a  record 
of  their  proceedings  as  a  board;  and  it  appears  by  the  rules 
and  regulations  of  the  parent  bank  read  at  the  bar,  that  the 
cashier  is  bound  '^  to  attend  all  meetings  of  the  board,  and 
to  keep  a  fair  and  regular  record  of  its  proceedings."  If 
he  does  not  keep  such  a  record,  are  all  such  proceedings 
void,  or  is  the  bank  at  hberty  to  establish  them  by  secondary 
evidence  ?  In  the  present  case,  (we  repeat  it,)  the  whole 
ai^ument  has  proceeded  upon  the  ground  as  conceded,  that 
no  such  record  exists  of  the  approval  of  the  present  bond. 

The  charter  of  the  bank  does  not,  in  terms,  require  that 
such  an  approval  shall  be  by  writing,  or  entered  of  recbrd. 
It  does  not,  in  terms,  require  that  the  proceedings  of  the 
directors  shall  geneially  be  recorded,  much  less  that  all  of 
them  shall  be  recorded.  It  seems  to  have  left  these  matters 
to  the  general  discretion  of  the  corporation,  and  of  the  di- 
rectors ;  and  though  it  obviously  contemplates  that  there 
will  be  boo^E  kept  by  the  corporation  which  will  disclose 
the  general  state  of  its  affairs,  it  is  not  a  just  inference  that 
it  meant  that  every  official  act  of  the  directors  should  be 
recorded,  of  whatever  nature  it  might  be.  And  if  it  had,  it 
would  deserve  consideration,  whether  such  provisions  ought 
.  to  be  deemed  conditions  precedent,  without  which  the  act 
was  void,  or  only  directory  to  the  officers  in  the  perform- 
ance of  their  duty,  the  omission  of  which  might  subject 
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tbemseWesto  responsibility,  aod  the  corporation  itself  to      \^27. 
the  imputation  of  a  violation  of  its  charter.    There  are  v^-v"^/ 
maaj  cases  where  an  act  is  prescribed  by  law  to  be  done,  ^^jr  ^  **"* 
and  record  made  thereof,  and,  nevertheless,  if  left  unrc-         v. 
corded,  the  act  is  valid.     By  the  English  marriage  act,  re-  I>«odridf;ft. 
gisters  of  marriages  are  required  to  be  kept  in  public  books      oittiocUon 
in  eYtrj  parish,  and  signed  by  the  parties  and  the  minister,  ^^*^^"  J^ 
and  attested  by  two  witnesses.     Yet,  it  has  been  decided,  by  law  to  be 
that  such  an  entry  is  not  necessary  to  the  validity  of  the  mar-  dUion  preee- 
riage^  and  that  an  erroneous  entry  will  not  vitiate  it.*»     So,  iV^\  °'  ^'^^^ 

1°  .  .  "^  '  direelory      to 

where  a  magistrate  omits  to  record  an  oath  of  office  taken  the  officers 
before  him,  parol  evidence  of  the  fact  is  admissible,  though  ^Jlforn  a. 
it  is  an  omission  of  duty.*  That  some  of  the  provi- 
sions of  the  charter  and  by-laws  may  well  be  deemed  direc- 
tory to  the  officers,  and  not  conditions  without  which  their 
acts  would  be  utteriy  void,  will  scarcely  be  disputed.  What 
are  to  be  deemed  such  provisions  must  depend  upon  the 
•oand  construction  of  the  nature  and  object  of  each  regu- 
lation, and  of  public  convenience,  and  apparent  legislative 
intention.  If  a  regulation  be  merely  directory,  then  any 
deviation  from  it,  though  it  may  subject  the  officers  to  re- 
sponsibility both  to  the  government  and  the  stockholders, 
cannot  be  taken  advantage  of  by  third  persons.^  In  the 
case  of  The  Bank  of  the  Northern  Liberties  v.  Cressorij 
{12  Serg»  ^  Rawle^  306.)  the  directors  were  required  by 
their  own  by-laws,  to  take  a  bond  of  the  book-keeper  with 
suretioB,  and  they  took  a  bond  from  sureties  without  joining  the 
principal.  The  Court  held  the  bond  valid,  notwithstanding 
the  by-law,  and  took  notice  of  the  distinction  between  such 
provisions  of  a  statute  as  are  essential  to  the  validity  of  an 
act,  and  such  as  are  merely  directory.  Mr.  Justice  Duncan 
said,  that  it  was  a  matter  between  the  directors  and  the 
stockholders,  and  that  the  obligors,  who  had  voluntarily  en* 
teied  into  the  stipulation,  could  not  withdraw  themselves 
from  their  oUigation. 

a  1  PhUUpa'  Evid.  cli.  5.  s.  2.  [326.] 
b  Bassett  v.  Marshall,  9  Mass.  Rep.  SU. 

c  United  States  v.  Kirkpatrick,  9  Wheat.  Rep.  720.  United  Slatei 
T.  Van  Zandt,  11  Jfheat.  Rep.  184. 
Vol.  XII.  n 
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1827.  ^^^  waiving  for  the  present  this  inquiry,  we  ask,  upon 

K^^^v^^  what  ground  it  can  be  maintained  that  the  approval  of  the 

"^*"ii  %  ^*  ^^i  hy  the  directors  must  be  in  writing  ?     It  is  not  required 

V.  '      by  the  terms  of  the  charter,  or  the  by-laws.     In  each  of 

Dandridge.  them  the  language  points  to  the /act  of  approval,  and  not  to 

Approval  of  the  evidence  by  which  it  is  to  be  established,  if  controvert- 

f h^   d^°^   ^^  ^^*     ^t  ^^  ^^  where  said  the  approval  shall  be  in  writing,  or 

need  not  be  in  of  record.     The  argument  at  the  bar  upon  the  necessity  of 

^'■^iDS*         its  being  in  writing,  must,  therefore,  depend  for  its  support 

upon  the  ground  that  it  is  a  just  inference  of  law  from  the 

nature  and  objects  of  the  statute,  from  the  analogy  of  the 

board  of  directors  to  a  corporate  body,  from  principles  of 

public  convenience  and  necessity,  or  from^the  language  of 

authorities  which  ought  not  to  be  departed  from. 

Upon  the  best  consideration  we  can  give  the  subject,  we 
do  not  think  that  the  argument  can  be  maintained  under  any 
of  these  aspects. 

If  the  directors  had  been  a  board  constituted  by  an  unin- 
corporated company,  or  by  a  single  person,  for  the  like  pur- 
poses,  and  with  the  like  powers,  it  would  scarcely  occur  to 
any  person  that  the  acts  of  the  board  must,  of  necessity,  be 
reduced  to  writing,  before  they  would  bind  their  principal. 
The  agents  of  private  persons  are  not  usually  in  the  habit 
of  keeping  regular  minutes  of  all  their  joint  proceedings, 
and  hitherto  there  has  been  no  adjudication,  which  requires 
such  a  verification  of  their  joint  acts.  Yet,  innumerable 
cases  must  have  arisen,  in  which  such  a  principle  might  have 
been  applied  with  success,  if  it  had  ever  been  supposed  to 
possess  a  legal  existence.  The  acts  of  private  and  public 
trustees,  of  joint  agents  for  commercial  purposes,  of  com* 
missioners  for  private  objects,  and  of  public  boards,  must 
have  presented  many  occasions  for  passing  upon  such  a  doc- 
trine. The  silence  of  the  books  under  such  circumstances, 
would  form  no  inconsiderable  answer  to  the  argument,  con- 
nected, as  it  must  be,  with  the  knowledge  of  the  loose  and 
inartificial  manner  in  which  much  of  the  business  of  agen- 
cies is  generally  conducted.  There  may  be,  and  undoubt- 
edly there  is,  some  convenience  in  the  preservation  of  mi- 
nutes of  proceedings  by  agents ;  but  their  subsequent  acts 
are  often  just  as  irresistible  proof  of  the  existence  of  prior 
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dependent  acts  and  votes,  as  if  minutes  were  produced.     If      1327. 
a  board  of  directors  were  created  to  erect  a  bridge,  or  make  v^^-v^*^/ 
a  canal  or  turnpike,  and  they  proceeded  to  do  the  service,  ^•"j^  ?J  **^ 
and  onder  their  superintendence  there  were  persons  em-         V.  ' 
ployed  who  executed  the  work,  and  the  board  proceeded  to  Dandridgt. 
pay  them  therefor  out  of  funds  in  their  bands,  these  facts  of 
public  notoriety  would  be  as  irresistible  evidence  of  the 
due  execution  of  their  authority,  and  of  due  contracts  made, 
and  proceeding  had  by  the  board,  as  if  the  proceedings 
were  recorded  in  the  most  formal  and  regular  manner.  Can 
there  be  a  doubt  that,  in  the  cases  put,  many  contracts  are 
so  varied  and  rescinded,  many  acts  done  and  assented  to  by 
the  board,  which  never  are  reduced  to  formal  votes,  and  de- 
clarations, and  written  proofs  ?    We  think  we  may  safely 
say,  that  the  sense  of  the  profession,  and  the  course  of  pri- 
vate business,  have  never,  hitherto,  in  respect  to  private 
agencies  and  boards,  recognised  the  existence  of  any  rule 
which  required  their  acts  and  proceedings  to  be  justified  by 
written  votes. 

What  foundation  is  there  for  a  dsSerent  rule  in  relation  to 
agencies  for  corporations  f  The  acts  of  a  single  duly  au- 
thorized agent  of  a  corporation,  within  the  scope  of  his  au- 
thority, bind  the  corporation,  although  he  keeps  no  minutes 
of  such  acts.  They  may  be,  and  they  are,  daily  proved 
aliunde.  In  what  respects  do  the  acts  of  a  board  of  agents 
differ  from  those  of  a  single  agent,  in  their  operation  as  evi- 
dence ?  A  board  may  accept  a  contract,  or  approve  a  se- 
curity by  vote,  or  by  a  tacit  and  implied  assent.  The  vote 
or  assent  may  be  more  difficult  of  proof  by  parol  evidence, 
than  if  it  were  reduced  to  writing.  But,  surely,  this  is  not 
a  sufficient  reason  for  declaring,  that  the  vote  or  assent  is  in- 
operative. If  a  board  of  directors  agree  to  build  a  banking 
house,  and  it  is  accordingly  built,  and  paid  for  by  their 
cashier,  with  their  assent,  is  the  whole  proceeding  to  be 
deemed  void,  because,  in  the  progress  of  the  undertaking, 
from  accident,  or  negligence,  the  votes  and  the  payments 
have  not  been  verified  by  regular  minutes  ?  But,  it  is  said, 
that  in  the  present  case,  the  cashier  is  required  to  keep  a 
fair  and  regular  record  of  the  proceedings  of  the  directors. 
Bat  if  this  is  admitted,  it  does  not  establish  the  purpose  f<nr' 
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1827.  which  it  is  used*  It  is  a  by-law  of  ike  corpOTatioii)  direc^ 
v^^-v*^  tory  to  its  officers,  enacted  for  its  own  security  and  benefit, 
^^'v  8^  ^  ^^  ^^^  ^^^  ^^  purpose  of  restricting  the  acts  of  the  direc* 
Y.  *  tors.  If  the  cashier  should  neglect  to  keep  such  records,  or 
Btpdridge.  should  omit  any  single  vote,  the  by-law  has  not  declared 
that  the  vote  shall  be  void,  and  the  proceedings  nugatory. 
Suppose  no  such  by-law  had  been  passed,  would  not  the 
votes  of  the  board  have  bound  the  corporation  ?  If  they 
bad  discounted  notes,  taken  mor^ages,  advanced  money, 
and  bought  stock  by  &jth  of  viva  voce^  unrecorded  votes, 
and  evidence  of  the  existence  of  these  acts  and  votes  neces- 
sarily resulted  from  the  other  proceedings  of  the  bank,  could 
it  be  the  intention  of  the  legislature  that  they  should  be  ut- 
terly void?  or  of  the  stockholders,  that  any  by-law  should 
operate  a  legal  extinguishment  of  their  title  to  the  property  ? 
It  seens  to  us  difficult  to  imagine  that  such  could  be  the 
legislative  or  €orp<Nrate  intention.  If^  in  ordinary  cases, 
such  an  intention  could  not  be  inferred  in  order  to  produce 
a  very  strict  and  inconvenient  construction  of  the  charter, 
there  is  still  less  reason  to  apply  it  to  the  cases  of  a|^roval 
of  official  bondi3.  These  are  taken  exclusively  for  the  secu- 
rity and  benefit  of  the  bank  itself,  and  not  of  mere  stran- 
gers. The  approval  is  matter  of  discretion  in  the  directors, 
and  that  discretion  once  being  exercised,  it  is  of  veiy  little 
consequence  to  the  bank  whether  a  written  minute  of  the 
vote  be  made  or  not.  All  that  the  bank  is  interested  in  is, 
that  tliere  shall  be  an  approval ;  and  it  matters  not  whether 
the  fact  is  established  by  a  direct  record,  or  by  acts  of  the 
directors,  which  recognise  its  prior  existence. 

It  has  been  supposed  by  the  defendant's  counsel,  that  the 
case  of  Btatty  v.  The  Marine  Insurance  Company^  (2  Johns. 
Rep.  109.)  is  in  point  in  his  favour.  Upon  an  examination 
of  the  facts  of  that  case,  we  think  it  is  otherwise.  In  that 
case,  the  incorporating  act  provided  that  no  losses  should  be 
paid  without  the  approbation  of  at  least  four  of  the  direc- 
torsy  with  the  president  and  his  assistants,  or  a  majority  of 
them.  The  attempt  was  to  charge  the  company  with  a 
total  loss,  upon  a  verbal  agreement  made  by  the  presideni 
and  assistants^  to  accept  an  abandonment,  and  pay  a  totel 
loss,  at  a  meeting,  when  it  did  not  appear  that  a  single  di- 
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rector  was  present  The  board  tbeieibre  was  not  so  cobf*  x^n^ 
stUated  as  to  Krind  the  company*  Mr«  Justice  ThompaoAp  v^^*v^^ 
ID  delivering  the  opinion  of  the  Court,  said,  '^  no  part  of  ttie^^^^  ^  ^ 
ca^e  will  warrant  an  inf(prence  that  anj  of  the  directoct  t« 
were  present  at  the  time  of  the  alleged  acceptance.  Whea  Daadfiifitf 
tike  plaintiff^s  agent  caUed  to  know  the  determination  aC 
the  company  in  relation  to  the  payment  of  the  losa,  he  ny(^ 
ibe  secretary  went  into  the  room  where  the  president  and 
assistants  were  conven  d,  and  the  answer  returned  was, 
that  the  president  and  assistants  had  agreed  to  pay  a  total 
loss ;  but  no  mention  is  made  of  any  of  the  directors  beinfi 
present,  or  assenting  to  it*  When  the  testimony  b  positive 
aato  the  persons  b^i  whom  the  acceptance  ia  made,  there  ia 
no  room  left  for  prtiumptton.  If  any  of  the  directors  were 
present,  so  aa  to  make  the  act  binding  on  the  company,  tbo 
plaintiff  otight  to  ha?e  shown  it  affirmatiTely.  We  are  of 
opmicNA,  therefore,  that  the  acceptance,  not  baring  beea 
made  by  the  agtnU  constituted  by  the  act  of  incorpoffation, 
cannot  be  binding  on  the  company."  The  case,  therefore, 
so  for  as  it  ^oes,  is  against  the  defendants.  It  carries  an  al- 
most irresistible  inference,  that  the  Court  did  not  think  a 
written  vote  of  acceptance  necessary,  and  that  parol  proof 
would  have  been  sufficient.  No  other  authority  has  been 
produced  to  sustain  the  argument ;  and  it  cannot  be  doubted^ 
that  if  any  did  exist,  the  researches  of  the  counsel  would 
have  brought  it  before  tbe  Court.  We  may  therefore  con- 
sider that  it  is  a  new  doctrine,  unsupported  by  prior  cases^ 
and  to  be  established  now  for  the  first  time.  We  think  that 
the  reasons  of  public  convenience  and  individual  safety  and 
protection,  would  not  be  promoted  by  establishing  it. 

On  the  other  hand,  every  case  which  has  been  adduced 
to  dkow  that  corporate  acts  need  not  always  be  reduced  to 
writing,  but  may  be  proved  by  presumptions,  is,  a  fortiori, 
an  authority  against  the  argument.  There  are,  however, 
some  cases,  which  confirm  in  a  very  clear  manner  the  doc* 
trine  for  which  we  contend,  and  which  have  not  been  yet 
particularly  adverted  to.  In  the  case  of  Apthorp^  Treasurtr 
oftlu  CammomDeaUh^y.  Norths  (14  Mass.  Rep.  167.)  a  suit 
was  brou^t  on  the  official  bond  of  a  coroner.  By  the  laws 
of  Massachusetts,  the  bond  was  required  to  be  approved  by 
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1S37»  ^^  Court  of  Common  Pleas  of  the  county.  It  was  deli- 
y^^^^r^^  vered  into  the  Court  of  Common  Pleas  by  the  first  Justice 
if  s^  ^*  thereof,  and  remained  on  its  files  for  some  time.  No  record 
V.  *  was  ever  made  of  its  approval  by  the  Court  of  Common 
Dandridge.  pleas  ;  and  at  the  trial,  contradictory  evidence  was  ofiered, 
of  a  presumptive  nature,  as  to  its  approval  and  rejection 
by  that  Court.  It  was  held,  that  notwithstanding  there  was 
no  record  of  any  approval,  the  bond  might  well,  upon  the 
circumstances,  be  deemed  to  have  been  duly  delivered  and 
approved.  Chief  Justice  Parker,  in  delivering  the  opinion 
of  the  Court,  said,  ^*  A  formal  act,  or  certificate  of  approba- 
tion by  the  Court,  is  not  made  necessary  by  the  statute  ;^' 
and  after  commenting  on  the  terms  of  the  statute,  he  added, 
^*  it  is  not,  then,  required  expressly  that  any  record  or  certifi- 
cate should  be  made,  that  the  bond  given  was  approved. 
But  if  such  bond  is  found  upon  the  files,  without  any  evi- 
dence accompdnying  it  that  it  has  been  rejected,  and  the 
principal  has  proceeded  to  execute  the  duties  of  his  office, 
the  presumption  is  violent,  if  not  conclusive,  that  the  bond 
was  received  by  the  Court  as  the  security  required  by  the 
statute.'^  In  Foster  v.  The  Essex  Bankj  (17  Mass,  Rep. 
479.)  there  was  no  clause  in  the  charter  respecting  the  re- 
ceipt of  special  deposits,  and  no  by-law  had  ever  been  made 
by  the  corporation  or  the  directors  on  the  subject.  But  the 
practice  had  long  prevailed  to  receive  such  deposits,  and 
was  known  to  the  directors,  though  no  vote  could  be  found 
recognising  them.  The  Court  held  the  bank  liable  for  the 
safe  keeping  of  such  deposits,  like  a  common  bailee,  without 
hire,  upon  the  ground  that  there  was  a  plain  adoption  of 
them,  from  the  knowledge  and  acquiescence  of  the  direc- 
tors. The  case  of  The  Dedham  Bank  v.  Chickering^  (3  Pick. 
Rep.  335.)  approaches  still  nearer  the  present  case,  and  dis- 
cussed the  very  point  now  in  judgment.  It  was  the  case  of 
an  official  bond,  given  by  the  cashier  of  the  bank,  with  sure- 
ties. The  charter  required  that  the  cashier,  before  he  en- 
tered upon  the  duties  of  his  office,  should  give  bond,  with 
two  sureties,  to  the  satisfaction  of  the  directors.  After  the 
cashier  was  elected,  the  directors  passed  a  vote,  that  A.  B. 
and  C.  D.  be  accepted  as  sureties  in  a  bond  to  be  given  by 
the  cashier  for  the  faithful  dischai^e  of  the  duties  of  his 
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office.     The  bond  in  question  was  dated  before  this  vote;      1897. 
but  does  not  seem  to  have  had  but  one  surety,     lliat  cir-  v^^-v^^^/ 
cumstance,  however,  was  not  relied  on  at  the  argument;    ^^  ^  ^ 
but  the  principal  ground  was,  that  there  had  been  no  ap-  v. 

proval  of  the  bond  by  the  board  of  directors.  It  was  found  Dandridge. 
on  their  files,  and  the  cashier  had  heen  frequently  re-elec- 
ted. Chief  Justice  Parker,  in  delivering  the  judgment  of 
the  Court,  said,  ^^  We  should  have  supposed  that  in  the  case 
as  well  of  a  corporation  as  of  an  individual,  a  paper  intended 
for  their  benefit,  and  found  on  their  files,  would  be  consi- 
dered  as  accepted  by  them ;"  and  after  alluding  to  the  de- 
cision of  the  Circuit  Court  in  this  case,  which  required  the 
record  of  a  vote  of  the  directors,  he  added,  ^^  We  think, 
however,  that  the  case  before  us  may  be  decided  without 
touching  that  principle,  for,  admitting  it  to  be  correct,  we 
are,  nevertheless,  of  opinion,  that  the  vote  to  accept  the 
sureties,  and  the  bond  being  in  possession  of  thei  President, 
are  a  sufficient  acceptance  of  the  bond.^^  It  is  impossible, 
we  think,  to  doubt,  that  the  real  opinion  of  the  Court  was, 
that  the  acceptance  might  be  proved  without  any  record  of 
a  YotCy  and  that  the  very  facts  of  the  case  brought  the  point 
of  implied  and  presumptive  acceptance  from  other  acts  of 
the  directors  completely  in  judgment. 

So  far,  then,  as  authorities  entitled  to  very  great  respect 
and  deference  go,  we  are  of  opinion,  that  they  are  against 
the  reasoning  assumed  on  behalf  of  the  defendants. 

To  all  the  authorities  cited  at  the  bar  on  this  point,  the 
counsel  for  the  defendants  has  made  one  answer,  which  he 
deems  applicable  to  all  of  them.  It  is  this,  that  where  no 
particular  form  for  the  expression  of  the  corporate  will  is 
prescribed  by  law,  there  it  may  be  inferred  from  corporate 
acts ;  but  that  where  such  a  form  is  prescribed,  it  must  be 
followed.  This  distinction,  he  supposes,  will  reconcile  all 
the  cases.  The  distinction,  if  admitted,  will  not  aid  the 
aigument.  It  may  be,  and,  indeed,  is  conceded,  that  no 
corporate  act  can  bevaUd,if  done  differently  from  the  manner 
prescribed  by  law,  as  essential  to  its  validity.  If  in  the  pre- 
sent case  the  statute  had  prescribed  that  nothing  but  a  written 
vote  on  record  should  be  deemed  an  approval  of  the  bond, 
or  that  the  cashier  should  not  be  deemed,  for  any  purpose,  in 
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1337,  Office,  until  such  approval,  the  coDsequence  contended  for 
\i^^^v^»/  would  have  followed.  Hib  acts  would  have  been  atterly 
ID  8  ^^"''  ^^  *^y  unrecorded  vote  of  approval  nugatory.  But 
w,  the  very  point  id  controversy  is,  whether  such  written  re- 
Dandridgt.  ^qi^j  j^  necessary  by  the  charter  or  by-laws,  not  as  a  mat- 
ter of  convenience  or  discreet  exercise  of  authority,  but  as 
a  iine  qua  non  to  the  validity  of  the  act.  The  cases  which 
have  been  commented  on  by  the  Court,  do  not  deny  the  dis- 
tinction, but  proceed  upon  the  ground,  that  unless  posi- 
tively required  by  law,  a  written  vote  is  not  to  be  deemed 
indispensable.  The  Court  then  is  called  upon,  not  to  admi- 
nister a  doctrine  of  strict,  and  settled,  and  technical  law,  but 
to  introduce  a  new  rule  into  the  law  of  evidence ;  and  to 
exclude  presumptive  evidence,  not  only  of  the  acts  of  cor- 
porations, but  of  their  unincorporated  agents.  If  such  a 
role  be  fit  to  be  adopted,  it  must  be  upon  the  foundation  of 
some  clear  and  unequivocal  anal<^  of  law,  and  public  po- 
licy and  convenience.  We  are  not  prepared  to  admit  that 
it  has  any  such  foundation.  On  the  contrary,  we  are  per- 
suaded that  the  introduction  of  the  rule  itself  would  be  at- 
tended with  serious  public  mischiefs,  and  shake  many  titles 
and  rights,  which  have  been  consummated  in  entire  good 
faith,  and  the  confidence  that  no  such  written  record  was 
necessary  to  their  validity.  We  cannot  therefore  assent  to 
the  doctrine  decided  in  the  Circuit.Court  on  this  point. 

In  respect  to  a  collateral  ailment  ui^ed  at  the  bar,  upon 
the  point  whether  the  terms  of  the  charter  and  by-laws 
would  be  complied  with,  without  an  express  vote  that  the 
bond  was  '^  to  the  satisfaction  of  the  directors,"  or  that  the 
sureties  of  the  bond  were  "  approved"  by  the  directors,  we 
are  of  opinion,  that  in  either  case  there  need  not  be  express 
votes  of  approval  and  satisfaction.  An  acceptance  of  the 
bond  by  the  directors  would,  necessarily,  in  intendment  of 
law,  include  the  approval  of  it,  and  be  conclusive  of  it. 
Jod|isent  on  The  remaining  point  is  as  to  the  opinion  of  the  Court  de- 
tlon/****^'*"  Jivered  in  the  first  bill  of  exceptions.  If  that  opinion  meant 
to  state  what  it  seems  to  import,  that  the  cashier  was  not  le- 
gally cashier,  so  as  to  bind  the  bank  in  its  rights  and  interests 
by  his  acts,  if  permitted  to  enter  upon  the  duties  of  his  of- 
fice, before  a  satisfectory  bond  was  given,  we  think  it  cannot 
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be  mamtfttned.    Tbe  casliier  #»9  dulj  sppointed^  and  lie      ]  9^7. 
iriis  ptonitfed  to  ict  iti  his  cdK^,  under  the  eipir^ss  fknc*  v^F\^^ 
floti  of  the  directors,  for  sereral  yearfc.   If  he  had  nfeTei"™"^.^  ^ 
^tei!  any  Ikmd  wfaatsoerer  during  this  period,  yet  his  aets         r. 
irHMn  the  acbpe  bf  his  anthority  wouM  hare  hound  the  Dindridge. 
bank.    Motes  signed  b^  hhn  woald  be  lawfbl  ndtcis ;  moneyi  Not  necewary 
paid  by  him  wodlJ  be  irrecoverable ;  records  kept  by  him  JJjJJJi*''' ^^^JJlJ 
would  he  bank  records,    fndeed,  it  is  conceded  by  the  d^-  cathier  thouid 
fendanf  s  counsel,  that  the  bank  trould,  under  snch  circtnn-  gatu^cSo^y  *' 
stances,  h6r  boaftd  by  his  acts  in  fiivouf  ctf  fliird  peV^ons;  act-  ^y  *i^'orde7to 
ii^  upon  the  faifli  of  tif s  pubKc  charflciet.    The  same  prin-  mabie  him  to 
cipie,  in  ovtr  ofrinion,  appKes  in  fkvotir,  as  agaiost  the  bank,  l^^^^  ^TSSlt 
If  he  touM  legally  perform  the  duties  of  the  office  for  atiy  »f  *»*'•  ®®"- 
purposes,  he  could  for  M.    He  was  either  an  agent,  capable 
of  binding  thef  bank  inf  all  his  official  acts,  or  those  acts  were 
▼old  lis  to  third  persons  as  well  as  the  bank.    If  he  was 
held  out  as  an  authorized  cashier,  ttiat  character  was  equaHy 
applicable  to  all  Who  dealt  with  the  bank,  in  transactions' be- 
nreficial  as  well  as  onerous  to  the  bank.    It  seems  (0  us, 
that  the  charter  and  the  by-la wa  must  be  considered  in  this 
respect  asdirectojy  to  the  boanL  and  not  as  conditions  pre- 
cedent.   The  language  is  not  more  strong  than  that  of  the 
laws  which  canie  under  tbe  consideration  of  this  Ce^rt,  in 
tbe  Vniied  States  v.  Ktrkpatrick^  (9  Wheat.  Rep.  t^6.)  and 
the  Umied States  t.  VanZandt,  (If  Wheat.  Rep,  184.) 

Our  view  of  this  matter  is.  in  exact  coincidence  with  that 
entertained  by  the  Supreme  Court  of  Pennsylvania,  in  the 
Bank  of  the  Northern  Liberties  v.  Cresson^  (1^  Serg,  ((r 
Bawte^  306.)  The  directors  might  have  been  responsible 
for  their  neglect  of  duty ;  but  it  was  a  matter  wholly  be- 
tween themselves  and  the  stockholders,  and  between  the 
latter  and  the  government,  as  a  violation  of  the  charter  and 
hy-laws. 

So  &r,  indeed,  as  respects  tbe  sureties  to  the  bond,  they 
may  not  be  responsible  for  any  breaches  of  o^cial  duty  by 
the  cashier,  before  their  obligation  has  been  accepted.  But 
this  is  a  very  different  consideration  from  that  which  respects 
the  1^1  efiects  of  the  acts  of  tbe  cashier  himself  upon  the 
interests  and' transactions  of  the  bank  itself. 

This  is  the  substance  of  what  we  deem  it  necessary  to 

VoL.XlT  12 


90  CASES  IN  THE  SUPREME  COURT 

1 8S7*      ^y  upon  the  present  occasion.    We  do  not  go  into  the  con- 
y^f^v^^  sideration  of  the  admissibility  of  every  part  of  the  doca- 
n  8^       ments  and  testimony  oflered  in  evidence.    Perhaps  some  of 
V. '       them  were  in  a  shape  not  exactly  fit  to  be  admitted  as  formal 
Daadridge.  evidence,  without  fiirther  verification  and  proofs.    But  much 
of  it  was  of  a  nature  unexceptionable,  as  conducing  to  proof 
of  the  issues  joined,  if  any  thing  short  of  record  proof  were 
admissible,  as  competent  to  establish  the  approval  or  ac- 
ceptance of  the  bond.     It  is  not  understood  that  the  Circuit 
Court  entertained  any  doubt  as  to  its  general  competency, 
except  upon  the  ground  already  stated.     We  are  of  opinion, 
that  the  evidence  was  competent,  in  point  of  law,  to  go  to 
the. jury,  notwithstanding  there  was  no  record  of  approval 
of  the  bond,  it  being  in  its  nature  competent ;  its  sufficiency 
to  establish  the  issues  was  matter  of  fact,  the  decision  of 
which  belonged  to  the  jury ;  and  upon  which  they  ought  to 
have  been  allowed  to  pass  their  verdict. 

The  judgment  of  the  Circuit  Court  must  be  reversed,  and 
a  mandate  awarded,  with  directions  to.  the  Circuit  Court  to 
award  a  venirefacias  dt  novo. 

Mr.  Chief  Justice  Marshall  dissented.  I  should  now, 
as  is  my  custom,  when  I  have  the  misfortune  to  differ  from 
this  Court,  acquiesce  silently  in  its  opinion,  did  I  not  believe 
that  the  judgment  of  the  Circuit  Court  of  Viigioiagave  ge- 
neral surprize  to  the  profession,  and  was  generally  con- 
demned. A  full  conviction  that  the  commission  of  even 
gross  error,  aAer  a  deliberate  exercise  of  the  judgment,  is 
more  excusable  than  the  rash  and  hasty  decision  of  an  im- 
portant question,  without  due  consideration,  will,  I  trust, 
constitute  some  apology  for  the  time  I  consume  in  stating 
the  reasons  and  the  imposing  authorities  which  guided  the 
Circuit  Court  in  the  judgment  that  has  been  reversed. 

The  case  before  that  Court  depended  on  the  question 
whether  the  official  bond  of  the  cashier,  on  which  the  suit 
was  brought,  bound  the  defendants. 

As  preliminary  to  the  investigation  of  this  question,  I 
shall  state  some  propositions  belonging  to  it,  which  are  sup- 
posed to  be  incontrovertible*  All  admit  that  delivery  is  es- 
sential to  the  validity  of  a  deed,  and  that  acceptance  is  es- 
sential to  a  complete  delivery.    If  this  be  true,  they  must 
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be  prayed  in  every  case  where  they  are  put  in  keue  by      1997. 
die  pleadings*    This  proof  raries  accordii^   to  circttm-  \^f'>/^^^ 
stances.    If  there  be  subscribing  witnesses  to^  the  iastm*  ^*°^  2^  ^ 
ment,  it  can  be  proved  only  by  them,  if  attainable.    If  an-         V.  ' 
attainable,  or  if  there  be  no  sabscribing  witnesses,  ottier  IHmdridse 
proof  may  be  admitted ;  bot,  in  every  case,  a  delivery  and 
acceptance  mast  be  legally  proved. 

If,  in  transactions  between  individnals,  where  a  deed  is 
vrithoat  a  subscribing  witness,  proof  of  the  signature  of  the 
maker,  accompanied  with  the  facts  that  the  instrument  has 
passed  oat  of  his  hands,  and  b  in  the  possession  of  the  per- 
son for  whose  benefit  it  was  made,  be  prima  facie  evidence 
of  its  delivery,  it  is  because  delivery  by  mere  manual  tradi- 
tion, without  witnesses,  is  good;  and  the  assertion  of  title 
under  it  is  proof  of  acceptance,  because  that  requires  only 
the  assent  of  the  mind,  which  assent  is  legally  manifested  by 
asserting  a  claim  to  it*  That  a  plahitiff  may  maintain  his 
action  by  this  evidence,  does  not  show  that  delivery  and  ac- 
ceptance are  unnecessary,  or  that  proof  of  them  can  be  dis- 
pensed with;  but  that,  in  ordinary  cases,  this  evidence 
amounts  to  such  proof.  If,  however,  a  case  should  occur 
in  which  the  possession  of  the  instrument  by  the  party 
claiming  under  it,  does  not  afford  legal /^nmayaae  evidence 
of  delivery  and  acceptance,  because  such  party  is  incapable 
of  receiving  and  assenting  to  the  instrument  in  a  form  which 
can  be  legally  proved  or  inferred  from  those  facts,  then  such 
other  facts  must  be  shown  on  the  trial  as  will  establish  a 
lawful  delivery  and  acceptance. 

I  state  these  legal  axioms,  at  the  hazard  of  being  thought 
tedious,  because  they  appear  to  me  to  have  a  direct  bearing 
on  tfie  case  before  the  Court. 

The  plaintiff  is  a  corporation  aggregate;  a  being  created 
by  law;  itself  impersonal,  though  composed  of  many  indi- 
viduals. These  individuals  change  nt  will ;  and,  even  while 
members  of  die  cprporation,  can,  in  virtue  of  such  mem- 
bership, perform  no  corporate  act,  but  are  responsible  ia 
dieir  natural  capacities,  both  while  members  of  the  corpo- 
ration, and  after  they  cease  to  be  so,  lor  every  thing  they 
do,  whether  in  the  name  of  the  corporation  or  otherwise. 
The  corporation  being  one  entire  impersonal  entity,  distinct 
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1997.  ^^  ^^  iadivifluli  w|iqiCoiiip«se  tt^  ipi^t  )i>^  €ttdpw€M4  wijii 
Jkj^^y^^  ^jBode^oC  ^ctipq.p^^liar  to  jtseU^  wtucli  wil)  a)wajs  distiiir 
^^^  ^  ^g^«dl•|t8  transactiws  fi^ia  tboM  pf  its  ineinbera.     This  (v 

Y. '  P^ltj  mutt  be  exercifed  accordipg  to  its  awn  q^ture^ 
Oaadridp.  .Can.  such  ^  beiqg  speak,  or  act  otherwise  than  iq  wri- 
ting I  Being  destitute  of  the  natural  organs  of  mapt  being 
distinct  from  all  its  members,  can  it  communicate  its  resolu- 
tionsi  or  declare  its  wil),  without  the  aid  of  some  adequate 
substitute  for  those  organs  ?  If  the  answer  to  this  question 
ipost  be  in  the  negative,  what  is  that  substitute  ?  I  can  ima- 
^ne  no  other  than  writing*  The  will  to  be  announced  is 
the  a^r^pte  will*  The  voice  which  utters  it  must  be  the 
aggregate  voice.  Human  organs  belong  only  to  ipdividuals. 
The  words  they  utter  are  the  words  of  individuals.  These 
individuats  must  speak  oollectively  to  speak  corporately, 
and  must  use  a  collective  voice*  They  have  no  such  voice, 
w.  and  must  commpnioate  Uiis  opUective  will  in  some  other 

mode.    That  other  mode,  as  it  seems  to  me,  must  be  by 
writing. 

A  corporation  will  generally  act  by  its  agents ;  but  tbose 
agents  have  no  self-existing  power.  It  must  be  created  by 
law,  or  comnlunicated  by  the  body  itself.  TUs  can  be  done 
only  by  writing. 

If,  then,  corporations  were  novelties,  and  we  were  re- 
quired now  to  devise  the  means  by  which  they  should 
transact  their  afiairs,  or  communicate  thdr  will,  we  rfuould, 
I  think,  from  a  consideration  of  their  nature,  of  tkeif  capa- 
cities  and  disabilities,  be  compelled  to  say,  that.wtiere:Otber 
nieana  were  not  ^vided  by  statute,  such  will  q^nst  be  ex- 
pressed in  writings 

But  they  are  not  novelties.  They  are  institutions  of 
very  ancient  date;  and  the  books  abound  with  cases,  in 
vi^hich  tfaeir  character^  and  their  means  of  a^tbi^  have  been 
thorougMy  investigated*  In  BrookeU  Mridgtment^  (title 
Corponiiiiim^y  we  find  many  cases,  cited  ehfefly  from  the 
Yeeur  BookB,  from  which  the  general  principle  is  to  be  ex- 
tracted^ that  a  corpoiation  aggregate  can  neither  giv^  nor 
receive^  nor  do  any  thing  of  importance,  without  dee^ 
Lord  Coke,  in  his  cpnmentaQr  on  X4M/ttf<m,  (66  b.)  says, 
^'  But  no  icoif  pyration  aggregate  of  many  persona  oi^aUe^' 
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*^  CM  do  homay^.^    "  And  ftbe  reiuKHi  ii,  b0C«ii«6  bomfe     i^s^^ 
miutlMftdiHiei|ipenoO|aiid«corporiiti«n8ggregAteofiii^  ^^^^^^f 
cannot  appear  in  pereoo ;  for,  albeit,  the  bodies  naUural,  ^^  ^  ^ 
whereupon  Uie  body  politique  consists,  may  be  seen,  yet  the        V.  ' 
body  politique  or  corporate,  itself,  cannot  be  seen,  nor  do  PandriiiS 
ang  acl,  but  by  attorney."    So,  too,  a  corporation  is  incapar 
ble  of  attormog  otherwise  than  by  deed,  (6  Oh  386.) 
or  of  surrendering  a  lease  for  years,  (10  Cq.  676.)  or 
of  preeenting  a  clerk  to  a  living,  (fir.  Corp^  83*)  or  of  ap» 
pointing  a  person  to  seize  forfeited  goods,  (I  FiiM.  47«)  or 
agreeing  to  a  disseisin  to  their  use.  (Br.  Carp.  34.)    These 
incapacities  are  founded  on  the  impersonal  character  of  a 
corporation  aggregate,  and  the  principle  must  be  equally 
applicable  to  every  act  of  a  personal  nature* 

Sir  William  Blackstone,  in  his  Commmlanei,  (v.  1.  p. 
475.)  eoomeratest  among  the  incidents  to  a  corporation,  the 
right  ^  to  have  a  common  seal.^'  ^'  For,"  he  adds,  ^  a  corpo- 
ration beuig  an  invisible  body,  cannot  manifest  its  intention 
by  any  personal  act  or  oral  discourse.  It  therefore  acts  and 
speaks  only  by  a  common  seal.  For  though  the  particular 
meaibers  may  express  their  private  consents  to  any  acts,  by 
words,  or  signing  their  names,  yet  this  does  not  bind  the 
corporation ;  it  is  the  fixing  of  the  seal,  and  that  only, 
which  unites  the  several  assents  of  the  individuals  who  com- 
pose the  community,  and  makes  one  joint  assent  of  the 
^iiioie* 

Though  this  general  principle,  that  the  assent  of  a  cor- 
poration can  appear  only  by  its  seal,  has  been  in  part  over- 
ruled, yet  it  has  been  overruled  so  far  only  as  respects  the 
seaL  The  corporate  character  remains  what  Blackstone 
stales  it  to  be.  The  reasons  he  assigns  for  requiring  their 
seal  as  the  evidence  of  their  acts,  are  drawn  from  tiie  na- 
ture of  corporations,  and  must  always  exist.  If  the  seal 
may  be  exchanged  for  something  else,  that  somefliing  must 
yet  be  of  the  same  character,  must  be  equally  capable  of 
^'  oeiling  the  several  assents  of  the  individuals  who  compose 
die  community,  and  of  making  one  joint  assent  of  Ae 
whole."  The  declaration,  that  a  seal  is  indispeBsable,  is 
equally  a  declaration  of  the  necessity  of  writing ;  for  the 
sole  purpose  of  a  seal  is  to  give  foil  ftidi  and  credit  to  the 
writing  to  which  it  is  appended,    llie  seal  in  itself,  not  af- 
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1837.  ^^  ^  ^^  instniment  of  writing,  is  nothing;  is  meant  as 
v^p^v-^^  nothing,  and  can  operate  nothing.  The  writing  is  the  sub- 
^^*°n  ^  ^*  stance,  and  the  seal  appropriates  it  to  the  corporation. 

V.  '  Though  the  rule  stated  by  Blackstone  may  not  be  so  uni- 

Baadridge.  versal  as  bis  language  indicates,  it  is  certainly  of  extensive 
application,  and  the  exceptions  prove  its  extent.  Mr.  Har- 
grave,  in  his  notes  on  Co.  Litt.  (99.)  says, ''  In  general,  a 
corporation  aggregate  cannot  take  or  pass  away  any  interest 
in  lands,  or  do  any  act  €f  importance^  without  deed,  but  there 
are  several  exceptions  to  the  rule."  The  question  before 
the  Court  depends  very  much  on  the  extent  of  these  excep- 
tions, and  on  the  manner  in  which  this  invisible  impersonal 
being  must  act  and  speak,  when  it  may  act  and  speak  with- 
out using  its  seal. 

It  is  stated  in  the  old  books,  (fir.  Corp.  49.)  that  a  corpo- 
ration may  have  a  ploughman,  butler,  cook,  &c.  without  re- 
taining them  by  deed ;  and,  in  the  same  book,  (50.)  Wood 
says,  ^^  small  things  need  not  be  in  writing,  as  to  light  a  can- 
dle, make  a  fire,  and  turn  cattle  off  the  land."  Fairfax  said, 
^^  A  corporation  cannot  have  a  servant,  but  by  deed.  Small 
things  are  admissible  on  account  of  custom,  and  the  trbuble 
of  a  deed  in  such  cases,  not  by  strict  law."  Some  subse- 
quent cases  show  that  officers  may  be  appointed  without 
deed,  but  not  that  they  may  be  appointed  without  wri- 
ting. Every  instrument  under  seal  was  designated  as  a 
deed,  and  all  writings  not  under  seal  were  considered  as 
acts  by  parol.  Consequently,  when  the  old  books  aay  a 
thing  may  be  done  without  deed,  or  by  parol,  nothing  more 
is  intended  than  that  it  may  be  done  without  a  sealed  instru- 
ment. It  may  still  require  to  be  in  writing.  In  3  Bac.  Mr. 
13.  it  is  said,  ^'  Aggregate  corporations,  consisting  of  a  con- 
stant succession  of  various  persons,  can  regularly  do  no  act 
without  writing;  therefore,  giftK  by  and  to  them,  must  be 
by  deed."  In  page  340,  it  is  said,  *^  if  a  corporation  segregate 
disseise  to  the  use  of  another,  they  are  disseisors  in  their 
natural  capacity,"  ^^  as  a  corporation  they  can  regularly 
do  no  act  without  writing." 

In  the  case  of  The  King  v.  Bigg,  {Strange^  18.)  the  pri- 
soner was  convicted  for  erasing  an  endorsement  on  a  bank 
note.    The  indictment  and  verdict  are  set  forth  at  laige  by 
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Pure  WUUamsj  (t.  S.  p.  419.)  and  it  appears  that  tlie.  Qote      ib37. 
waa  ugQed  by  Joshua  Adams,  who  was  iDtnisted  and  em-  >^p^v"^^ 
ployed  by  the  Bank  of  England  to  sigo  bank  notes,  Ina  not  ^^jj  g^  ^ 
tmder  their  common  ital.     It  was  contended  by  Peere  Wil-         ▼. 
liams,  in  an  abie  argument,  that  the  appointment  was  not  I^andridgs. 
valid,  because  not  made  under  their  common  seal ;  and  his 
argument  contains  an  enumeration  of  decisions  previously 
made,  which  go  far  in  support  of  his  proposition.     The  pri« 
Boner,  however,^  was  condemned,  and,  consequently,  the  ap- 
pointment was  held  valid.    But  there  is  no  reason  to  sup- 
pose that  it  was  not  made  by  writing.     The  verdict  finds 
^^  that  he  was  intrusted  and  employed  by  tibe  governor  and 
company  of  the  Bank  of  England,  but  not  under  their  com- 
monsealJ^^  Consequently  bis  employment  was  evidenced  by 
writing,  if  it  was  necessary;  and  the  negative  findii^  that  it 
was  not  under  their  common  seal,  strengthens  the  presuiQp-> 
lion  that  it  was  in  writing.     Peere  Williams  has  reported 
his  argument,  and  would  certainly  have  taken  this  objection, 
had  the  case  afforded  it    I  consider  the  appointment  of 
Adams,  then,  as  having  been  made  in  writing,  though  not 
under  seal. 

.  Mr.  Fonblcmque  says,  (vol.  1.  p.  296.  note  o,)  ^^  And  the 
agreement  of  the  major  part  of  the  corporation,  being  en- 
tered in  the  corporation  books,  though  not  under  the  corpo- 
rate seal,  will  be  decreed  in  equity.''  The  inference  is 
strong  that  it  will  not  be  decreed  unless  it  be  entered  on  the 
corporation  books.  Consequently,  unless  it  be  so  entered^ 
it  is  not  an  agreement,  for  every  lawful  agreement  which  is 
in  itself  equitable,  will  be  decreed  in  equity. 

In  the  Mayor  of  Thelford*s  case,  (1  Salk.  192.)  Lord 
Holt  said,  that  though  a  corporation  cannot  do  an  act  in 
pais  without  their  common  seal,  they  may  do  an  act 
on  record,  and  that  is  the  case  with  the  city  of  London, 
which  makes  an  attorney  in  Court  annually  by  warrant ; 
and  the  reason  is,  they  are  estopped  by  the  record. 
Upon  the  same  principle,  a  return  to  a  mandamus  is 
good,  though  not  under  the  common  seal.  In  these  excep- 
tions to  the  general  rule,  the  substitute  for  the  common  seal 
must  be  writing ;  and  the  exceptions  are  stated  in  teims 
which  exdude  every  idea  that  the  act  can  be  evidenced 
otherwise. 
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ISit.  ¥att0r&vgh  t.  The  Bmk  iff  England^  (16  ik$t,  6.)  was 

v^V^  ttH  nction  ef  trover  luid  eoiiyeni«B,  iti  which,  aftet  yerdict 
'*^  ^  ^  for  fhe  {riaitttii;  it  wag  m^red  in  arrestt  of  jiM^eot,  that  fte 
V.  *  flietioll  would  not  liet  becande  a  eorporation  was  ihcapaMe  of 
^l^fft3^At¥ifit.  Gommfting  ft  tort.  .  The*  action  wais  soattritted;  and  Liord 
EBenborcK^^  in  doliteritig  the  opinioD  of  the  Couift^  said, 
ikot  it  eofporatioB  can  aet  only  through  the  histrutnentality 
at  others ;  and  wherever  they  can  act,  or  order  any  Utt  to 
be  done  on  their  behalf,  which,  as  by  their  comition  ^eal 
th^y  anay  do^  flfey  are  liable  to  the  dottsequenced  of  soeh 
MCI.  **  A  corporation  cannot  be  aiding  to  a  trespass,  nor 
give  a  warrantt  for  a  trespaes,  withoet  writing.''  His  kird- 
afaip  eiled  Mn^eraf  old  caaes,  showing  the  incompeteney  of  a 
COrpoMien  to  act  in  iintpottant  matters  otherwise  flmit  by 
deed! ;  and  added,  ^*  But  many  tittle  things  require  no  spe- 
cM  comniftiid^  aa  lo  chase  cattle  out  of  their  land.  Those 
tMngs  are  Incident  to  the  appointment.^'  Several  cases'  are 
pntV  itt  which  a  corporation  may  be  fiaMe  for  a  trespass ;  but 
they  ana  all  consistent  #ifh  his  first  proposition,  that  (be  lia- 
bility 0t  m  coloration  muat  be  founded  on  writing.  ^'  If,"  he 
says,  "  the  mayor  and  commonalty  disseise  me,  and  I  releasi^ 
to  90  or  ^00  of  the  commoaaky,  this  will  not  save  the  cor- 
poration^  and  the  reason  is,  because  the  disseisin  is  in<  their 
eoffporate  character,  and  the  release  to  individuals."  So 
HI  trospass  against  the  mayor  and  commonalty  of  York, 
they  cftbnot  justify  under  a  right  of  the  inhabitants  to  coin- 
mon,  because  the  right  in  natural  persons  gave  no  right 
to  a  corporation.  Nor  could  the  corporation  give  a  warrant 
without  writing,  to  commit  a  trespass.  The  foundation  of 
this  action  iS)  was  the  auttiority  in  writing  given  by  the  cor- 
poration ?  It  stands  on  the  same  principle  with  tbe'action  of 
assumpsit  made  by  an  agent  acting  under  a  written  power. 
The  idea  that  their  seal  was  indispensable  to  the  validity  of 
all  corporate  acts,  which  is  laid  down  in  such  strong  terms 
by  Blackstone,  and  by  others,  on  whom  he  relied,  probably 
grew  out  of  the  state  of  the  times  in  which  it  originated ; 
seals  were  then  more  frequent  and  better  known  than  sigiia- 
tures.  An  instruttient  waa  much  more  certainly  authenti- 
cated by  the  seed,  than  by  the  name  of  the  maker.  This 
circumstance  would  bring  seals  intocommoti  use;  and  a<i 
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every  corporation  possessed  a  seal  of  extensive  notorietjr,      ISST. 
and  any  other  mode  of  aatbenticating  its  acts  would,  in  those  S^^^^^v^f^ 
simple  times,  be  attended  with  difficulties  and  perplexities,    ^^^  a 
it  is  not  matter  of  surprise  that  thb  rule  should  prevail.    As         y, 
writing  has  become  more  common,  and  seals  are  less  dis-  DsQ^^Mf^ 
tinguishable  from  each  other,  the  gpod  sense  of  mankind 
gradually  receives  the  writing  without  the  seal,  in  ^\\  the 
less  formal  and  less  important  transactions  of  the  corporate 
body.    All  the  rcaspns  derived  from  the  corporate  charge* 
ter,  which  have  been  ^$igpe4  for  rjequiring  the  9cal,  are  sa- 
tisfied by  the  writing  without  it. 

The  English  cases  on  this  subject  are  very  well  summe^ 
up  by  Mr.  Kydj  (p.  359.)  The  result  of  the  whole  appeal^ 
to  be,  that  in  Er^limd  the  general  rule  is,  that  a  corporation 
acts  and  speaks  by  its  coomion  seal,  at  least  so  far  as  re- 
spects the  appointment  ot  officers,  whose  duties  and  powexB 
are  important.  In  those  transactions,  where  the  use  of  the 
seal  would  be  unnecessary,  and  extremely  inconvenient,  it 
is  frequently  dispensed  with ;  but  in  all  of  them,  I  thinks 
writing  is  indispensable.  In  almost  every  case  which  I  can 
imagine,  there  ought  to  be,  and  is,  a  record  in  the  corpora- 
tion books.  With  respect  to  the  necessity  of  a  seal,  the 
difference  is  certainly  great  between  ancient  and  modem 
times ;  and  between  corporations,  whose  principal  transac- 
tions respected  land,  and  those  which  are  commercial  in 
their  character.  This  distinction  may,  and  ought  to  in- 
fluence the  use  of  the  seal,  but  not  the  use  of  writing. 
The  inability  of  a  corporation  aggregate  to  speak  or  act 
otherwise  than  by  writing,  is  constitutional,  and  must  be 
immutable,  unless  it  be  endowed  by  the  legislature  with 
other  qualities  than  belong  to  the  corporate  character. 
The  English  cases,  so  far  as  I  have  had  an  opportunity  of 
examining  them,  concur  in  the  principle,  that  a  corporation 
aggr^ate  can  act  only  by  writing.  A  case  from  4  Bamw*  ^ 
Cresw^  has  been  cited  at  the  bar,  and  undoubtedly  deserves 
attention.  I  regret  that  it  has  not  been  in  my  power  to  ex* 
amine  it  As  far,  however,  as  I  could  judge  of  it  from  the 
statement  made  at  the  bar,  I  did  not  think  that  it  had  over- 
turned what  appears  to  me  to  be  the  settled  law  of  England. 

Vol.  XII.  l^ 
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1827.  I  will  now  inquire  whether  the  decisions  of  this  Court 

\g^\r^^  vary  in  principle  from  those  of  England. 
^^°U  S^  ^^^  ^  Atnory  v.  The  Providence  Insurance  Company^ 

V.  '       (2  Cranchj  127.)  was  an  action  on  a  policy  of  insurance, 
Bandridge.  which  the  defendants  contended  had  been  vacated  by  a  sub- 
sequent agreement;  and  the  validity  of  this  agreement  con- 
stituted the  sole  question  in  the  cause. 

The  plaintiffs  had  proposed  terms  for  vacating  the  poli- 
cy, and  some  communications  had  taken  place  through 
Brown  &  Ives,  their  correspondents,  which  showed  a  mis- 
understanding between  the  parties,  and  that  mutual  propo- 
sitions had1)een  mistaken  by  the  plaintiffs  for  an  acceptance 
of  the  terms  they  had  proposed.  This  produced  a  letter 
from  the  plaintiffs,  of  the  3d  of  September,  1 800,  which 
was  understood  by  the  defendants,  and  was  considered 
by  the  Court,  as  amounting  to  a  renewal  of  propositions 
for  vacating  the  policy.  The  secretary  of  the  company 
delivered  to  Brown  &  Ives,  on  the  6th  of  September,  the 
following  note: 

"  Sept.  6th,  1800. 

'^  As  there  appears  to  have  been  a  misunderstanding  in 
the  business  as  it  respects  the  first  propositions  of  the  com- 
pany, the  directors  are  willing  to  accede  to  Messrs.  Head  & 
Amory's  proposition,  (viz.)  to  settie  the  policy  on  the  mer- 
chandise at  25  per  cent.,  although  it  was  their  intention  and 
expectation  to  have  both  policies  included  in  the  settlement. 
Messrs.  Head  &  Amory  will  please  to  forward  the  policy, 
and  have  it  annulled  immediately.  Premium  due  12-^15 
September. 

''  You  will  please  to  govern  yourself  accordingly,  and 
we  will  attend  to  your  wishes." 

This  paper  was  in  the  handwriting  of  the  secretary,  but 
without  signature. 

Testimony  was  given  at  the  trial  to  show  the  usage  of  the 
insurance  companies,  to  consider  an  agreement  to  do  an  act 
as  equivalent  to  the  performance  of  the  act. 

This  paper  was  forwarded  by  Brown  &  Ives,  on  the  9th 
of  September,  to  the  house  of  Head  k,  Amory,  in  Boston, 
and  its  receipt  was  acknowledged  by  their  clerks  on  the 
1 2th.  they  being  at  the  time  absent.     On  the  17th  of  Sep- 
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tember,  the  plainiifis  wrote  to  Brown  &  Ives,  inibrniiDg      1827. 
them  that,  previous  to  their  seeing  the  letter  of  the  9th,  in-  ^^^^v^^ 
telligence  was  received  of  the  capture  of  the  vessel,  which  ®^°K  g  ^ 
would,  of  course,  prevent  any  farther  negotiation  on  the         t.     ^ 
subject.  Dandridge. 

The  Circuit  Court  determined  that  the  agreement  to  va- 
cate the  policy  was  complete;  and  the  jury  found  for  the 
defendants.  The  judgment  was  brought  before  this  Court, 
and  was  reversed;  because  this  informal  paper  did  not 
amount  to  an  acceptance  of  the  terms  proposed  by  the 
plaintifis.  The  act  incorporating  the  company,  enacted^ 
'^  that  policies  of  insurance,  and  other  instruments,  made 
and  signed  by  the  president  of  the  said  company,  or  any 
other  officer  thereof,  according  to  the  ordinances,  by- 
laws,^' &c.  ^^  shall  be  good  and  effectual,^'  &c.  The  Court 
considered  the  company  as  the  mere  creature  of  the  incor« 
porating  act,  and  as  being  capable  of  exerting  its  faculties 
only  in  the  manner  which  the  act  authorizes.  This  paper, 
not  being  executed  in  the  form  prescribed  by  law,  could  not 
be  considered  as  the  act  of  the  company. 

On  the  testimony  of  the  witness  concerning  usage,  the 
Court  observed,  that ''  if  he  was  to  be  understood  as  stating 
that  an  assent  to  the  formation  or  dissolution  of  a  policy, 
if  manifested  according  to  the  forms  required  by  law,  is 
as  binding  as  the  performance  of  the  act  agreed  to  be  done, 
it  is  probable  that  the  practice  he  alludes  to  is  correct. 
But  if  he  means  to  say  that  this  assent  may  be  manifested 
by  parol,  the  practice  cannot  receive  the  sanction  of  this 
Court.  It  would  be  to  dispense  with  the  formalities  re- 
quired by  law  for  valuable  purposes,  and  to  enable  theso> 
artificial  bodies  to  act  and  to  contract,  in  a  manner  essen- 
tially different  from  that  prescribed  for  them  by  the  legis- 
lature." 

"  An  individual,"  the  Court  added,  "  has  an  original  ca- 
pacity to  contract  and  bind  himself  in  such  manner  as  he 
pleases."  "  He  who  acts  by  another,acts  by  himself.  He  who 
authorizes  another  to  make  a  writing  for  Ifim,  makes  it  him- 
self-, but  witli  these  bodies,  which  have  only  a  legal  existencq;, 
it  is  otherwise.  The  act  of  incorporation  is,  to  them,  an  ena- 
bliog  act.    It  gives  them  all  the  power  they  pASsess.     It 
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1827.     enables  them  t6  contract;  and  wfadh  it  j^redcribes  to  them 

.yM^/^^/  a  modls  of  cotitracting,  ttiey  must  obfienre  that  mode,  ot  the 

^^  t^  ^  ^  instrutnent  no  more  creates  a  cbntitct  than  if  die  body  had 

\.  *  lievet  beien  incorporated.  '* 
J>itMAg^  The  Coart  considered  the  note  of  the  6th  of  September 
^^  as  a  mere  informal  paper,  i^bich  might  perhaps  amount  to 
notice  of  an  act,  if  such  act  was  really  performed,  but  which 
is  not  in  itself  an  act  of  any  legal  obligation  on  the  com- 
pany. That  if  the  proposition  contained  in  thts  letter  of 
the  3d  of  September,  had  been  rsegularly  accepted,  this 
note  might  possibly  have  been  considered  as  notice  of  that 
^ccept^ce,  but  is  not  in  itself  an  acceptance/' 

I  have  gone  the  mere  fully  into  this  case,  because,  both 
the  decision  itself,  and  the  reasoning  by  which  it  is  support- 
ed, appear  to  Yne  to  apply  throughout  to  the  case  now  before 
the  Court. 

This  subject  came  oh  to  be  again  considered  in  7%e  Bank 
tf  Columbia  v.  PattenonU  Admn^tthlors^  (7  Cranth^  299.) 
That  was  an  actioh  of  assumpsit  bi^u^t  by  Patterson^s  ad- 
ministrators for  work  and  labour  done  by  their  inteistate  for 
the  bank.  It  was  founded  on  an  agreement  in  writing  be- 
tween Patterson  and  ^^  a  duly  authorised  committee  of  the 
directors  of  the  bank,"  in  their  own  names.  Judgment  was 
giv^n  in  iavour  of  the  administrators,  upon  which  the  cause 
was  brought  by  a  writ  of  error  into  this  Court ;  and,  among 
other  objections  to  the  proceedings  below,  it  was  contended, 
that  a  corporation  aggregate  could  not  promise  otherwise 
than  undef  its  seal. 

In  considering  tlfis  objection,  die  Court  did  not  con- 
trovert the  ancient  rule.  But  this  rule,  if  it  ever  existed 
to  the  ertent  claimed  by  the  plaintiffs  in  error,  bad  been 
'i^lated ;  and  it  seems  at  length  to  have  been  establish- 
ed)  that  though  corporations  could  not  contract  directly, 
except  under  their  corporate  seal,  yet  they  might,  by  mere 
vote,  or  other  corporate  act,  not  under  their  corporate 
seal,  appoint  an  a^ent,  whose  acts  and  contracts,  within  the 
i^cope  of  his  authority,  would  be  binding  on  the  corporation. 
It  being  conceded  that  the  committee  were  authorized  to 
inafce  agreements,  there  could  be  no  doubt  that  a  contmct 
hiade  by  them  in  the  name  of  the  corpdimtion,  would  be 
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bindittg  on  the  ceT)[N>rittofi.  But  aa  tiiis  {^Miiise  ii  nitde  ill  t6Vt% 
their  own  ntines,  if  the  prineiple  stopped  bete,  the  remedy  v^^^ 
would  be  only  against  the  committee.  ^ti  al 

The  CouTt  proceeds  to  consider  it  as  a  sound  rule  of  law,        V. 
that  wherever  a  corporation  is  acting  within  the  scope  of 
the  legitimate  purposes  of  its  instttntion,  all  parol  eontradi 
made  by  its  authorised  agents  are  ejrpress  proottses  of  the 
corporation. 

In  applying  this  rule  of  law  to  the  case  then  under  conai* 
deration,  the  Court  reviewed  the  evidence  from  which  tfie 
jury  might  l^ally  infer,  ^  that  the  corporatiott  had  adopted 
the  contracts  of  the  cottmiittee,  and  had  voted  to  pay  the 
^iThole  sum  which  should  become  due  under  the  contracts, 
and  that  the  plaintiffs'  intestate  had  accepted  the  engage- 
ment.'* 

Tfte  Bank  ofColnmbia  v.  Patitnon't  Adminuirutorsj  dif* 
ferad  from  ttie  case  of  the  Providence  Imwrance  Compang 
Y.  Head  ^Amorj/j  in  two  essential  circumstances.  The 
contract  which  was  sustained  against  the  bank  was  made 
through  the  instrumentali^  of  a  legally  constituted  agent ; 
that  which  the  insurance  company  attempted  to  set  op,  pur* 
ported  to  be  a  direct  contract  between  the  company  and 
the  plaintifis  in  tiie  cause.  In  the  case  of  The  Bank  ^ 
Ctf/umfrta,  the  Court  said,  ^'  At  length  it  seems  to  have  bem 
established,  that  thou^  they  (corporations)  could  not  con- 
tract directly,  except  under  their  corporate  seal,  yet  they 
miglit,  by  mere  vote,  or  odier  corporate  act,  not  under  ttieir 
corporate  seal,  appoint  an  agent,  whose  acts  and  contracts, 
widiin  the  scope  of  his  authority,  would  be  binding  on  the 
corporation.^' 

The  obligation  on  which  this  suit  was  instituted,  if  it  be 
an  obligation,  purports  to  be  a  direct  contract  between  the 
blinic  and  the  individuals  who  signed  the  instrument.  It  is 
not  dieged  that  any  agent  was  authorized  to  act  for  the 
bank. 

Another  very  essential  difference  between  the  two  cades 
cited  from  Oranch  is  this :  In  that  of  the  Providence  hm- 
rdiice  Oofupony,  the  corporation  attempted  to  set  up  an 
agreement,  which,  if  it  existed,  was  in  its  own  possession. 
It  dautted  to  iiaply  that  an  actfaad  i>een  perforftied  by  it- 
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J  327;      ^^9  ^  evidence  of  which  was  in  its  own  possession,  and 
\^^\r'^^  might  be  produced.    The  Court  disallowed  this  implica- 
Bank  of  the  tion. 

V.  *  In  the  case  of  The  Bank  of  Columbia^  as  in  that  of  the 

Dandridge.  insurance  company,  the  act  to  be  implied  was  an  act  per- 
formed by  the  corporation  in  its  own  office,  without  wit* 
nesses,  the  evidence  of  which  remained  in  its  own  posses- 
sion ;  but  it  was  set  up  against,  not  by  the  corporation.  The 
Court  was  not  of  opinion  that  the  suit  could  be  maintained 
without  the  existence  of  this  act.  Mo  such  idea  is  indi- 
cated. On  the  contrary,  the  language  of  the  opinion  shows 
very  clearly  that  the  act  was  necessary.  If,  in  order  to 
charge  the  bank,  it  was  necessary  that  the  corporation 
should  have  '^  adopted  the  contracts  of  the  committee,^' 
and  should  have  '*'  voted  to  pay  the  whole  sum  which  should 
become  due  under  the  contracts,^'  the  Court  enumerates 
circumstances  which  were  deemed  sufficient  to  justify  a  jury 
in  implying  against  the  corporation  that  the  bank  had  per- 
formed these  acts. 

In  the  case  at  bar,  the  suit  is  brought  by  the  corporation, 
and  the  corporation  asks  the  Court  to  imply  that  it  has  per- 
formed those  acts  which  are  necessary  to  the  validity  of  the 
bond  on  which  it  sues,  although  the  evidence  of  its  having 
performed  them  is  in  its  own  possession. 

Fleckner  v.  The  Bank  of  the  United  States^  (8  Wfieat.  Rep. 
338.)  was  a  writ  of  error  to  a  judgment  given  by  the  Court 
of  the  United  States  for  the  District  of  Louisiana,  in  favour 
of  the  bank,  in  a  suit  instituted  against  Fleckner  on  a  note 
given  by  him,  and  endorsed  to  the  Bank  of  the  United 
States  by  the  President,  Directors  and  Company  of  the 
Planters'  Bank  of  New-Orleans,  through  their  cashier,  as 
their  agent.  One  of  the  errors  alleged  in  the  proceedings 
of  the  Court  below  was,  that  the  cashier  of  the  Planters' 
Bank  had  no  authority  to  make  the  transfer.  The  authority 
was  given  by  a  vote  of  the  board  of  directors  to  the  presi- 
dent and  cashier,  and  the  act  itself  was  afterwards  affirmed 
by  an  instrument  of  writing  under  the  corporate  seal.  It 
was  contended  that  the  original  vote,  empowering  the  pre- 
sident and  cashier  to  perform  the  act,  ought  to  have  been  a 
power  under  the  corporatejseal.    la  noticing  this  objection, 
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the  Court  said,  ^*  Whatever  may  be  the  original  correctness      1837. 
of  this  doctrine  as  applied  to  corporations  existing  by  the  n^^n^*^^ 
common  law,  in  respect  even  to  which  it  has  been  certainly    *"i  g 
broken  in  upon  in  modem  times,  it  has  no  application  to  w. 

corporations  created  by  statute,  whose  charters  contemplate 
the  business  of  the  corporation  to  be  transacted  exclusively 
by  a  special  body  or  board  of  directors.  And  the  acts  of 
such  body  or  board,  evidenced  by  a  written  vote,  are  as 
completely  binding  upon  the  corporation,  and  as  complete 
authority  to  their  agents,  as  the  most  solemn  acts  under  die 
corporate  seal.'' 

The  Court  then  proceeded,  in  a  very  elaborate  and  well 
digested  opinion,  to  maintain  that  the  endorsement  was 
within  the  official  duty  of  the  cashier,  that  it  was  wittiin  the 
original  power  given  to  the  president  and  cashier,  and  that, 
were  this  otherwise,  it  was  sanctioned  by  the  concluding  act 
under  the  corporate  seal.  The  whole  of  this  case,  as  of 
the  two  preceding  cases,  turns  upon  the  idea,  that  a  writing, 
in  due  form,  on  the  part  of  the  corporation,  is  indispensable 
to  the  validity  of  its  contracts. 

According  to  the  decisions  of  the  Courts  of  England, 
then,  and  of  this  Court,  a  corporation,  unless  it  be  in  mat- 
ters to  which  the  maxim  de  minimis  non  curat  lex  applies, 
can  act  or  speak,  and,  of  course,  contract,  only  by  writing. 
This  principle,  which  seems  to  be  an  essential  ingredient  of 
its  very  being,  has  been  maintained  by  all  the  judges  who 
have  ever  discussed  the  subject.  Upon  this  principle,  and 
the  authority  of  these  cases,  I  have  supposed  that  a  corpo- 
ration cannot  receive  and  assent  to  a  deed  of  any  descrip- 
tion, unless  this  assent  be  expressed  regularly  in  writing. 
It  ought  to  be  entered  on  the  books  of  the  corporation. 

The  counsel  for  the  plaintifis  in  error  insist,  that  the 
proof  offered  in  the  Circuit  Court  was  sufficient  to  establish 
the  (ull  execution  of  the  bond ;  and  they  support  this  pro- 
position upon  principle,  upon  convenience,  upon  usage,  and 
upon  the  authority  of  cases  decided  in  the  different  States  of 
the  Union. 

It  is,  we  are  told,  a  general  rule,  that  acceptance  by  a 
corporation  is  a  fact  which  may  be  proved  before  a  jury, 
and  the  acceptance  of  a  new  charter  is  mentioned  to  illus- 
trate the  rule. 
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1 827.  Witboiit  qaestion,  acc«ptxiiice  ia  a  iiftct,  and  ia  to  ^  proved 
\^^>i*^^f  before  a  jury ;  but  the  inquiry  is,  by  what  evidence  may  it 
^"wr  ^  ^  be  proved  ?  I  have  supposed  that  it  must  be  proved  by  te^- 
Y.  '  tioiony  which  shows  that  the  corporation  has  acted  in  the 
\^'  (otm  in  which  alone  it  is  capable  of  acting ;  that  it  has  ei^- 
pressed  its  acceptance  in  the  mode  in  which  such  a  being  is 
capable  of  expressing  it  I  receive  readily  the  case  put  of 
the  acceptance  of  a  new  charter  as  an  apt  illustration  of  the 
principle  we  are  investigating,  and  should  be  surprised,  in- 
deed* if  a  new  charter  were  to  be  accepted  without  a  vote 
of  acceptance  entered-  upon  the  record.  The  case  cited 
£mn  1  T^rm  Rep.  57d«  does  not  appear  to  me  to  sanction 
tilt  doctyine  it  is  adduced  to  support. 

We  ana  toldi  too,  that  there  was  never  a  time  when  a  cor- 
poration might  not  take  by  a  deed  poll.  But,  if  this  be  ad- 
mitted, I  cannot  perceive  its  influence  on  the  case.  A  deed 
poU  is  in  writing,  and  there  is  the  same  necessity  that  its 
acceptance  should  be  evidenced  by  writing  as  if  it  were  a^ 
iadenture*  The  general  assertion  which  we  find  in  all 
the  books,  that  a  corporation  can  take  only  by  deed,  that  ip, 
as  I  understand  it,  that  the  act  of  taking  must  be  by  deed, 
applies  as  well  to  conveyances  by  deed  poll,  its  by  inden- 
ture. 

We  have  been  also  referred  to  a  time  anterior  to  writing, 
and  are  asked  how  corporations  then  acquired  property  ? 

We  have  no  knowledge  of  such  a  time.  Since  Europe 
was  subdued  and  civilized  by  the  arms  and  literature  of 
Rome,  the  science  of  writing,  though  rare,  has  never  been 
entirely  lost.  So  much  of  it  as  remained  was  found  most 
generally  in  corporate  bodies.  If  the  corporation  was  not 
entirely  ecclesiastical,  which  in  early  times  was  most  fre- 
quent, yet  there  can  be  little  reason  to  doubt  their  having, 
among  themselves,  or  being  able  to  command,  a  scribe.  Be 
this  as  it  may,  the  earliest  information  we  have  on  the  sub- 
ject tells  us  that  corporations  a^regate  could  only  take  or 
grant  by  deed,  under  their  corporate  seal.  Even  when 
land  passed  from  man  to  man  by  livery,  a  corporation  could 
not  so  grant  or  take.  Livery  could  not  be  made  by,  or  to, 
a  corporation  aggregate,  because  they  are  personal  acts,  and 
it  is  an  impersonal  being.    These  acts  were  to  be  perfoimed 
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through  the  agency  of  an  indiTidual  having  a  power  to  per-      ]  3^7^ 
form  them  onder  the  corporate  seal.  v^^-v^k/ 

We  are  also  told,  that  the  title  of  the  bank  to  the  ground  ^*°^  ^^  ***• 
purchased  for  a  banking  house,  and  to  all  mortgages  taken         v. 
for  the  security  of  its  debts,  will  be  put  in  hazard  by  the  Daodridg*. 
principle  which  I  have  endeavoured  to  maintain;  that  it  is 
probable  not  a  single  conveyance  will  stand  the  test  by 
which  the  defendant  in  error  proposes  to  try  its  validity, 
and  that  the  usage  is,  to  receive  and  deposit  them  amoi^  the 
papers  of  the  institution  without  taking  any  notice  of  them 
on  its  records. 

I  can  scarcely  suppose  it  possible  that  so  loose  a  practice 
can  have  prevailed.  I  can  scarcely  suppose  it  possible, 
that,  on  points  of  such  vital  importance,  and  of  such  rare 
occurrence,  the  plain  requisites  of  law  can  have  been  so 
entirely  disregarded.  Deeds  of  mortgage,  as  well  as  of 
ground  for  necessary  buildings,  are  conveyances  of  lands, 
and  if  any  one  legal  proposition  is  laid  down  without  a  sin- 
gle exception,  it  is  this,  that  a  corporation  aggr^;ate  cannot 
take  lands  otherwise  than  by  deed.  To  me  it  would  appear 
very  incautious  to  take  such  conveyances  otherwise  than  as 
is  prescribed  in  the  books,  that  is,  by  appointing  an  attorney 
under  the  corporate  seal  to  receive  them ;  but,  however 
this  may  be,  I  can  scarcely  suppose  it  possible,  that  an  act 
so  easily  performed  as  to  enter  their  assent  in  their  own 
books,  should  be  habitually  neglected.  That  the  current 
business  of  the  bank  should  sometimes  want  the  requisite 
forms,  might  be  excused,  but  that  the  same  failure  should 
take  place  in  single  transactions,  which  seldom  take  place, 
and  are  yet  of  great  importance,  seems  to  me  to  be  scarcely 
possible.  1  should  not  be  inclined  to  act  judicially  on  the 
presumption  that  the  fact  exists.  If  it  does,  the  mischief 
may  be  corrected  by  correcting  the  practice. 

The  counsel  for  the  plaintiff  rely  very  much  on  the  cases 
which  have  been  decided  in  the  States  of  Pennsylvania, 
NewrYork,  and  Massachusetts. 

In  the  case  mentioned  at  the  bar,  from  Pennsylvania,  a 
demurrer  was  filed  to  a  plea  in  bar  of  the  action  on  a  cashier's 
bond,  which  brought  up  the  very  question  in  consideration 
before  this  G9urt«     The  argument  was  opened  by  the  coun^ 

Vol.  XII.  ^  14 
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1 827.      ^'  ^^^  ^^^  plaintiff,  but  he  stopped  in  the  midst  of  it,  and 
v^^^v"^.^  withdrew  his  demurrer  without  submitting  the  point  to  the 
Baiik  of  the  Court. 

V.  The  cases  in  New- York  have  not,  I  think,  gone  farther 

DADdridge.  than  Tht  Bank  of  Columbia  v.  Patterson* s  Administrators. 
Those  of  Massachusetts  have,  I  admit,  gone  the  full  length 
for  which  the  plaintiffs  contend,  and  the  point  is  probably 
settled  in  that  State.  It  would  be  presumptuous  in  mfe  to 
place  mj  understanding  of  those  decisions  in  opposition  to 
that  of  professional  gentlemen  from  that  State,  but  to  me  it 
seems,  that  even  there  the  doctrine  has  not  been  uniformly 
maintained.  BigelofuPs  Digest  of  Massachusetts  cases  con- 
tains this  passage :  ^^  Aggregate  corporations  cannot  make  a 
parol  contract,  unless  by  the  intervention  of  some  agent  or 
attorney  duly  authorized  by  a  corporate  vote  to  contract  on 
their  part,  because  there  is  no  other  way  in  which  they  can 
express  their  assenf  He  cites  7  Mass.  Rep.  102.  in  which 
.  Chief  Justice  Parsons  said,  ^^  We  cannot  admit  that  a  cor- 
poration can  make  a  parol  contract  unless  by  the  interven- 
tion of  some  agent  or  attorney  duly  authorized  to  contract 
on  their  part.'' 

In  the  Essex  Turnpike  Company  v.  ColHns,  (8  Mass.  Rep. 
392.)  the  Court  said,  '^  Aggregate  corporations  caniiot  con- 
tract without  vote,  because  there  is  no  other  iray  in  which 
they  can  express  their  assent/' 

In  the  case  of  Hayden  v.  The  Middlesex  T\impike  Corpo- 
ration, (10  Jlfa9f.  Rep,  397.)  the  work  for  which  the  action 
was  brought  was  performed  on  the  road.  The  committee 
appointed  to  contract  for,  and  superintend  it,  was  frequently 
present  while  it  was  going  on,  and  directed  the  workmfen. 
Qfher  directors  were  also  present,  and  one  of  them  swore 
that  he  supposed  the  work  to  be  goii^  on  by  order  of  tlie 
directors.  But  the  contract  was  not  in  exact  conformity 
with  the  written  authority  under  which  the  committee  acted. 
A  verdict  taken  for  the  plaintiff,  subject  to  the  opinioii  of 
the  Court,  was  set  aside,  and  the  Court  said,  '^  No  individu- 
al member  can  represent  the  corporation  in  their  aggregate 
capacity,  but  in  consequence  of  their  consent.  The  requi- 
site evidence  of  this,  at  common  law,  was  a  deed  under  the 
4»ealcf  the  corporation.     Aggregate  corporations,  establish- 
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ed  by  statute,  are  not  restricted  to  that  ibnnality.    They      ^  g^^ 
have  power  given  them  to  order  their  afhira,  and  to  appoint  \^^^\r^^ 
and  employ  agents  by  votes,  or  in  such  other  manner  as  the  ^^^^  ^f  the 
corporation  may  by  their  b]f -laws  appoint.^'     Again :  ^^  Nor  y. ' 

can  a  parol  declaration,  made  to  the  corporators  at  a  corpo*  Dandridge. 
rate  meeting,  by  any  individuai,  amount  to  a  contract  betweeft 
such  individual  and  the  corporation." 

In  The  Prttprietors  of  the  Canal  Bridge  v.  GordoUj 
(1  Pick.  iZcp.  297.)  the  Court  decided,  that  a  corporation 
could  be  bound  without  a  vote,  by  implication  from  corpo- 
rate acts.  This,  however,  was  in  a  suit  brought  against  a 
corporation,  and  attended  with  circumstances  extremely 
well  calculated  to  strengthen  every  presumption  against 
them.  The  corporation  might  have  passed  the  vote,  though 
it  was  not  in  the  power  of  the  plaintiff  to  produce  it,  and 
their  acts  afforded  the  strongest  probability  in  favour  of  the 
implication  that  they  had  passed  it.  1  should  not  consider 
this  case  as  conclusive  evidence  that  the  same  Court  would 
have  drawn  the  same  inference  from  the  same  circum- 
stances, in  a  case  in  which  the  corporation  was  plaintiff 
But,  in  the  case  of  The  bihalntants  of  the  First  Parish  in 
SuiUm  V*  CoU^  the  corporation  was  plaintiff,  and  the  validity 
of  an  entry  into  land  was  one  of  the  points  made  in  the 
cause.  The  corporation  bad  appointed  two  agents  for  the 
purpose,  but  the  entry  was  made  by  one  only.  This  entry 
was  held  to  be  made  not  in  pursuance  of  the  authority,  but 
it  was  also  held,  that  the  action  brought  by  the  corporation 
was  a  ratification  of  the  entry.  This  1  admit  to  be  a  deci- 
sion expressly  in  point.  But,  thinking  it  a  case  in  opposi- 
tion to  the  whole  course  of  decisions  in  England,  as  well  as 
ID  this  Court,  and  not  supported  by  decisions  in  other 
States,  or  by  a  long  course  of  decisions  even  in  the  State  of 
Massachusetts,  I  should  not,  perhaps,  highly  respectable  as 
it  undoubtedly  is,  and  as  I  certainly  think  it,  have  felt 
myself  warranted  in  yielding  to  it,  had  it  even  been  known 
to  roe. 

It  has  been  contended,  that  the  act  of  Congress  incorpo- 
rating the  bank,  does  not,  in  terms,  require  that  it  shall  keep 
a  record  of  its  proceedings ;  and  from  this  omission*  it  has 


108  CASES  IN  THE  SUPREME  COURT 

1 827.      "'^^  inferred,  that  a  record  is  unnecessary*   I  cannot  assent 
V^pFv^^^  to  the  correctness  of  this  inference. 
IJ  s^  ^^^     When  a  being  is  created  without  the  organs  of  speech, 
y.  and  endowed  only  with  the  faculty  of  communicating  its 

Dandridgd*  will  by  writing,  we  need  not  look  in  the  laws  given  by  its 
creator,  for  a  prohibition  to  speak,  or  a  mandate  to  write. 
These  are  organic  laws  which  it  is  compelled  to  observe. 
If  we  find,  in  the  act  of  its  creation,  an  enumeration  of  du- 
ties and  powers  which  are  to  be  performed  and  exercised  by 
writing,  it  is  evidence  that  the  creator  considered  it  as  cer- 
tain that  the  creature  would  write,  and  that  the  evidence  of 
its  conformity  to  the  will  of  the  creator  would  be  found  in 
writing.  It  is  equivalent  to  a  declaration  that  it  shall  act  by 
writing. 

Let  the  charter  be  examined  with  this  principle  in  our 
minds. 

The  8th  section  empowers  the  stockholders  to  choose  di- 
rectors for  the  management  of  their  afiairs,  but  does  not  re- 
quire that  the  election  shall  be  evidenced  by  writing.  Is  it 
to  be  believed,  that  Congress  could  have  intended  that  an 
act,  on  which  all  the  operations  of  the  corporation  de- 
pended, which  might  be  controverted  in  every  action  it 
should  institute,  might  rest  upon  the  uncertain,  and,  perhaps, 
contradictory  recollection  of  the  individuals  who  were  pre- 
sent. 

The  fairness  of  an  election  may  be  contested ;  the  mode 
of  voting  is  prescribed  by  law.  Can  it  be  that  Congress 
supposed  no  provision  was  made  which  secured  written  tes- 
timony, by  which  such  contests  might  be  tried  ?  / 

The  directors  are  to  elect  one  of  their  body  as  president ; 
is  no  record  to  be  kept  of  this  election  ?  Can  we  presume 
so  much  carelessness  in  Congress,  as  to  suppose  it  possible 
that  matters  of  such  consequence  should  be  left  to  the  loose 
proof  which  the  memory  of  individuals  might  furnish  ?  The 
act  prescribes  the  notice  which  shall  be  given  of  the  time 
and  place  of  holding  the  election ;  and  adds,  '^  it  shall  be 
lawful  for  such  election  to  be  then  and  there  made."  The 
legality  of  the  election  depends  on  time  and  place.  Did 
Congress  mean  that  these  facts  should  rest  on  memory  ? 

The  10th  section  empowers  the  directors,  for  the  time  be- 
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ing,  to  appoint  officers,  and  to  allow  them  a  compenBation ;      1 9^7^ 
and  to  exercise  such  other  powers  for  the  well  governing  of  v^^V"^^ 
the  officers  of  the  corporation,  as  shall  be  prescribed  by  its  ***|!^  ^f  ^ 
laws.     May  all  these  acts  be  found  only  in  the  frail  memory  v. 

of  individuals  ?  Dandridge. 

The  4th  rule  of  the  fundamental  articles  provides,  that 
not  less  than  seven  directors,  of  whom  the  president,  or 
some  person  deputed  by  him,  shall  be  one,  shall  constitute 
a  board  for  the  transaction  of  business ;  but  there  is  no 
clause  in  the  charter  requiring  a  board.  Can  it  be  pre- 
tended, that  not  less  than  seven  directors  may  make  a  board, 
and  yet,  that  the  directors  may  act  without  being  assembled 
as  a  board  ?  Congress  has  not  thought  it  necessary  to  for- 
bid their  acting  otherwise  than  as  a  board,  because  the  whole 
law  of  corporations  forbids  it* 

In  the  event  of  making  unlawful  loans,  the  directors  are 
made  personally  responsible ;  but  those  are  exempted  who 
were  absent,  or  who  dissented  from  the  resolution  or  act 
whereby  the  same  was  so  contracted  or  created. 

No  clause  in  the  charter  directs  that  loans  shall  be  created 
only  by  writing.  The  bond  of  the  debtor  may  be  said  to  be 
sufficient.  Yet  this  clause  is  obviously  drawn  in  the  idea, 
that  all  the  proceedings  on  the  subject  would  necessarily  be 
in  writing.  The  absentees  and  dissentients  are  excused. 
How  is  this  absence  or  dissent  to  be  proved  ?  Is  it  to  de- 
pend on  vague  and  uncertiin  memory  ? 

The  same  observations  appl^  to  the  limitations  and  re- 
strictions which  are  found  in  the  9th  and  10th  rules  of  the 
fundamental  articles. 

The  1 3th  rule  declares,  that  semi-annual  dividends  shall 
be  made,  but  does  not  direct  that  they  shall  be  declared  in 
writing.  May  the  bank  so  manage  its  affairs,  that  no  trace 
of  these  dividends  shall  be  found  on  its  books? 

The  16th  rule  declares,  that  no  stockholder,  unless  he  be 
a  citizen  of  the  United  States,  shall  vote  in  the  choice  of 
directors,  but  does  not  direct  that  written  lists  shall  be  taken. 
May  they  be  dispensed  with  ?  Is  the  question  who  has  vo- 
ted to  depend  on  recollection  solely  ? 

The  23d  section  subjects  the  books  of  the  corporation  to 
the  inspection  of  a  committee  of  either  house  of  Congress. 
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1827*      ^^^  there  13  no  clause  ia  tbe  charter  which  directs,  the  cor- 

\^^v^^  poratiop  to  keep  aoy  books.     Sfaj  this  be  set  up  as  an  ex- 

Bai^  of  the  ^^^^  f^r  ^^^  op^niog  books  coataioiDg  their  traosactious  for 

Y.  *  the  inspection  of  a  committee  ot  Cougress  ? 
D^^dndge.  \{ovi  are  we  to  account  for  all  these  strange  omissions? 
Strange  and  unaccountable  they  would  certainly  be,  on  any 
other  hypothesis,  than  that  the  law  of  its  being,  required  that 
it  should  speak  and  act  by  writing.  Aware  of  this.  Congress 
did  not  deem  it  necessary  to  enjoin  upon  it,  that  it  should 
act  in  the  only  mode  in  which  its  organs  enabled  it  to  act, 
and'that  it  should  abstain  from  what  its  organs  did  not  enable 
it  to  do. 

It  may  be  said,  that  although  certain  things  ought  to  ap- 
pear in  writing,  it  is  not  necessary  that  all  the  transactions  of 
a  bank  should  so  appear ;  and  the  assent  of  the  directors  to 
the  bonds  given  by  their  cashiers,  need  not  appear.  Such 
grave  acts  or  omissions  as  may  justify  the  suing  out  a  scire 
facias^  to  vacate  the  charter,  ought  to  be  evidenced  by  their 
records ;  but  such  unimportant  acts  as  taking  bonds  from 
their  otficers,  need  not  appear.     These  may  be  inferred. 

I  do  not  concur  in  this  proposition.  I  neither  admit  the 
distinction  which  has  been  alleged,  nor  do  I  admit  that 
the  bond  of  a  cashier  is  to  be  classed  with  unimportant 
transactions.  Congress  has  not  prescribed  the  intrinsic  im- 
portance which  shall  entitle  any  transaction  of  a  bank  to  a 
place  on  its  record,  but  has  legislated  on  the  idea  that  a  re- 
cord of  its  proceedings  will  be  kept.  And  if  such  a  dis- 
tinction could  be  found,  the  bonds  of  officers,  intrusted 
with  all  the  money  of  the  bank,  are  among  the  most  inter- 
esting of  its  duties.  Congress  has  manifested  this  opinion, 
by  enacting,  that  '^  Each  cashier  or  treasurer,  before  he 
enters  upon  the  duties  of  his  office,  shall  be  required  to  give 
bond,  with  two  or  more  sureties,  to  the  satisfaction  of  the 
directors,  in  a  sum  not  less  than  50,000  dollars,  with  a  con- 
dition for  his  good  behaviour,  and  the  faithful  performance 
of  his  duties  to  the  corporation.^ 

Congress,  then,  considered  the  bonds  to  be  given  by  the 
cashiers  as  a  subject  of  real  importance ;  and  Congress  was 
right  in  this  opinion.  It  requires  very  little  knowledge  of 
the  interior  of  banks,  to  know  that  the  interests  of  the  stock- 
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hoMerK  are  coinmitted,  (6  a  Teiy  great  extent,  to  tbete  and      ]  g^v. 
other  officers.     It  was,  and  ought  to  have  been,  the  inten-  v^^v*^^ 
tion  of  Congress  to  secure  the  government,  which  took  a  ®*°|E  ^  ^ 
deep  interest  in  this  institution,  and  to  secure  individuals,         v. 
who  embarked  their  fortunes  in  it,  on  the  faith  of  govern-  Dandridge. 
ment,  as  far  as  possible,  from  the  mat-practices  of  its  officers* 
One  of  the  means  employed  for  this  purpose  is  the  bond  re- 
quired from  the  cashier.     Are  the  directors  at  liberty  to  dis- 
pense with  this  requisition?     I  think  they  are  not. 

Should  a  committee  of  Congress,  on  inspecting  the  books 
of  the  corporation,  find  that  cashiers  were  acting  without 
bonds,  would  not  such  gross  negligence,  such  utter  disre- 
gard of  the  positive  mandate  of  the  law,  furnish  serious 
cause  for  a  scire  facias  to  vacate  the  charter  ? 

It  has  been  urged,  tliat  the  rule  for  which  the  defendants 
cotitend,  would  break  in  upon  all  tWusageb  of  the  bank,  in- 
▼afidate  all  the  notes  they  have  discounted,  and  destroy  their 
liability  for  deposits. 

I  do  not  think  so.     I  do  not  profess  to  understand  bank- 
ii^  operations ;  but  I  think  the  counsel  for  the  defendants 
has  plainly  shown,  that  not  a  single  note  is  discounted,  with- 
out evidence,  in  writing,  on  the  note  itself,  or  on  the  books 
of  the  bank,  or  on  both.     It  is  admitted,  that  the  official  acts 
of  the  officers  of  the  bank  are  binding,  and,  of  course,  writ- 
ten memorandums,  made  by  such  officer,  in  pursuance  of 
orders  of  the  board,  whether  on  the  note  itself,  or  in  a  book, 
is  a  corporate  act,  is  written  evidence  of  such  order  of  the 
board  of  directors  as  the  writing  imports.     The  counsel  for 
tiie  defendant  has,  I  think,  shown  from  ^^  the  rules  and  re- 
gulations for  conducting  the  business  of  the  Bank  of  the 
United  States,''  as  well  as  from  the  practice  under  those 
rates,  that  all  transactions  of  that  character  are,  as  they 
ouf^t  to  be,  in  writing.     He  has  shown  also,  conclusively, 
as  1  tlnnk,  that  full  provision  is  made  both  for  gleneral  and 
special  deposits ;  and,  in  my  judgment,  every  difficulty  of 
fliis  description  is  removed  by  the  23d  rule,  which  shows 
that  a  regular  record  is,  as  it  ought  to  be,  kept  of  all  the 
procee£hgs  of  the  board  of  directors.    So  much  of  that 
rule  as  appKes  to  this  subject  is  in  these  words : 
'^  The  proceedings  of  the  board  of  directors,  when  con- 
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1 827.      ducting  their  business  as  a  deliberative  body,  shall  be  govem- 
v^P'^r^^  ed  by  the  following  articles : 

^"u  S^  ^*     "  ^®^'  ^^^^  ^^^  president  takes  the  chair,  the  members 
Y.  '      shall  take  their  seats. 

Dandridge.  a  gd.  The  minutes  of  the  preceding  meeting  shall  be  read 
before  the  board  proceeds  to  any  other  business ;  and  no 
debate  shall  be  admitted,  nor  question  taken  at  such  read- 
ing, except  as  to  errors  and  inaccuracies.  The  state  of  the 
bank  shall  then  be  read,  and  the  discounts  settled.^' 

The  board,  then,  does  act  as  a  deliberative  body,  and  does 
keep  a  minute  of  its  proceedings,  which  are  to  be  read  .over 
and  corrected.  On  what  subject  does  the  board  deliberate, 
if  not  on  the  measures  which  are  to  be  taken  for  the  secu- 
rity of  its  debts,  and  on  the  sufficiency  of  the  sureties  in  the 
bonds  given  by  the  officers  who  have  the  management  of  its 
funds  ?  Most  especially  is  it  bound  to  deliberate  on  the 
bonds  to  be  given  by  the  cashiers  of  the  bank.  This  is  a 
subject  on  which  the  directors  are  particularly  commanded 
to  exercise  their  judgment  by  one  of  the  fundamental  arti- 
cles of  the  constitution  of  the  corporation.  That  article  re- 
quires, that  ^^  each  cashier  or  treasurer,  before  he  enters  upon 
the  duties  of  his  office,  shall  be  required  to  give  bond,  with  two 
or  more  sureties,  to  the  satisfaction  of  the  directors,  in  the  sum 
of  50,000  dollars,  with  a  condition,''  &c.  Is  not  the  suffi- 
ciency of  this  bond,  then,  most  especially  a  subject  for  deli* 
beration?  If  it  be,  how  is  this  deliberation  to  be  con* 
ducted  ?  The  rules  prescribe  the  mode  with  precision,  and 
go  so  far  as  to  direct,  that  ^^  at  the  request  of  any  two  of  the 
board,  the  names  of  the  members  who  make  and  second  a 
motion,  shall  be  entered  on  the  minutes.''  The  bond  must 
be  offered,  and  the  question  ought  to  be  put,  and  must  be 
put,  whether  it  shall  be  accepted.  The  acceptance  is  ne* 
cessary  to  the  completion  of  delivery,  and  is  the  only  proof 
which  can  be  given  of  that  fact,  unless  it  be  delivered  to  an 
attorney,  previously  appointed  by  a  board  to  receive  it. 
Acceptance,  undoubtedly,  includes  approbation,  but  is  the 
deliberate  act  of  the  board,  and  must  appear  in  their  mi- 
nutes.  If  it  must,  a  copy  of  those  minutes  is,  in  a  suit 
brought  by  the  bank,  the  only  admissible  evidence  of  the 
fact. 
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I  Aink  it  worthy  of  remftik,  that  among  these  rules  and      1S27, 
regalations,  not  one  is  found  which  ordains  that  a  record  v^p*v*^k/ 
shall  be  kept,  in  which  Ae  proceedings  of  the  directon  ^*^^  ^  ^ 
shall  be  inserted.    They  are  framed  upon  the  idea,  that  one         V. 
must  be  kept.     We  find  them  speaking  of  the  minutes,  as  if  I>su<ifidg«, 
their  existence  was  indispensable,  and  need  not  be  pre- 
scribed. Imitatii^  the  charter,  in  this  respect,  it  was  deemed 
unnecessary  to  ordain  that  a  being  should  write,  whose  or- 
ganization gaye  it  not  the  means  of  transacting  business 
otherwise  than  by  writing. 

The  counsel  for  the  phuntifls  has  sought  to  escape  the 
almost  insuperable  difficulties  which  must  attend  any  at- 
tempt to  maintain  the  proposition,  that  a  corporation  ag- 
gregate can  act  without  writing,  by  insisting  that  the  direc- 
tors are  not  the  corporation,  but  are  to  be  considered  merely 
as  individuals  who  are  its  agents. 

-    If  this  proposition  can  be  successfully  maintained,  it  be- 
comes a  talisman,  by  whose  magic  power  the  whole  fabric 
which  the  law  has  erected  respectii^  corporations,  is  at 
once  dissolved.     In  examining  it,  we  encounter  a  difficulty 
in  the  commencement.    Agents  are  constituted  for  special 
purposes,  and  the  extent  of  their  power  is  prescribed,  in 
writing,  by  the  corporate  body  itself.     The  directors  are 
elected  by  the  stockholders,  and  manage  all  their  affairs,  in 
virtue  of  the  power  conferred  by  the  election.     The  stock- 
holders impart  no  authority  to  them,  except  by  electing 
them  as  directors.     But,  we  are  told,  and  are  told  truly,  that 
the  authority  is  given  in  the  charter.    The  charter  autho- 
rizes the  directors  to  manage  all  the  business  of  the  corpo- 
ration.    But  do  they  act  as  individuals,  or  in  a  corporate 
character  ?    If  they  act  as  a  corporate  body,  then  the  whole 
law  applies  to  them  as  to  other  corporate  bodies.    If  they 
act  as  individuals,  then  we  have  a  corporation  which  never 
acts  in  its  corporate  character,  except  in  the  instances  of 
electing  its  directors,  or  instructing  them.     The  corpora- 
tion possesses  many  important  powers,  and  is,  as  a  corporar 
tion,  to  perform  many  important  acts,  scarcely  one  of  which 
is  to  be  performed  in  a  corporate  character.    They  are  all 
to  be  p^ormed  by  agents,  acting  as  individuals,  under  ge- 
neral powers  conferred  by  the  charier. 
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tsi7.         It  cansKOt  etciqie  iiQti€e»  that  tbia  rule,,  if  it  1^  oqq,  would 
\^p<v«ii^  ^pply  t<k  almost  aU  oavpomtiwe  aggr^M^,  aud  would  abo* 
^^  ^  ^  ^  ^  distinctioA  which,  has  be^D  takeq  betweao.  tjbiMe 
Y.  *      wbich.acl  by  aQ  iadftrtduaH  and  those  which  act  by  aq  ag- 
J^^^f^f*^  gragpte  of  persoiH*    The  first  partakes  of  the  qualitiea  of 
a  sole,  corporation,  the  last  of  a  corporation  aggregiate* 
.    This  rule  would  apply  to  ahnoftt  every  corpocation  aggre* 
gate  which  enats^  or  which  ever  has  existed*    The  excep- 
tions ace  the  ncery  few  in  which  ail  the  miembers  are  active, 
or  in  which  the  corporation  acts  by  a  siiagje  individual  who 
is  its,  head.    AU  others  act  by  boards  usually  described  in 
the  chanter.    Ifi  the  president  umI  directors  of  the  Baak  cif 
.  the  United  States  act  as  individuals^  then  it  would  seem, 
thai  tha  aMttagera  of  every  pther  corporation^  being  in  like 
manner  emated  1^  charter,  and  being  in  like  manner  em- 
powered by  charter  to  transact  aU  the  affairs  of  the  corpo- 
rafioQ,  would  fikewjae  act  as  individuals,  and  the  whole  doc- 
trines of  the  law  upon  the  subject,  would  6nd  nothing  to 
which  they  are  applicable. 

But  these  doctrines  grow  out  of  adjudged  cases,  and 
Courts  have  always  considered  those  official  agents,  whose 
powers  are  described  in  the  charter,  and  who  act  collective- 
ly,, as  acting  in  a  corporate  character.  The  idea  has,  I  be* 
Ueve,  never  befi>re  been  suggested,  that  their  acts  were  to 
be  treated  as  the  acts  of  individuals.  They  do  not  appear 
as  individual  acts ;  they  are  not  in  the  name  of  individuals, 
but  of  the  corporate  body*  In  all  the  cases  which  have 
come  before  this  Court,  that  of  The  Bank  of  ColmUna  v. 
PaUerson^s  Adminitiratorsj  as  well  as  all  others,  directors 
are  considered  as  acting  in  their  corporate  character.  In 
4be  cases  in  Engtand,  where  the  Bank  of  England  has  been 
a  party,  and  in  all  others,  the  same  view  has  always  been 
taken  of  the  subject. 

The  president  and  directors  form,  by  the  charter,  a  select 
body,  in  which  the  general  powers  of  the  corporation  are 
placed.  This  body  is,  I  think,  the  acting  corporation ;  an4 
according  to  the  4th  article  of  the  fundaooenUi  rules,  sevea 
of  them,  iocluding  the  president,  or  the  director  deputed  by 
the  president,  are  necessary  to  constitute  a  board.  The 
act  of  the  major  part  of  the  boardi  is  the  act  of  th»  whole, 
and  binds  the  corporation;  hut  this  act  must,  w  gioieral 
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principles,  be  done  at  one  and  the  ssone  time,  and  at  a  re-      i827. 
galmr  meeting  held  for  the  purpose.   {Kfd.  Corp.  309.)   Its  v.^^v'^^ 
Taliditjr  depends  on  the  legal  constitntion  of  the  board,  and  **°i  ^  *• 
on  its  being  the  act  of  the  body.    These  essential  requisites         V. ' 
most  be  shown ;  and  to  show  them,  the  board  must  Iceep  a  D^ndridi^* 
record  of  its  proceedings*     Were  the  by-laws  silerit  on  the 
subject,  this  would  be,  as  I  think,  rendered  indispensable, 
by  the  fact,  that  it  is  the  act  of  a  corporation  aggregate. 

If  there  must  be  a  record  of  their  proceedings,  and,  even 
were  this  necessity  not  absolute,  if  die  by4aw8  show  that 
there  is  one,  it  follows  that  this  record,  not  the  oral  testi- 
mony of  the  members,  or  of  bytrtanders,  moat  prove  their 
acts.  Their  acceptance  of  any  deed,  or  their  assent  to  any 
contract,  if  it  be  their  own  act,  must  appear  on  this  record ; 
if  it  be  by  agents,  anthorised  for  the  purpose,  the  vote  giv- 
ing tiie  authority  must  appear  in  like  manner. 

The  6th  article  of  the  fundamental  rules  directs,  that 
<(  each  cashier  or  treasurer,  before  he  enters  upon  the  du- 
ties of  his  oiBce,  shall  be  required  to  give  bond,  with  two 
t>r  more  sureties,  to  the  satisfaction  of  the  directors,  ib  k 
sum  not  less  than  50,000  dollars,  with  a  conditfon,''  &C. 

As  the  bond  is  to  be  given  before  the  cashier  enters  upon 
the  duties  of  his  office,  it  must  be  given  before  he  can  right- 
fully perform  any  official  act ;  and  it  will  be  admitted,  that 
the  sureties  to  an  official  bond  are  responsible  only  for  the 
oflKcial  acts  of  the  officer.  This  bond  cannot  be  given  till 
it  is  received,  for  they  are  diffisrent,  and  equally  necessary 
parts  of  one  and  the  same  act ;  but,  if  it  could,  the  law  spe- 
cially requires  that  it  shall  be  ^'  to  the  sattsfattion  of  the  di- 
rectors.^ The  ^'  satisfaction^  must  be  as  to  4ie  sufficiency 
of  the  sureties,  for  the  amount  of  the  penalty  is  fixed  by  law. 
This  is  a  subject  on  which  the  judgment  of  the  directors 
must  be  exercised,  and  it  can  be  exercised  only  at  a  Regular 
meeting  of  a  board,  legally  constituted.  This  most  Appear 
by  file  record.  Any  opinion  given  otherwise,  is  the  opinion 
of  individual  members,  but  is  not  the  corporate  opinion  of 
fbe  bolird,is  not  a  Corporate  act  binding  on  the  corporatiiMi, 
or  of  intath  the  corporation  can  avail  itself. 

It  appear  to  me,  that  the  b6nd  must  be  received^  and 
approved  b^  the  boani,  b^efore  the  cashief  can  t^egultirly  per- 
fonn  any  official  act.    This  reception  and  appx^bttlion  are 
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]82^*      required  by  the  law  which  enables  the  corporation  to  act. 
V^r^r^^^  They  cannot  be  dispensed  with.     That  they  have  been  per- 
Bank  of  the  fonned  must  be  proved  or  presamed*     If  they  have  been 
V.  '       performed,  they,  are  upon  record,  for  the  very  act  of  per- 
Pandridge.  formance  places  them  upon  record.    This  record,  or  an  au- 
thentic copy  of  it,  must,  according  to  the  rules  of  evidence 
be  produced,  that  it  may  prove  itself. 

May  its  existence  be  presumed  in  this  case  ? 

The  corporation,  which  claims  this  presumption,  keeps 

the  record,  and  is  now  in  possession  of  it,  if  it  exists.    No 

rule  of  evidence  is  more  familiar  to  the  profession,  than 

that  a  paper  cannot  be  presumed  under  such  circumstances. 

I  have  stated  the  view  which  was  taken  by  the  Circuit 

Court  of  this  case.    I  have  only  to  add,  that  the  law  is  now 

settled  otherwise,  perhaps  to  the  advancement  of  public 

convenience.    I  acqi^iesce,  as  I  ought,  in  the  decision  which 

'  has  been  made,  though  I  could  not  concur  in  it. 

Judgment.  This  cause  came  on,  &c.  On  consideration 
whereof,  it  is  ordered  and  adjudged,  that  there  was  error 
in  the  Circuit  Court  in  rejecting  the  evidence  offered  by 
the  plaintiffs  in  the  first  bill  of  exceptions  stated,  and  not 
suffering  the  same  to  go  to  the  jury  in  support  of  the  issues 
joined  in  the  case ;  and  also,  that  there  was  error  in  the  said 
Court  in  rejecting  the  evidence  offered  by  the  plaintiffs  in 
the  second  bill  of  exceptions,  and  not  suffering  the  same  to 
go  to  the  jury  in  support  of  the  same  issues ;  this^  Court' 
being  of  opinion,  that  the  evidence  was  admissible  in 
favour  of  the  plaintiffs,  notwithstanding  there  was  no 
record  of  any  approval  of  the  bond  stated  in  said 
bills  of  exceptions  bj^  the  board  of  directors  of  the  bank 
aforesaid,  and  that  the  plaintiffs  were  at  liberty  to  prove  the 
fact  of  such  approval  by  the  said  board,  by  presumptive  evi- 
dence, in  the  same  way  and  manner  as  such  fact  might  be 
proved  in  the  case  of  private  persons  not  acting  as  a  corpo- 
ration, or  as  the  agents  of  a  corporation.  And  it  is  further 
ORDERED  and  ADJUDGED,  that  for  the  error  aforesaid,  the 
judgment  of  the  said  Circuit  Court  be,  and  hereby  is,  re- 
versed and  ANNULLED,  and  that  the  same  be  remanded  to 
the  said  Circuit  Courts  with  directions  to  award  ,a  venire 
faciai  dtmvo. 
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[Constitutional  Law.    Practicx.] 
Williams  against  Norris* 


WUliams 

w, 
Norrif. 


Under  the  25th  section  of  the  Judiciary  Act  of  1789,  c  20.,  where 
the  construction  of  any  clause  in  the  constitution,  or  any  sUtiite 
of  the  United  States,  is  drawn  in  question,  in  any  suit  in  a  State 
Court,  the  decision  must  be  against  the  title  or  right  set  op  by  the 
party  under  such  clause  of  the  constitution  or  statute,  or  thia  Court 
has  no  appellate  jurisdiction  in  the  case.  It  is  not  sufficient  that 
the  construction  of  the  statute  was  drawn  in  question,  and  that  the 
decision  was  against  the  title  of  the  party :  it  must  appear  that 
hb  title  depended  upon  the  statute. 

fVhere,  in  such  a  case,  the  validity  of  a  statute  of  any  State  is  drawn 
in  question,  upon  the  ground  of  its  being  repugnant  to  the  consti* 
tution  of  the  United  States,  and  the  decision  has  been  in  favour  of 
its  validity,  it  is  necessary  to  the  exercise  of  the  appellate  jurisdic- 
tion of  this  Court,  that  it  should  distinctly  appear  ihat  the  title  or 
right  of  the  party  depended  upon  the  statute. 

7be  opinion  of  the  Court,  or  the  reasons  given  for  its  judgment, 
(unless  in  the  case  of  instruction,  to  the  jury,  spread  upon  the  re- 
cord by  a  bill  of  exceptions,)  form  no  part  of  the  record  within  the 
meaning  of  the  above  25th  section.  Nor  are  they  made  a  part  of 
the  record  in  Tennessee,  by  the  local  law  of  that  State,  requiring 
the  judges  to  file  their  opinions  in  writing  among  the  papers  in  the 
cause. 

No  orders  in  the  State  Court,  after  the  removal  of  the  record  into 
this  Court;  (not  made  by  way  of  amendment,  but  introducing  new 
matter,)  can  be  brought  into  the  record  here.  The  cause  must  be 
heard  and  determined  upon  the  record  as  it  stood  when  removed. 

THIS  caase  was  argued  by  Mr.  White  and  Mr.  Eatan^  for    Jan,  iiM. 
the  plaintiff,*  and  bj  Mr.  Benion  and  Mr.  Polk,  for  the  de- 
fendant. * 

Mr.  Chief  Justice  Marshall  delivered  the  opinion  of  Jon.  i9//i. 
theConrt 

This  is  a  writ  of  error  to  a  judgment  rendered  in  the 


a  Miller  v.  ITichoUs,  4  Wheat.  Rep.  dll. 

h  Martin  v.  Hunter,  1   Whtat.  Rep.  d04.    Inglee  v.  Coolidge,  S 
JVheat.  Bep.  MS.    Lanosse  v.  Barker,  d  Wheat.  Rep.  147. 
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ldS7«      bigtiest  Court  for  the  State  of  Tennessee ;  consequently 

S^^V*^^  ^is  Court  can  exercise  no  other  jurisdiction  in  the  case  than 

Williams    jg  given  by  the  25th  section  of  the  Judiciary  Act. 

Norrfs.  The  coun.'^el   for  the  plaintiff  in  error  contend,  Ist.  That 

an  act  of  Congress  has  been  drawn  into  question  in  the 

State  Court,  and  that  the  decision  has  been  against  that 

act. 

Sd.  That  an  act  of  the  legislature  of  Tennessee,  which 
imp^in  the  obligation  of  a  contract,  has  been  drawn  mto 
question,  and  that  the  decision  has  been  in  favour  of  Ihe 
party  claiming  under  that  act. 

As  preliminary  to  a  consideration  of  these  points,  it  is  ne- 
cessary to  inquire  whether  some  additional  papers  which 
hsTe  been  brought  up  by  a  eeriwmrij  constitute  a  part  of 
the  record. 
Tha  refttoM     These  papers  are,  the  opinidn  of  one  of  the  judges,  which 
Sourt  for  its  IS  Supposed  to  have  been  delivered  and  filed  as  the  opinion 
thou"h"**  re-  ^^  ^^^  Court  that  decided  the  cause ;  and  some  proceedings 
duced  to  wri'  which  took  place  in  the  same  Court  aAer  the  record  had 
^vlth  *the  pa-  ^^^^t^  removed  into  this  Court  by  writ  of  error. 
jmn    in   the      j^  |g  ^^e  Opinion  a  part  of  the  record  ? 

caoM,  form  no  *  * 

part  of  the  re-  As  a  general  proposition,  every  gentleman  of  the  profes- 
sion will,  without  hesitation,  answer  this  question  in  the  ne- 
gative. An  opinion  not  given  to  the  jury,  pronounced  after 
a  verdict  was  rendered,  and,  consequently,  having  no  influ- 
ence on  that  verdict,  which  states  merely  the  course  of  rea- 
soning which  conducted  the  Court  to  its  judgment,  may  ex- 
plain the  views  and  motives  of  the  Court,  but  does  not  form 
a  part  of  its  judgment,  and  cannot  constitute  a  part  of  the 
record. 

The  counsel  for  the  plaintiff  does  not  contend  for  the  ge- 
neral principle,  but  insists  that  an  act  of  the  legislature 
of  Tennessee  makes  the  opinion  a  part  of  the  record  in  the 
Courts  of  that  State. 

An  act  passed  in  the  year  1 809,  '^  to  establish  Circuit 
Courts,  and  a  Supreme  (^ourt  of  Errors  and  Appeals,^'  en- 
acts, '^  that  the  judges  of  the  Court  of  Errors  and  Appeals, 
as  well  as  the  Circuit  Court  judges,  shall,  a6  to  the  decisions 
on  all  material  points,  file  their  opinions  in  writing  among 
the  papers' of  the  cause  in  which  6uch  opinion  may  be  givenf 
within  ten  days  from  the  delivering  of  the  same.^' 


f. 
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This  a^ntenc^  amouiiU  to  bq  w»ra  flian  a  proviaioQ  that  18^. 
the  opinion  of  the  judges  shall  appear,  and  shall  be  pre* 
served  with  the  other  papers  \  but  doea  not  make  that  opi- 
nion a  part  of  what  is  technicall^f  denominated  '^  the  re-  Norr» 
cord,"  more  than  the  other  papers  in  the  cause  among  which 
it  ia  filed.  Depositions,  and  exhibits  of  ever}  description, 
are  papers  in  the  cause,  and,  in  one^iise  of  the  word,  form 
a  part  of  the  record.  In  some  States  they  are  recorded  bj 
direction  of  law.  But,  in  a  jurj  cause,  they  constitute  no 
part  of  the  record  on  which  the  judgment  of  an  appellate 
Court  is  to  be  exercised,  unless  made  a  part  of  it  by  bill  of 
exceptions,  or  in  some  other  manner  recognised  by  law. 
But  the  plaintiff  relies  on  the  succeeding  sentence  as  makii^ 
the  opinions  of  the  judges  a  part  of  the  record*  That  sen- 
tence is  in  these  words :  ^^  And  where  a  writ  of  error  shall 
be  allowed  to  reverse  the  judgment  of  any  Circuit  Court, 
in  any  cause,  the  clerk  thereof  shall  send  a  transcript  of  the 
opinion  of  the  judge  to  the  Court  of  Errors  and  Appeals, 
"with  the  balance  of  the  record  in  the  cause  properly  certi- 
fied.'^  It  IB  contended,  that  the  words  ^^  balance  of  the  re- 
cord,'' show  the  intention  of  the  legislature  that  the  opinion 
of  the  judge  shall  constitute  a  part  of  that  which  is  techni- 
cally the  record. 

The  capacity  of  a  l^islature  to  control  the  proceedings 
of  Courts  b  not  questioned,  and  if  its  will  be  unequivocally 
declared,  that  will  must  be  obeyed ;  but,  in  construing  a 
law,  implications  are  not  to  be  drawn  from  careless  expres- 
sions, which  would  produce  unreasonable  results,  and  sub- 
vert the  usual  course  of  l^al  proceedings.  Can  the  opi- 
nion of  the  judge  introduce  any  fact  into  the  cause  ?  Where 
a  judgment  is  rendered  on  a  special  verdict,  for  example, 
can  he,  by  an  opinion  filed  ten  days  afterwards,  control  the 
facts  found  in  that  verdict  ?  Or  can  he,  by  any  thing  insert- 
ed in  his  opinion,  warrant  any  l^al  inferences  which  the 
Yerdict  itself  would  not  justify,  or  in  any  manner  change 
the  l^al  eSect  of  the  finding?  If  the  opinion  cannot  pro- 
duce these  results,  for  what  purpose  is  it  introduced  into 
the  record? 

It  can  be  hitroduced  for  no  other  purpose  than  to  si^gest 
to  the  superior  Court  those  arguments  which  might  other- 
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1^37.  wise  escape  its  notice,  which  operated  in  prodacing  the 
judgment,  and  which,  in  the  opinion  of  the  legislature, 
ought  to  be  weighed  by  the  superior  Court,  before  that  judg- 
ment should  be  reversed  or  affirmed.  If  the  judgment 
should  be  correct,  although  the  reasoning,  bj  which  the 
mind  of  the  Judge  was  conducted  to  it,  should  be  deemed 
unsound,  that  judgment  would  certainly  be  affirmed  in  the 
superior  Court.  We  cannot,  therefore,  imply  from  the 
loose  expression  which  has  been  cited,  so  extraordinary  a 
result,  as  that  the  opinion  of  the  Court,  filed  after  judgment, 
as  an  argument,  should  be  considered  as  a  part  of  what  is 
technically  denominated  the  record,  or  should  be  a  supple- 
ment to  the  verdict*  In  the  present  case,  the  opinion  which 
was  filed,  has  been  inspected,  and  seems  to  have  been 
founded  on  a  construction  of  the  laws  of  the  State,  without 
calling  into  question  the  constitution  of  the  United  States 
or  any  act  of  Congress.  This,  however,  is  not  relied  on, 
because,  as  has  been  stated,  the  opinion  has  no  other  in- 
fluence on  the  cause,  than  it  would  have  bad  if  published 
in  a  book  of  reports. 

If  the  Court  could  have  doubted  on  the  proper  construc- 
tion of  this  section,  the  fact  that  it  has  never  been  under- 
stood in  the  Courts  of  the  State,  in  the  sense  for  which  the 
counsel  for  the  plaintiff*  in  error  now  contends,  would  be 
conclusive  on  the  question.  It  is  also  not  entirely  unworthy 
of  remark,  that  so  much  of  the  section  as  requires  the 
judges  of  the  Circuit  Court  to  file  their  opinions  in  writing, 
was  repealed  before  the  judgment  in  this  case  was  pro- 
nounced; consequently,  that  part  of  the  section  which  con- 
tains the  words  by  which  the  doubt  was  created,  form  no 
loi^r  a  part  of  the  law. 
Orders  mftde  '^^^  Certiorari  has  also  brought  up  a  supplemental  record, 
ill  the  cauM^i^ch  contains  a  motion  made  in  the  State  Court  by  the 

subwiiueut  to        .  ... 

itt      removti  plaintiff  in  error,  after  the  cause  had  been  removed  into  this 

part  ofUe  re°  ^^urt,  to  amend  the  record  or  entries  of  the  judgment,  by 

eord    in   Uiit  ingertiiig  the  questions  which  were  decided  by  the  judges. 

The  reasons  for  and  against  this  motion  are  spread  upon  the 

record  ;  and  the  facts  which  would  give  jurisdiction  to  this 

Court,  are  asserted  by  the  one  party  and  denied  by  the 
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other.  The  Court  took  time  for  advisement,  and  does  not 
appear  to  have  granted  or  rejected  the  motion. 

This  Coart  is  decidedly  of  opinion,  that  no  orders  made 
in  the  Court  of  the  State,  after  the  removal  of  the  record 
into  this  Court  by  writ  of  error,  not  made  by  way  of  amend- 
ment, but  introducing  new  matter,  could  be  brought  into  it, 
or  could  in  any  manner  afiect  it.  The  cause  must  be  tried 
on  the  record  as  it  stood  when  removed,  not  upon  the  subse- 
quent proceedings,  which  were  pressed  in  the  State  Court 
after  its  final  judgment  was  given.  In  the  present  case, 
nothing  is  before  the  Court  but  the  original  record. 

That  record  exhibits  a  caveat  against  the  issuing  of  a 
grant  on  a  survey,  made  for  the  defendant,  and  assigns  vari- 
ous causes  why  it  should  not  be  issued.  The  plaintiff 
claimed  under  a  patent  from  the  state  of  Tennessee ;  and 
the  caveat  was  the  proper  process  to  contest  the  right  of  the 
defendant.  On  the  trial,  a  jury,  in  pursuance  of  the  act  of 
the  legislature  of  that  State  of  1807,  ch.  1.  sec.  8.,  was  ^^im- 
pannelled  and  sworn,  for  findii^  such  &cts  as  are  material 
to  the  cause,  and  not  agreed  on  by  the  parties.^'  The 
jury  found,  Ist,  that  on  die  3d  day  of  May,  1784,  Ezekiel 
Korris  made  his  entry  in  the  office  of  John  Armstrong,  en- 
try taker  of  western  lands,  reciting  the  words  of  the  entry. 
In  the  margin,  the  following  words  are  inserted,  *^  detained 

for  non-payment.'^ 

2d.  That  on  the  18th  of  November,  18J5,  a  duplicate 

warrant  of  survey  was  issued  by  the  commissioner  of  West 

Tennessee  to  the  said  Norris,  a  copy  of  which  is  annexed. 

3d.  The  3d  £ict  is,  that  the  entry  was  special ;  and  the 
4tb,  that  the  tract  of  land,  which  the  entry  called  to  adjoin, 
was  notorious. 

5th.  That  the  original  warrant.  No  2047,  to  Ezekiel  Nor- 
ris, issued  and  was  filed  in  the  comptroller's  office  of  North 
Carolina,  without  any  endorsement  thereon ;  that  it  was  de- 
tained for  non-payment.  The  copy  of  the  warrant  is  found, 
and  is  incomplete,  being  without  the  signature  of  John  Arm- 
strong, the  entry  taker. 

The  caveatce  required  the  jury  to  find,  as  a  fact,  tliat  the 
purchase  money  was  paid  by  Norris,  and  that  the  memoran- 
dum in  the  margin,  ^'  detained  for  non-payment,''  was  k 

Vol.  XII  ^e 
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fraudulent  entry.  The  jury  refuse  to  find  this  (act,  and  in  its 
stead,  find,  ''  that  it  it  not  proved  to  them  that  the  conside- 
ration, at  the  rate  of  ^10  per  hundred  for  every  hundred 
acres,  kr  the  entry  of  the  said  Ezekiel  Norris,  in  question, 
was  duly  paid  to  John  Armstrong,  entry  taker,  6ic»  and  that 
afterwards  it  was  falsely  and  fraudulently  inserted  in  the 
margin  of  the  entry  book  containing  said  entry,  and  oppo- 
site to  the  same,  by  some  person,  ^detained  for  non-pay- 
ment/ " 

The  act  of  North  Carolina,  which  authorized  entries  to 
be  made  in  John  Armstrong's  office,  contains  the  following 
enactment:  That  every  person  claiming,  before  he  shall 
be  entitled  to  enter  a  claim  for  any  of  the  said  lands,  shall 
pay  into  the  hands  of  th^  entry  taker,  at  the  rate  of  ten 
pounds  in  specie,  or  in  specie  certificates  at  their  nominal 
value,  &c.  for  every  hundred  acres  so  entered. 

The  1 9th  section  directs  every  entry  taker  within  the  State, 
ip  make  out  and  deliver  to  the  surveyor,  on  or  before  the 
first  day  of  April  and  the  first  day  of  October  annually,  the 
warrants  for  the  several  entries  (which  are  not  disputed) 
made  in  his  office,  with  an  endonement  prescribed  by  law, 
showing  the  number  and  date  of  the  entry. 

The  Circuit  Court  for  the  County  of  Lincoln  decided, 
that  Williams,  the  caveator,  had  the  better  right.  This 
judgment  was  carried  to  the  Court  of  Errors  and  Appeals  by 
writ  of  error,  where  it  was  reversed,  and  the  caveat  dis- 
missed. 

That  judgment  is  now  before  this  Court ;  and  in  consi- 
dering it  we  are  confined  to  the  inquiry,  whether  the  record 
shows  any  misconstruction  of  an  act  of  Congress,  or  of  the 
constitution  of  the  United  States. 

In  1789,  North  Carolina  ceded  her  western  territory  to 
the  United  States,  reserving  to  herself  the  right  of  perfect- 
ing titles,  in  all  cases  where  entries  had  been  made  accord- 
ing to  law. 

Under  this  reservation,  several  acts  were  passed,  direct* 
ing  warrants  of  survey  to  be  issued  on  entries  made  in  John 
Armstrong's  office,  where  the  purchase  money  had  been  or 
sbcKikl  be  paid. 

In  1796,  Tennessee  was  ereeted  into  a  State.  In  1803, 
North  Carolina  entered  into  a  compact  with  the  State  of 
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TmneBsee,  in  which  the  ibmier  ceded  to  the  latter  the      i837. 
power  to  iffsue  grants,  and  perfect  titles  lo  all  claims  of  land  v^^v^^ 
lyiog  io  the  said  State,  which  power  had  been  resenred  to    ^>ll^*°i* 
herself  by  North  Carolina,  in  her  acts  ceding  her  then      Norrit. 
western  territory  to  the  United  States.     This  compact  was 
assented  to  by  Congress. 

In  1 806,  Congress  passed  an  act,  ceding  to  the  State  of 
Tennessee  all  the  rights  of  Congress  to  lands  lyii%  east  and 
north  of  a  line  described  in  the  act. 

The  land  in  controversy  is  within  the  territory  thas  ceded 
by  Congress. 

If  any  stipulation  in  the  compact  between  North  CarO"  Compact  not 
lina  and  Tennessee  could  hare  affected  the  controversy  be-  tioo. 
tween  Williams  and  Norris,  it  must  hare  been  because  the 
tide  of  Norris  came  within  the  reservation  made  by  the 
State  of  North  Carolina  in  her  act  of  cession  to  Congress. 
That  reservation  was  the  subject  of  the  compact.  As  the 
controversy  was  not  between  two  persons,  claiming  under 
Mordi  Carolina,  but  between  a  person  claiming  under  North 
Carolina,  and  one  claiming  under  the  State  of  Tennessee, 
flmd  the  decision  was  in  favour  of  the  title  set  op  under 
North  Carolina,  we  cannot  perceive  how  that  decision  can 
be  considered  as  a  violation  of  the  compact.  North  Caro- 
lina stipulates  that  titles  should  he  issued  by  the  State  of 
Tennessee  for  lands  to  which  there  were  valid  claims  under 
her  laws,  and  for  which  patents  might  have  been  issued  by 
ber,  had  the  compact  not  been  made.  If  the  title  of  Norris 
was  valid,  according  to  the  laws  of  North  Carolina,  then  the 
decision  in  his  favour  is  in  pursuance  of  the  compact ;  if  it 
was  not  valid,  according;  to  those  laws,  then  the  case  is  not 
within  the  compact.  In  either  view  of  it,  the  compact  has 
not  been  violated. 

The  act  which  gives  the  sanction  of  Congress  to  this 
agreement,  also  cedes  to  Tennessee  a  large  territory,  com- 
prehending the  lands  in  controversy.  This  cession  is  made 
on  several  conditions,  one  of  which  respects  all  existing 
claims  to  lands  under  the  State  of  North  Carolina.  Its  ope- 
ration is  anderstood  to  be,  so  far  as  it  can  affect  the  case 
now  before  the  Court,  precisely  the  same  with  that  of  the 
compact  between  the  two  States.     The  same  observations 
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1827.     ^PP^7  ^^  '^  ^^  were  applied  to  fhat  instrument.    The  title, 
\^p*v*^  for  the  benefit  of  which  it  was  intended,  if  it  has  any  in- 
IfV^iams    fiyence  in  the  case,  has  prevailed.     Consequently,  neither 
Norris.      the  compact  between  the  States,  nor  the  act  of  Congress 
which  assents  to  that  contract,  and  which  confers  on  the 
State  of  Tennessee  the  power  to  perfect  titles  in  the  dis- 
trict of  country  which  comprehends  the  lands  in  controver- 
sy, can  have  been  violated. 
The  validity     A  point  of  rather  more  difficult}'  remains  to  be  consider- 
whJ^t^^^^'  ed.    It  is  contended,  that  the  validity  of  a  statute  of  the 
drawn  in  quel- State  of  Tennessee  has  been  drawn  into  question  in  this 

tinn 

case,  on  the  ground  of  its  being  repugnant  to  the  constitu- 
tion, and  the  decision  has  been  in  favour  of  its  validity. 

The  act  supposed  to  be  unconstitutional  is,  <'  an  act  for 
the  relief  of  Ezekiel  Norris.^^ 

It  is  not  stated  in  the  record,  that  the  constitutionality  of 
this  act  was  drawn  in  question ;  and  the  25th  section  of 
the  Judiciary  Act  declares,  that  ^^  no  error  shall  be  assigned 
or  r^arded,  but  such  as  appears  on  the  face  of  the  record, 
and  immediately  respects  the  before  mentioned  questions  of 
validity,  or  construction  of  the  said  constitution,^'  &c.  The 
case  of  Miller  v.  Mchollsj  (4  Wheat.  Rep.  311.)  has  been  re- 
lied on  to  prove  that  it  is  not  necessary  to  the  jurisdiction  of 
the  Court  that  the  record  should,  in  terms,  state  a  miscon- 
struction  of  the  act  of  Congress,  or  that  it  was  drawn  in 
question.  It  is  sufficient  to  give  the  Court  jurisdiction,  that 
the  record  should  show  that  an  act  of  Congress  was  applica- 
ble to  the  case. 

The  case  of  Miller  v.  J^holls^  was  a  claim  filed  by  Mr. 
Dallas,  the  attorney  of  the  United  States,  for  a  sum  of  mo- 
ney brought  into  a  State  Court  of  Pennsylvania  to  be  dis- 
posed of  by  the  Court.  The  money  belonged  to  a  debtor 
of  the  United  States,  who  was  also  indebted  to  the  State  of 
Pennsylvania.  The  Court  decreed  the  money  to  the  State, 
in  pursuance,  it  is  presumed,  of  an  act  of  the  legislature, 
giving  the  State  a  preference.  The  case  was  brought,  by 
writ  of  error,  into  this  Court,  upon  the  allegation  that  the 
judgment  was  in  violation  of  the  act  of  Congress,  which 
gives  priority  to  the  United  States  in  all  cases  of  insolvency. 
This  Court  dismissed  the  writ  of  error,  because,  the  £ict  of 
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insolvency  not  having  been  shown,  it  did  not  appear  from 
the  record  that  the  act  of  Congress,  or  the  constitutionality 
of  the  State  law,  was  drawn  into  question.  Tbe  Court 
added,  that  the  record  need  not  state,  in  terms,  a  miscon- 
struction of  the  act  of  Congress,  or  that  it  was  drawn  in 
question. 

The  act  of  Congress  applies  to  every  insolvent  debtor  of 
the  United  States,  and  gives  them  priority  as  to  all  the  pro- 
perty of  the  debtor  which  he  possessed  when  the  insolvency 
took  place ;  but  it  applies  only  to  cases  of  insolvency.  Had 
the  record  shown  that  this  was  a  case  of  insolvency,  so  that 
the  act  of  Congress  applied  to  it,  that  act  must  have  been  mis- 
construed, ocits  obligation  denied,  when  the  Court  decreed 
the  money  to  the  State  of  Pennsylvania ;  and  the  Court  was 
of  opinion,  that  the  act  could  not  have  been  evaded,  by  the 
omission  to  refer  to  it  in  the  judgment,  or  to  spread  it  on  the 
record. 

To  apply  the  principle  of  that  case  to  this,  it  will  be  ne- 
cessary to  show  that  the  title  of  Norris  depended  on  the 
act  passed  in  his  favour  by  the  legislature  of  Tennessee, 
and  that  the  act  was  repugnant  to  the  constitution. 

That  act  is  in  these  words :  '^  Be  it  enacted,^'  &c.  ^^  that 
the  Gommbsioner  of  West  Tennessee  be,  and  he  is  hereby 
authorized  to  issue  to  Ezekiel  Norris,  certificates  or  war- 
rants  to  the  amount  of  2,280  acres,  being  the  amount  of 
two  entries.  No.  2,046  for  1,000  acres,  and  No.  2,047  for 
1,280  acres,  on  which  no  warrants  or  grants  were  issued  ; 
provided  that  the  said  Ezekiel  Norris  shall  produce  suffi- 
cient evidence  to  the  said  commissioner  that  the  considera- 
tioD  for  said  entries  was  paid,  and  that  no  warrant  or  grant 
ever  issued  on  said  entries." 

When  this  act  passed,  a  patent  had  been  granted  by  the 
State  of  Tennessee  to  the  plaintiff  in  error,  comprehending 
a  part  of  the  land  covered  by  the  entry  of  Norris.  If  its 
efiisct  was  to  annul  that  patent,  and  to  give  a  new  title  to 
Norris,  the  act  would  come  within  the  decision  of  this  Court 
in  tbe  case  o( Fletcher  v.  Peck^  as  a  law  impairing  the  obliga- 
tion of  contracts.  In  determining  whether  such  was  its 
effect,  it  is  necessary  to  inquire  whether  Norris's  entry  was 
absolutely  void,  or  gave  an  incipient  title,  capable  of  being 
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carried  into  grant.  If  the  porcbase  money  was  paid,  the 
entry  was  Talid.  If  not  paid,  the  entry  might  be  void,  or 
anly  voidable.  The  words  of  the  act  under  which  it  was 
made  have  been  cited,  and  may  admit  of  either  conitraco 
tion.  It  is  a  question  for  the  legislature  and  courts  of  the 
State,  and  its  decision  the  one  way  or  the  other  would  not 
be  repugnant  to  the  constitution  of  the  United  States.  It  is 
apparent  that  the  legislature  of  North  Carolina  has  not 
considered  these  entries,  where  the  purchase  money  was 
not  paid  at  the  time,  as  being  absolutely  void,  but  has  sup- 
posed them  to  be  capable  of  being  perfectedi  and  carried 
into  grant,  as  the  legislature  might  direct. 

In  1794,  the  comptroller  was  directed  to  issue  warrants 
ia  all  cases  in  which  the  purchase  money  had  been  paid. 

In  1796,  it  was  enacted,  that  no  grants  should  issue  on 
warrants  on  entries  made  in  John  Armstrong's  office,  unless 
it  should  appear  by  Armstrong's  books,  or  other  sufficient 
testimony,  that  the  purchase  money  had  been  paid.  The 
MDLt  succeeding  section  of  the  same  act  authorizes  any  per- 
son entitled  to  such  entry  to  pay  into  the  treasury  the 
amount  or  balance  of  the  purchase  money,  upon  which  a 
warrant  may  be  issued. 

In  1798,  the  legislature  appointed  commissioners  to  inves- 
tigate the  frauds  su^ested  to  have  been  committed  in  the 
Secretary's  office,  and  directed  that  no  grant  should  issue 
OB  warrants  obtained  on  entries  which  the  conmiiasiDBers 
might  deem  fraudulent. 

The  act  of  1799,  ch.  7.  sec.  16.  directs  warrants  to  issue 
on  all  entries  where  the  requisites  of  the  law  have  been,  or 
shall  be,  complied  with. 

The  legislation  of  North  Carolina,  to  the  year  1 803,  pro* 
ceeds  upon  the  idea,  that  the  entries  made  in  John  Arm- 
strong's office,  for  which  the  purchase  money  had  not  been 
paid,  were  not  absolutely  void,  but  might  be  made  good  by 
paying  the  purchase  money,  or  such  part  of  it  as  remained 
due.  The  right  seems  te^  have  been  considered  as  pre- 
served and  suspended  until  the  purchaf^e  money  shouM  be 
paid.  In  this  state  of  things,  the  power  of  perfecting  titles, 
which  had  been  retained  by  North  Carolina  in  her  Cession 
Act,  was  teansferred  to  Tennessee,  on  condition  that  titles 
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should  be  perfected,  or  entries  made,  onder  the  laws  of  that      \  397 
State,  according  to  the  reqoiaitea  of  those  laws. 

In  1806,  c.  1.  sec.  45.  the  legislature  of  Tennessee  ap- 
pointed commissioners  to  decide  on  the  validity  of  entries, 
with  directions  to  admit  no  warrants  on  entries  made  in  John 
Armstrong's  office,  if  it  may  appear  to  the  said  commis- 
fiioners  that  the  purchase  money  has  not  been  paid. 

By  the  act  of  1807,  c.  20.  sec.  25  and  29.  it  is  enacted, 
that  where  it  shall  appear  to  either  of  the  commissioners, 
that  entries  have  been  made  in  John  Armstrong's  office,  on 
which  the  purchase  money  has  been  paid,  in  whole  or  in 
part,  warrants  may  issue  for  so  much  land  as  has  been  paid 
for.  But  it  is  provided,  hat  the  person  eihibitiug  such 
claim,  shall  produce  a  certificate  from  the  comptroller  of 
Korth  Carolina,  showing  what  sum  was  paid  on  the  said  en- 
try. This  act  was  continued  in  force  till  the  Ist  of  January, 
1816.  In  October,  1 8 1 5,  an  act  passed,  directing  that  there 
should  be  one  commissioner  in  Elast,  and  one  in  West  Ten- 
nessee, each  of  whom  should  eiercise  the  powers  which  had 
been  vested  in  commissioners  by  the  act  of  1808. 

We  do  not  understand  that  the  propriety  or  obligation  of 
these  acts  has  ever  been  questioned  by  the  Courts  of  either 
North  Carolina  or  Tennessee.  We  do  not  understand  that 
the  Courts  of  either  State  have  ever  questioned  the  legisla^ 
tive  construction  of  the  act,  opening  the  office  in  which 
this  entry  was  made.  That  construction  is,  that  entries  re- 
ceived by  John  Armstrong,  though  not  accompanied  by  the 
purchase  money,  were  not  absolutely  void,  but  would  be- 
come valid,  should  the  purchase  money  be  afterwards  paid ; 
and  that  such  proof  of  payment  might  be  received  as  the 
legislature  should  prescribe.  It  cannot  be  doubted,  that 
numerous  titles  are  held  under  this  construction  of  the  law. 
Its  correctness  or  incorrectness  does  not  seem  to  involve 
any  constitutional  question,  or  any  question  which  can  give 
this  Court  jurisdiction  in  a  cause  which  has  been  determined 
in  a  State  Court. 

Had  the  claim  of  Ezekiel  Norris  been  decided  by  the 
commissioiiers  acting  under  the  general  law,  it  wouM  pro- 
bably never  have  been  contested.  What  difference  is 
there,  so  far  as  respects  its  constitutionality,  between  the 
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act  passed  in  his  particular  case,  and  the  act  containing  a 
general  reference  of  all  cases  of  the  same  description  to  the 
commissioner?  The  difference  consists  solelj  in  this:  the 
general  act  admits  no  other  proot  of  payment  than  a  certifi- 
cate from  the  comptroller  of  North  Carolma;  the  particu- 
lar act  authorizes  the  commissioner  to  establish  the  claim 
on  sufficient  evidence;  that  is,  we  presume,  on  such  evi- 
dence as  is  generally  admissible  in  a  Court  of  justice.  We 
know  of  no  principle  which  could  impose  on  the  legislature 
of  the  State  the  necessity  of  exacting  from  the  claimant, 
under  an  entry  made  in  John  Armstrong's  office,  as  indis- 
pensable to  the  establishment  of  his  claim,  a  certificate  from 
the  comptroller  of  North  Carolina  that  the  purchase  money 
bad  been  paid.  The  act  of  1794  left  the  fact  of  payment 
open  to  legal  proof.  The  act  of  1796  required  that  it 
should  appear  by  Armstrong's  books,  or  other  legal  testr 
mony*  If,  then,  the  general  act  of  Tennessee  had  allowed 
the  commissioner  to  issue  warrants,  on  sufficient  proof, 
such  act  might  have  been  questioned  on  the  ground  of  po- 
licy, but  not  of  right. 

If  this  be  correct,  if  the  legislature  might  have  dispensed 
with  this  testimony  in  a  general  law,  why  may  it  not  be  dis- 
penses! with  in  a  particular  law,  where  its  effect  on  the  cause 
is  precisely  the  same  as  if  it  had  been  general  ?  There  are, 
undoubtedly,  great  and  solid  objections  to  legislation  for  par- 
ticular cases.  But  these  objections  do  not  necessarily  make 
such  legislation  repugnant  to  the  constitution  of  the  United 
States. 

The  act  ^'  for  the  relief  of  Ezckiel  Norris,''  did  not  au- 
thorize the  commissioner  to  grant  him  a  certificate  or  war- 
rant on  his  entry,  unless  he  should  prove  that  the  purchase 
money  had  been  paid.  The  laws  had  preserved  such  en- 
tries, and,  consequently,  an  act  to  enable  the  proprietor  of 
one  of  them  to  prosecute  bis  claim,  is  not  necessarily  an  act 
impairing  the  obligation  of  a  contract. 

The  question  whether  the  judgment  of  the  commissioner 
was  conclusive  evidence  that  the  purchase  money  had  been 
paid,  is  entirely  distinct  from  the  constitutionality  of  the 
law,  and  the  decision  of  the  State  Court  upon  it  cannot  be 
revised  in  this  Court. 
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We  are  of  opinion,  that  this  record  does  not  exhibit  a      1827, 
case  of  which  this  Court  can  take  jurisdiction,  and  that  the   ^^'^v^^*/ 
writ  of  error  ought,  therefore,  to  be  dismissed.  Montgomery 

Hernandex, 
Judgment.  This  cause  came  on.  Sic.  On  consideration 
whereof  this  Court  is  of  opinion,  that  there  is  no  error  ap- 
parent on  the  &ce  of  the  record,  of  which  this  Court  can 
take  jurisdiction*  It  is,  therefore,  considered  by  this 
Court,  that  the  writ  of  error  be  dismissed,  and  that  the 
cause  be  remanded  to  the  Supreme  Court  of  Errors  and 
Appeals  of  the  State  of  Tennessee. 


[Constitutional  Law.    Constbuction  of  Statxjtk.] 

MoNTooMERY,  PIainti£f  in  Error,  against  Hernandez  and 

Others,  Defendants  in  Error. 

Under  the  25th  section  of  the  Judiciary  Act  of  1789,  ch.  20.,  this 
Court  has  no  appellate  jurisdiction  from  the  final  judgment  of  the 
highest  Court  of  a  State,  in  a  suit  where  is  drawn  in  question  the 
construction  of  a  statute  of,  or  a  commission  held  under  the  United 
States,  unless  some  title,  right,  priTilege,  or  exemption,  under  such 
statute,  Sec.  be  specially  set  up  by  the  party,  and  the  decision  be 
agabut  the  etaim  so  made  by  him. 

"Where  a  suit  was  brought  in  a  State  Court  upon  a  niursbars  bond, 
under  the  dct  of  April  10th,  1806,  ch.  SI.,  by  a  person  injured  by  a 
breach  of  the  condition  of  the  bond,  and  the  defendants  set  up  as  a  de- 
fence to  the  action  that  the  suit  ought  to  have  been  brought  in  the 
name  of  the  United  States,  and  the  Court  decided  that  it  was 
well  brought  by  the  party  injured  in  his  own  name :  Heldy  that  the 
exemption  here  set  up  being  merely  as  to  the  form  of  the  action, 
and  no  question  arising  as  to  the  legal  liability  of  the  defendants 
under  the  act  of  Congress,  this  Court  had  no  authority  to  re-ex-^ 
amine  the  judgment,  so  far  as  respected  the  construction  of  that 
part  of  the  act,  which  provides,  that  suits  on  marshals*  bonds  **  shall 
be  commenced  and  prosecuted  within  six  years  after  the  said  right 
of  action  shall  have  accrued,  and  not  afterwards.'* 

Under  the  4th  section  of  the  same  act,  although  the  condition  of  thft 
marihars  bond  is  broken  by  his  neglecting  to  bring  money  info 
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Court,  directed  to  be  so  brought  in,  or  to  pay  it  over  to  the  party, 
yet,  if  the  proceedings  be  suspended  by  appeal,  so  that  the  party  in- 
jured has  no  right  to  demand  the  money,  or  to  sue  for  the  recovery 
of  it,  his  right  of  action  has  not  accrued,  so  as  to  bar  it,  if  not 
commenced  within  six  years. 


Feh.  a4th.       THIS  cause  was  argued  by  Mr.  D.  B.  Os;den  for  the  plain- 
tiff in  error,  and  bj  Mr.  Key  for  the  defendants  in  error. ' 


Feh.  tm. 


Mr.  Justice  Trimble  delivered  the  opinion  of  the  Court. 

This  case  is  brought  up  by  writ  of  error  from  the  highest 
Court  of  law  of  the  State  of  Louisiana. 

The  case  is,  that  the  defendants  in  error  instituted  a  suit, 
in  their  own  names,  in  the  District  Court  of  the  State  for 
the  first  judicial  district,  upon  the  bond  given  by  Michael 
Reynolds  to  the  United  States,  as  marshal  of  the  district  of 
Louisiana,  conditioned  to  be  void  upon  his  ''  well  and  faith- 
fully executing  the  duties  of  his  said  office ;''  and  the  plain- 
tiff in  error  having  executed  the  bond,  as  one  of  the  mar- 
shaPs  sureties,  and  the  marshal  having  since  died,  the  suit 
was  brought  against  the  plaintiff  in  error,  and  the  said  Rey- 
nolds' personal  representative. 

The  breach  of  the  condition  of  the  bond  alleged,  is,  that 
by  the  order  of  the  District  Court  of  the  United  States,  for 
the  district  of  Louisiana,  in  a  suit  in  Admiralty,  wherein  the 
defendants  in  error  were  libellants  against  the  schooner  Es- 
trella  and  her  cargo,  the  vessel  and  cargo  were  directed,  by 
the  Court,  to  be  sold  by  the  marshal,  and  the  proceeds  of 
the  sale  held  by  the  marshal,  subject  to  the  order  of 
the  Court ;  that  the  marshal,  in  pursuance  of  that  order, 
sold  the  vessel  and  cargo,  and  received  the  money ;  that  the 
Court  of  Admiralty,  by  its  final  decree  in  the  cause,  di- 
rected the  vessel  and  cargo,  or  the  proceeds  thereof,  to  be 
restored  to  the  libellants ;  and  that  the  marshal  had  failed 
to  pay  over  to  the  libellants,  3,126  dollars,  part  of  the  pro- 
ceeds, as  was  his  duty,  under  the  final  order  and  decree 
of  the;  Court.  The  suit  having  been  commenced  and  pro- 
secuted, by  petition,  according  to  the  practice  of  the  civil 


<i  He  cited  Pothier  des  OhligaHums,  No.  645.    JDe  Preacriptiou, 
No.  23,  3d.     8  Crouch  91,  93. 
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law  which  prevails  in  Louisiana,  the  respondent,  Montgo-      \  337^ 
mery,  put  in  his  answer,  admitting  the  execution  of  the  bond,  y^^^r^ 
but  insisting,  that  as  the  bond  was  executed  to  the  United  Montgomerj 
States,  and  the  defendants  in  error  no  parties  to  it,  they  had  Hernandez, 
no  right  or  interest  in  the  bond,  and  could  not  sue  for  a 
breach  of  the  condition  thereof;  and  denying  the  breaches 
alleged  in  the  petition.     By  a  supplemental  answer,  in  the 
nature  of  a  plea  of  the  act  of  limitations,  Montgomery  al* 
leged,  if  any  breach  had  taken  place,  that  more  than  six 
years  had  intervened  since  the  cause  of  action,  before  the 
institution  of  the  suit. 

The  record  states,  that  the  jury  sworn  in  the  cause,  after 
hearing  testimony,  and  receiving  a  <iharge  from  the  Court, 
returned  a  verdict  for  the  defendants  in  error,  for  the  sum 
of  3,126  dollars;  for  which  sum  judgment  was  rendered 
upon  the  verdict  in  their  favour.  From  this  judgment 
Montgomery  appealed  to  the  Supreme  Court  of  the  State, 
where  the  judgment  of  the  District  Court  was  affirmed; 
and  this  judgment  is  sought  to  be  reversed  in  this  Court  upon 
the  present  writ  of  error. 

On  the  trial  of  the  cause  in  the  District  Court,  Montgo- 
mery  objected  to  the  admission,  as  testimony,  to  the  jury, 
cert^n  documents,  purporting  to  be  accounts  of  the  mar* 
shal's  sales  of  the  Estrella  and  cargo ;  and,  his  objections 
being  overruled,  he  excepted  to  the  opinion  of  the  Court, 
admitting  the  papers  offered ;  and  his  exception  was  sealed, 
and  made  part  of  the  record. 

The  appellate  jurisdiction  of  this  Court,  in  cases  decided 
in  the  State  Courts,  is  very  special  and  limited  in  its  charac- 
ter. By  the  25th  section  of  the  judiciary  act,  made  in  pur- 
suance of  the  constitution,  it  is  provided,  ^'  That  a  final 
judgment  or  decree,  in  any  suit  in  the  highest  Court  of  law 
or  equity  of  a  State,  in  which  a  decision  in  the  suit  could  be 
had,  where  is  drawn  in  question  tlie  validity  of  a  treaty  or 
statute  of,  or  an  authority  exercised  under,  the  United 
States,  and  the  decision  is  against  their  validity;  or  where 
is  drawn  in  question  the  validity  of  a  statute  of,  or  an  au- 
thority exercised  under,  any  State,  on  the  ground  of  their 
being  repugnant  to  the  constitution,  treaties,  or  laws  of 
the   United  States,  and  the  decision  is  in  favour  of  surh 
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1 827*      validity ;  or  where  is  drawn  in  question  the  construction  of 
s^^.^'^^  any  clause  of  the  constitution,  or  of  a  treaty,  or  statute  of, 

Montgomery  ^^  commission  held  under,  the  United  States:  and  the  de- 

v» 
Hernandez,  cision  is  against  the  title,  right,  privilege,  or  exemption,  spe- 
cially set  up  by  either  party,  under  such  clause  of  the  con- 
stitution, treaty,  statute,  or  commission,  may  be  re-exa- 
mined, and  reversed  or  affirmed,  by  the  Supreme  Court  of 
the  United  States.^' 
£itflntorthe      Under  these  provisions,,  we  have  no  authority  to  re-exa- 
rUdictjon  of""  ^^^^  the  whole  case.     We  can  re-examine  so  much,  and 
this  Court  un-  guch  parts  of  it  only,  as  come  within  some  one  or  other  of 
iection  of  the  the  classes  of  questions  enumerated  in  the  act  of  Congress, 
on799'ch.  20^  and  so  much  of  the  case  as  must  necessarily  be  decided  to 
arrive  at  such  question. 

It  has  been  insisted  for  the  plaintiff  in  error,  that  the 
question  raised  upon  the  record,  whether  Hermandez,  not 
being  a  party  to  the  marshal's  bond  given  to  the  United 
States,  could  maintain  a  suit  upon  it  in  his  own  name  only, 
without  suing  in  the  name  of  the  United  States,  for  his  use, 
is  a  question  which  can  be  re-examined  in  this  (^ourt.  We 
are  not  of  that  opinion.  It  is  not  every  misconstruction  of 
an  act  of  Congress  by  a  State  Court,  that  will  give  this 
Court  appellate  jurisdiction.  It  is  where  the  party  claims 
some  title,  right,  privilege,  or  exemption,  under  an  act  of 
Congress,  and  the  decision  is  against  such  right,  title,  privi- 
lege, or  exemption.  ^ 

In  this  case  the  plaintiff  in  error  did  not,  and  could  not, 
claim  any  right,  title,  privilege,  or  exemption,  by,  or  under 
the  marshal's  bond,  or  any  act  of  Congress  giving  authority 
to  sue  the  obligors  for  a  breach  of  the  condition ;  or,  at 
most,  his  claim  to  exemption  rests  upon  form,  and  not  sub- 
stance, as  the  law  expressly  charges  him,  and  the  objection 
is  only  that  the  name  of  the  United  States  should  have  been 
inserted  for  the  use  of  the  plaintiff. 

However  we  might  be  inclined  to  the  opinion  that,  regu- 
larly, and  in  point  of  form,  the  suit  should  have  been  in  the 
name  of  the  United  States,  for  the  use  of  Hermandez,  we 
have  no  jurisdiction  or  authority  to  re-examine,  and  either 
reverse  or  affirm  the  decision  of  the  State  Court  on  that 
ground. 
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The  only  part  of  the  case  over  which  we  can  rightfully      1827. 
exercise  appellate  jarisdictioD,  is  that  raised  by  the  supple-  v^^v^^ 
mental  answer,  pleading  the  prescription  or  bar  of  six  years ;  Montgonnefy 
in  which  the  party  claims  an  exemption  under  the  laws  of  Hernandw. 
the  United  States,  from  liability  as  surety  of  the  marshal ; 
4he  decision  in  the  State  Court  being  against  the  exemption 
80  specially  set  up  b^  him. 

The  act  of  Congress  passed  in  1 806,  relating  to  bonds 
given  by  marshals,  enacts,  '^  that  all  suits  on  marshals' 
bonds,  if  the  cause  of  action  has  already  accrued,  shall  be 
commenced  and  prosecuted  within  three  years  after  the  pas- 
sage of  this  act,  and  not  afterwards ;  and  all  such  suits,  in 
case  the  right  of  action  shall  accrue  hereafter,  shall  be  com- 
menced and  prosecuted  within  six  years  after  the  said  right 
of  action  shall  have  accrued,  and  not  afterwards,"  &c.  (/n- 
gersoPs  Dig.  402.) 

It  is  obvious,  that  whether  this  act  of  Congress  exempts 
the  plaintiff  in  and  from  responsibility  or  not,  must  de- 
pend upon  the  time  when  the  right  of  action  accrued  to 
Hermandez  &  Co.  for  any  injury  sustained  by  reason  of  the 
marshaPs  failure  to  perform  his  duty.  It  was  the  duty  of 
the  marshal,  under  the  order  of  the  Court  of  Admiralty,  di- 
recting him  to  sell  the  Estrella  and  cargo,  and  hold  the  pro- 
ceeds subject  to  the  future  order  of  the  Court,  to  bring  the 
money  into  Court  as  soon  as  received  by  him,  in  order  that  it 
might  be  deposited  in  the  Branch  Bank  of  the  United  States. 
The  order  of  the  Court  directing  the  marshal  to  hold  the  pro- 
ceeds until  the  further  order  of  the  Court,  can  only  be  con- 
strued to  mean,  that  he  should  hold  them  in  the  manner 
prescribed  by  law.  The  law  directs  the  money  to  be  de- 
posited in  the  name  of,  and  to  the  credit  of  the  Court ;  and 
provides,  that  the  money  so  deposited  shall  not  be  drawn 
cut  of  bank  without  the  order  of  the  Court.  The  ob- 
ject of  the  law  was  to  prevent  the  officers  of  the  Court  from 
holding  money,  in  such  cases,  in  their  own  hands,  and  con- 
verting it  to  their  own  use.  It  was  only  a  partial  execution 
of  the  precept  of  the  Court  to  sell  the  vessel  and  cargo ; 
its  mandate  was  not  faithfully  performed  until  the  proceeds 
were  brought  into  Court  by  him,  in  order  to  be  deposited 
according  to  law,  or  until  he  paid  it  over  to  Hermandez,  a? 
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1837.  directed  by  the  final  decree  and  order  of  Court.  Theoiar« 
v«^*>r^^  shai's  failure  to  bring  in  the  money,  or  pay  it  over  to  Her- 
Montgomerj  Q^ndez  &  Co.  was  a  violation  of  bis  duty,  and  a  breach  of 
Hernandez,  the  condition  of  his  bond. 

The  Supreme  Court  of  the  State  decided,  that  although 
the  breach  of  the  condition  of  the  bond  took  place  mora 
than  six  years  before  the  institution  of  this  suit,  yet  the 
plaintifPs  right  of  action  did  not  accrue  until  within  the  six 
years ;  and  that^  consequently,  the  act  of  limitations  consti- 
tuted no  bar  to  the  action.  This  Court  perfectly  accords 
in  opinion  with  the  Supreme  Court  of  the  State. 

If  it  be  true,  that  the  condition  of  the  bond  was  broken 
at  the  time  the  marshal  failed  to  bring  the  money  into  Court 
to  be  deposited  in  the  bank,  or  pay  it  over  to  Hermandez  & 
Co. ;  and  if  it  be  true  that  the  breach  of  the  condition  of  the 
>  bond  was  to  the  injury  of  Hernandez  &  Co. ;  yet,  it  is  not 

true,  that  Hernandez  &  Co.  had,  at  that  time,  any  right  of 
action.  The  record  of  the  proceedings  in  the  Court  of  Ad- 
miralty shows  that  the  Estrella  and  cargo  were  sold,  and  the 
proceeds  received  by  the  marshal;  and  that  the  suit  was 
finally  decided  in  the  District  Court,  on  the  day  of 

,  1817;  by  which  final  decree  the  proceeds 
were  ordered  to  be  paid  over  to  Hermandez  &  Co. 

An  appeal  was  presented  from  that  decree  in  this  Court ; 
where  it  was  affirmed  at  the  February  term  in  the  year 
1819,  within  less  than  six  years  before  the  institution  of  this 
suit. 

It  is  perfectly  clear  that  Hernandez  &  Co.  had  no  right  to 
demand  of  the  marshal  the  proceeds  of  the  sales,  or  to  sue 
for  the  recovery  thereof,  until  after  the  affirmance  in  this 
Court.  The  right  of  action  was  suspended,  during  the  pen- 
dency of  the  appeal  in  this  Court ;  and  during  such  suspen- 
sion, the  statute  of  limitations  did  not  run  against  him. 

We  are,  therefore,  of  opinion,  that  the  Supreme  Court  of 
Louisiana  have  misconstrued  neither  the  act  of  Congress 
limiting  actions  upon  marshals^  bonds  to  six  years  from  the 
time  tlie  right  of  action  accrues,  nor  any  other  act  of  Con- 
gress, to  the  prejudice  of  the  plaintiff  in  error. 

Judgment  affirmed,  with  costs  and  six  per  cent,  da- 
mages. 
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[Practics.] 


Winn's  Heirs  against  Jackson  and  Others. 


The  judgment  of  the  highest  Court  of  law  of  a  State,  deciding  in 
favour  of  the  validity  of  a  statute  of  a  State,  drawn  in  question 
on  the  ground  of  its  being  repugnant  to  the  constitution  of  the 
United  States,  is  not  a  Jinal  judgment  within  the  25th  section  of 
the  Judiciary  Act  of  1789,  ch.  20.,  if  the  suit  has  been  remanded 
to  the  inferior  State  Court,  where  it  originated,  for  further  pro- 
ceedings, not  inconsistent  with  the  judgment  of  the  highest  Court. 

ERROR  to  the  Court  of  Appeals  of  Kentucky. 

This  was  an  ejectment,  originally  brought  in  the  Harrison 
Circuit  Court  of  the  State  of  Kentucky,  bj  the  plaintiffs  in 
error,  against  the  defendants  in  error,  and  judgment  being 
rendered  for  the  plaintiffs,  the  cause  was  carried,  by  writ  of 
error,  to  the  Court  of  Appeals,  being  the  highest  Court  of 
law  and  equity  of  that  State.  The  judgment  was  reversed 
in  the  Court  of  Appeals,  and  the  cause  remanded  to  the 
Harrison  Circuit  Court,  for  further  ptoceedings,  not  incon- 
sistent  with  the  decision  of  the  Court  of  Appeals*  Where- 
upon the  plaintiffs  sued  out  their  writ  of  error  under  the 
25th  section  of  the  Judiciary  Apt  of  1789,  c.  20.  and 
brought  the  cause  before  this  Court,  as  being  a  suit  where 
was  drawn  in  question  the  validity  of  a  statute  of  the  State 
of  Kentucky,  on  the  ground  of  its  being  repugnant  to  the 
constitution  of  the  United  States,  and  the  decision  being  in 
favour  of  its  validity. 

Mr.  Wickliffe  moved  to  quash  the  writ  of  error,  upon  the  Feb.  Ut. 
ground,  that  although  the  decision  of  the  Court  of  Appeals 
was  in  favour  of  the  validity  of  the  statute  which  had  been 
drawn  in  question  as  being  repugnant  to  the  constitution  of 
the  United  States,  the  judgment  of  that  Court  was  not  ^'  a 
final  judgment^'  within  the  true  meaning  of  the  25th  section 
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1837.      ^f  ^^  Judiciary  Act  of  1789^  ch.  20.  the  case  having  been 
v^i^v^^  remanded  to  the  Circuit  Court  of  Harrison  for  further  pro- 

Poit  Master  ceedinag  « 
General     ^eeaings. 

y.  Motion  allowed. 

Earlj. 


[CONSTITUTIOITAI.  LaW.] 

The  Post  Master  General  of  the  United  States 

against  Early  and  Others. 

m 

The  Circuit  Courts  of  the  Union  have  jurisdiction,  under  the  consti- 
tution, and  the  acts  of  April  SOth,  1810,  ch.  262.  s.  29.,  and  of 
s^  March  Sd,  1815,  ch.  782.  s.  4.,  of  suits  brought  in  the  name  of 

^  ,  '*  the  Post  Master  Greneral  of  the  United  States,"  on  bonds  given 

,  *•  to  the  Post  Master  General  by  a  deputy  Post  Master,  conditioned 

'*  to  pay  all  moneys  that  shall  come  to  hb  hands  for  the  postages  of 
whatever  ^s  by  law  chargeable  with  postage,  to  the  Post  Master 
General  of  the  United  States  for  the  time  being,  deducting  only 
the  commission  and  allowances  made  by  law  for  his  care,  trouble, 
and  charges,  in  managing  the  said  office,"  &c. 
The  Post  Master  General  has  authority  to  take  such  a  bond,  under 
the  different  acts  establishing  and  regulating  the  Post  Office  de- 
partment, and  particularly  under  the  act  of  April  30th,  1810,  ch. 
262«  s.  29.  42. 

THIS  was  an  action  of  4ebt,  commenced  in  the  Circuit 
Court  for  the  district  of  Geoi^a,  by  the  District  Attorney 
of  the  United  States  for  that  district,  in  the  name  of  the 
Post  Master  General  of  the  United  States,  against  the  de- 
fendants, on  a  bond  executed  by  them,  in  June,  1820,  to  the 
Post  Master  General  of  the  United  States,  the  condition  of 
which,  after  reciting  that  Eleazer  Early  (one  of  the  co- 
obligors  and  defendants  in  the  suit)  is  Post  Master  at  Sa- 
vannah, provides,  that  if  he  shall  perform  the  duties  of  bis 
office,  '^  and  shall  pay  all  moneys  that  shall  come  to  his 
hands  for  the  postages  of  whatever  is  by  law  chargeable 

a  He  cited  Gibbons  t,  Ogden,  6  Wheat,  Rep,  448. 
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with  pcwtege,  to  the  Post  Master  General  of  the  United      1S27. 
States  for  the  time  being,  deducting  only  the  commisrion  ^^^^\r^ 
and  allowances,  made  by  hiw,  for  his  car^,  trouble,  and  ^^^  ^!!^ 
chafges,  in  managing  the  said  office,'^  &c.  ^  then  the  above         t. 
obligation  shall  be  void/^     The  breach  assigned  was,  that      E»4y- 
the  said  E.  Early  did  not  pay  to  the  Post  Master  General 
the  moneys  which  came  to  his  hands,  as  post  master  at  Sa- 
vannah, but  that  the  sum  of  7,736  dollars  and  64  cents  was 
still  in  arrear  and  unpaid.     The  defendants  pleaded  to  the 
jurisdiction  of  the  Court,  that  this  was  ^*  not  a  suit  in  which 
the  United  States  are  a  party,  nor  19  the  debt  declared  on 
one  contracted,  authorized,  or  arising,  under  a  law  of  the 
United  States,  and  over  which  jurisdiction  has  been  given 
to  this  honourable  Court.'^     On  the  argument  of  the  cause 
in  the  Court  below,  the  opinions  of  the  judges  of  that  Court 
Were  opposed  upon  the  question  of  jmisdiction,  and  it  was 
certified  to  this  Court  for  a  final  decision. 

Tbe  cause  was  aiigued  by  the  Attameg  General  and  Mr.    March  9tk, 
ffheaianf  for  the  plaintiff,  and  by  Mr.  Webster  and  Mr. 
Rerrkih  (or  the  defendants. 

On  the  part  of  the  plaintiff,  it  was  contended,  (1.)  that 
the  laws  of  the  United  States  gave,  and  were  intended  to 
give,  &e  jurisdiction  now  in  (juestion,'*  If  there  was  any 
apparent  discrepancy  in  the  laws  on  the  subject,  it  grew  out 
6t  the  f^ct,  that  the  post  office  department  existed  long 
before  the  establishment  of  the  present  constitution,  and 
Cemgress  had  dealt  with  it  as  an  existing  institution  of  the 
government.  The  laws  now  in  force,  and  the  usage  which 
bad  grown  up  under  them,  of  the  Post  Master  General 
taking  bonds  to  secure  the  official  good  conduct  of  his  de- 
puties, and  bringing  suits  on  them  in  the  Courts  of  the 
IlM^n,  would  be  best  explained  by  a  recurrence  to  this  his- 
totical  Act.  The  Post  Office  Act  of  April  SOth,  1810, 
cb.  363.  s.  39.  which  is  a  consolidation  of  the  former  laws 
on  ttie  subject,  directs  the  Post  Master  General  to  ^^  cause  a 
itdt  to  be  comtiunced  against  any  post  master  who  does  not 

a  Osborn  y.Tbe  Bank  of  the  United  States,  9  Wheat,  Rep.  ft)8. 
835.  901V  902- 
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1 837.  render  his  quarterly  accounts,  and  pay  oter  the  balance  to 
V^^>r^  the  Post  Master  General.''  And  provides,  ^^  that  all  suUs 
^oL^mJ*'  "^^^^^  ®^''  hereafter  be  commenced  for  the  recovery  of 
V.  debts  or  balances  due  to  the  general  post  office,  whether 
^^^y»  they  appear  6y  bond  or  obligations  made  in  the  name  of  the 
existing,  or  any  preceding,  Post  Master  General,  or  other- 
wise, shall  be  instituted  in  the  name  of  the  Post  Master  Crt- 
neral  of  the  United  States,^'^  The  42d  section  of  the  same 
act  repeals  the  former  post  office  laws,  with  a  proviso,  saving 
suits  and  the  bonds  given  by  deputy  post  masters  for  the  faith- 
ful execution  of  their  several  duties  and  offices.  The  act 
of  the  3d  of  March,  1815,  ch.  782.  s.  4.  declares,  ^'  that  the 
District  Courts  of  the  United  States  shall  have  cognizance, 
concurrent  with  the  Courts  and  magistrates  of  the  several 
States,  and  the  Circuit  Courts  of  the  United  States^  of  all 
suits  at  common  law,  where  the  United  States,  or  any  officer 
thereof,  under  the  authority  of  any  act  of  Congress^  shall 
sue^  although  the  debt,  claim,  or  matter  in  dispute,  shall  not 
amount  to  100  dollars.''  It  was  admitted  that  the  clause 
giving  the  jurisdiction  to  the  Circuit  Courts,  was  awkwardly 
expressed  in  this  last  section,  which  seemed  to  have  beeo 
drawn  upon  the  supposition  that  the  jurisdiction  already  re- 
sided in  those  Courts ;  yet  it  was  insisted  that  this  was 
equivalent  to  a  declaration  of  the  legislative  will,  that  it 
should  be  exercised  by  them,  since  the  District  Courts  could 
not  have  a  concurrent  jurisdiction  with  the  Circuit  Courts 
in  such  suits,  unless  the  latter  had,  by  law,  cognizance  of 
the  same.  If  it  should  be  objected,  that  though  the  Circuit 
Courts  might  have  cognizance  of  actions  where  any  officer 
of  the  United  States  sues  under  the  authority  of  any  act 
of  Congress,  yet  there  is  no  such  act  authorizing  the  Post 
Master  General  to  take  the  bond,  on  which  this  suit  was 
brought :  it  was  answered,  that  the  authority  to  sue  on  such 
a  bond,  given  in  the  29th  section  of  the  act  of  1810,  is  an 
implied  authority  to  take  it,  and  a  legislative  recognition  of 
the  notorious  pre-existing  practice  of  office,  which  is  also 
strongly  confirmed  by  the  proviso  in  the  42d  section,  saving 
all  suits  and  the  bonds  given  by  post  masters.  Even  if  it  were 
do|i>tful  whether  he  could  take  a  bond  for  the  faithful  dis- 
charge, by  his  deputies,  of  their  official  duties,  without  an 


OF  THE  UNITED  STATES.  I39 

express  authority  by  law,  a  bond  might  certaioly  be  taken  to      ]  397^ 
secure  the  payment  of  moneys  due  to  the  government  in  \.^^-Nr^^ 
the  post  office  department,  as  well  as  to  an-individual,  or  to  ^^  Ma^er 
a  corporation.*     A  mere  voluntary  bond,  taken  at  common         y. 
law,  for  a  purpose  not  unlawful,  and  adapted  as  means  to      Early, 
attain  the  end  contemplated  by  the  statute,  would  be  valid, 
and  a  suit  might  be  maintained  upon  it  in  a  Court  of  com- 
petent jurisdiction.* 

2.  If,  then,  the  bond  was  a  lawful  bond,  and  the  Post 
Master  General  was  authorized  to  cause  a  suit  to  be  com- 
menced on  it  in  his  official  name,  and  if  the  intention  of 
Congress  to  vest  jurisdiction  over  such  suit  in  the  Circuit 
Courts  was  sufficiently  manifested,  the  only  remaining  ques- 
tion would  be,  whether  the  laws  conferring  this  jurisdiction 
were  consistent  with  the  constitution,  by  which  the  judicial 
power  is  extended  to  ^^  all  cases  in  law  and  equity  arinng 
finder  the  laws  of  the  United  States^'^^  and  to  ''  controversus 
to  which  the  United  States  shall  be  a  party J"^     That  this  was 
a  c€ue  arising  under  the  laws  of  the  Union,  was  self-evident; 
and  that  it  was  a  controversy  to  which  the  United  States  is  a 
party,  would  appear  from  an  examination  of  the  record. 
The  suit  is  brought  by  the  District  Attorney  of  the  United 
States,  in  the  name  of  the  Post  Master  General,  not  for  his 
own  benefit,  but  as  the  public  agent  of  the  government,  and 
a  trustee  for  the  United  States.     The  acts  of  public  officers, 
within  the  sphere  of  their  authority,  are  the  acts  of  the  go- 
vernment; and  the  money  to  be  recovered  being  the  proper- 
ty of  the  United  States  when  recovered,  the  United  States 
are  parties  to  the  suit/      There  was  a  distinction  be- 
tween a  formal  party  to  the  suit,  and  a  substantial  party  to 
ttie  controversy.     Hiis  distinction  might  be  illustrated  by 
the  ordinary  principle  applicable  to  assignments  of  choses 
in  action,  where  the  suit  is  brought  by  the  assignee  in  the 
name  of  the  assignor,  but  the  latter  cannot  control  it."''  So, 

a  Dogan  v.  United  States,  3  WJuat.  Rep  172. 
h  tLordRaym.  1459.  S.  C.  2  Str,  745.    iDall.  122.    SBiiut. 
£92.     12  Mass.  Rep-  367.     1  Peters'  C.  C.  Rep,  47. 

c  Osbora  V.  The  Bank  of  the  United  States,  9  Wheat.  Rep.  902; 
d  1  meat.  Rep.  285.    5  fTheat.  Rep.  277. 
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1$27.      ^^9  ^  a^sigaee  i>f  thfi  crown  baa  a  rigl^  to  sue  ia  tho 
V^p-v"^^^  Dame  of  the  ^rowiir'^    There  the  crown  is  no  party  to  tiie 
FbttMa^or  controT^rsy,  though  a  party  tq  the  suit.    Here  the  Poet 
T.  Master  G«Qerai  is  the  nominal  party  on  the  record,  but 

Early,  the  United  States  is  the  real  party  to  the  cpntroFersy.  In 
the  case  of  Brown  v.  Strode^  where  the  suit  was  bvought 
ia  the  name  of  ^^  the  justices  of  the  peace  for  the  county 
of  Stafford,^'  who  were  citizens  of  Virginia,  against  the 
defendant,  a  citizen  of  the  same  State,  to  recover  a  debt 
due  to  a  British  subject,  the  aUen  was  there  considered 
as  the  substantial  party  to  the  suit,  it  being  brought  for  his 
benefit.*  So,  in  England,  uiany  suits  in  which  the  publie 
is  concerned,  are  not  brought  in  the  name  of  the  crown. 
Thus,  at  common  law,  independent  of  any  statutory  provi- 
sion, the  Attorney  General  exhibits,  ia  his  own  name,  an  inr 
formation  ci  debt,  which  is  called  the  king's  action  of  debt ; 
or,  if  a  discovery  is  wapted,  an  English  information  in  the 
Exchequer,  called  the  king's  bill  in  equity.  Here  the  At* 
tomey  General  is  the  nifminal  paj^,  whilst  the  drown  is  the 
substantial  party  for  whose  benefit  the  suit  is  brought'  And 
the  prosecutioDs  under  the  revenue  laws  are  finaquentlj 
brought  by  the  commissioners  of  excise  and  the  customs, 
or  by  their  order,  in  the  name  of  the  Attonney  General ;  or, 
in  minor  cases,  by  the  inferior  officers  of  the  revenue  ;  but 
liie  public  is  always  considered  as  the  substantial  party  to 
the  suit.^ 

For  the  defendants,  i^  was  argued,  that  whatever  might 
be  the  extent  of  the  judicia)  power  as  defined  in  the  consti*> 
tutipo,  the  tribunals  ipferipr  to  the  Supreme  Court,  ap^ 
created  by  Congress,  cpuld  only  pxercise  such  jurisdictioi^ 
as  was  expressly  conferred  ppon  them  by  statute*  BnU  it 
was  insisted,  that  this  wa/i  not  ^^  a  case  arisipg  up^^r  the 
laws  oC  the  United  States,^'  nor  ^^  a  coptroversy  to  which 
the  United  States  are  a  party.''    And,  in  this  view,  it  was 

a  Cr4>.  Jw.  8i. 

h  d  Cranch^  903. 

c  Bunh.  i3A,  262.  &58.  2£S.  Parker^  87.  279.  Hale,  in  Hargr, 
Law  Tracts,  216.  2  Anjitr.  558.  Coop.  Eq-  PL  21,  22.  Mitf.  Ph 
St.    BarttnCs  Eq.  59. 

d  2  Easfs  Ref.  362.    1  CUtty's  Com.  Law,  801.  824. 


OF  THE  UNITGD  STATES.  141 

ianiM,  <!•)  tha  thcte  wu  b#  Itw  of  Congiett  which,  in  tSOT. 
itnM,  required  or  aulhorisei  the  Post  Master  Creoerml  to  s^^^^ 
lake  the  hoad  on  which  (be  sait  was  broogbt  There  was,  ^g^^!^ 
indeed,  no.  express  inhibitioo  of  such  a  bond,  but  the  siii>-  t. 
fMeed  ICQ  plied  aothoiity  to  take  it  was  negstiTed  by  the  eb-  £^4^' 
fiaua  policy  of  the  pest  ofiice  laws.  That  poKcy  was  la 
ttcure  the  collection  el*  the  dueff  to  the  department  by  r^ 
qoifing  prompt  settlements,  enforced  by  ^no  personal  r^ 
fpoQsibility  of  the  Post  Master  Gteneral,  as  provided  in  the 
99tk  sectaMiof  tbeactof  1810.  f t  was noA  ncant  to  rdy 
cpoa  this  pronaiea  as  constituting  a  gpoond  of  defence  fiv 
a  deputy  post  aojister  sued  by  the  Post  Master  Geaeral  for 
cfficial  negbgence,  upon  the  primary  obligation  imposed  on 
lim  by  acceptiag  the  office,  and  notaoeounlingfer  the  pohi* 
he  moneys  received  in  his  official  capacity.  It  was  only 
canteaded,  that  it  excluded  the  idea  of  the  Post  Master  Oe» 
nerai  being  authorized  to  take  a  security  aot  expressly  au« 
thorized  by  the  law,  from  an  agent  appointed  by  him,  re- 
movable by  him,  and  accountable  to  hioiu  This  iaference 
was  supported  by  the  new  provision  inserted  in  the  Sd  aec- 
tioD  of  the  a^nded  post  office  act  of  1$]5,  expressly  aur> 
thorixing  and  requiring  him  to  take  such  a  bond.  Tins  was 
a  legislative  declaration,  negativing  the  right  under  any  pre*- 
existing  statute.  The  question  here  was  not,  whether  tifs 
might  not  be  good  as  a  voluntary  bond  at  common  law. 
Without  stopping  to  inquire  whether  the  United  States  have 
a  system  of  unwritten  law,  to  which  an  offiucial  bond,  not 
authorized  by  any  statute  of  CoogreaB,  can  be  referred  for 
its  validity,  it  was  said  that  the  cases  cited  to  show  that  the 
bond  might  be  sustained  at  common  law,  were  fereigii  to 
the  present  inquiry.  This  was  a  question  of  jurisdiction, 
irtiich  depended  upon  the  other  question,  whether  this  bond| 
(admitting  it  to  be  valid  at  common  law,)  when  made  the 
fbondation  of  an  action,  presented  a  eaae  arising  aader  the 
Hwrs  of  the  United  States.  To  make  it  a  case  arising  nndcff 
Aose  laws,  the  bond  must  not  only  be  valid,  but  must  be 
antfaorized  by  statute  ;  and  the  case  coold  no  asore  be  said 
to  arise  under  the  laws  of  the  United  States,  than  that  of  a 
voluntary  bond  taken  by  the  marshal,  or  the  collector,  from 
their  deputies. 
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1 827.  ^*  ^^^  ^^^^  supposing  the  bond  in  question  was  authorizec 
A«^/^^>/  to  be  taken  by  the  laws  of  the  United  States,  jarisdiction  of 
^n'*^^  a  suit  brought  upon  it  could  only  be  vested  in  the  Circui: 
y.  dourt  by  some  express  legislative  enactment,  Thougk 
^^'^/*  the  case  may  be  included  in  the  constitutional  grant  of  juris- 
diction, some  act  of  Congress  is  necessary  to  enable  th& 
Courts  to  exercise  it.'  So  far  from  Congress  having  cori- 
ferredthisjurisdiction  on  the  Circuit  Courts,  the  Post  Office 
Act,  whilst  it  is  silent  as  to  the  Courts  of  the  Union,  expressV 
confers  it  on  the  State  Courts.  As  to  the  Judiciary  Act  if 
1815,  s*  4.  the  title  of  that  act  shows  the  intention  of  Coiv 
gresa  to  limit  its  operation  to  the  State  Courts  and  to  th» 
District  Courts  of  the  United  States.  If  it  can  be  coi> 
«trued  to  extend  to  the  Circuit  Courts  of  the  Union,  its  ev 
feet  is  merely  to  give  them  jurisdiction  in  the  specified  cases 
where  ^the  debt,  claim,  or  matter  in  dispute,  shall  net 
amount  to  100  dollars.'^  The  words  '^concurrent  with  th^ 
Circuit  Courts,'^  were  not  intended  to  give  jurisdiction  t» 
those  Courts.  Similar  expressions  are  found  in  the  9th  anl 
11th  sections  of  the  Judiciary  Act  of  1789,  butithpd  nev€r 
been  supposed  that  such  was  their  effect.  It  is  possibb 
that  the  act  was  passed,  upon  the  mistaken  supposition  that 
the  jurisdiction  was  already  vested  in  the  Circuit  Court* 
Fbt  this  could  not  make  the  law ;  and  the  Court  would  not 
construe  this  particular  act  contrary  to  its  plain  intent,  how- 
^     ever  erroneous  the  opinion  which  produced  it. 

3.  The  remaining  question  was,  whether  the  United 
States  were  a  party  to  the  suit.  And  even  admitting  that 
the  proceeds  would  accrue  to  their  benefit,  that  the  money 
which  the  bond  was  given  to  secure  was  their  money,  for 
which  assumpsit  could  have  been  maintained  against  the 
principal  obligor  in  their  name ;  still,  as  it  regarded  the  co- 
obligors  or  sureties,  this  was  a  new  contract,  not  depending 
on  any  pre-existing  debt,  liability,  or  obligation  from  them 
to  the  United  States.  Their  obligation  arises  exclusively 
from  the  bond,  which  binds  them  to  the  Post  Master  General 
alone;  no  action. could  be  maintained  against  them  by  the 

a  Bank  of  the  United  States  v.  Deveaux,  7  Cranch,  85.    M*In- 
tire  V.  Wood,  7  Craneh^  503. 
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Jnited  States,  upon  the  bond,  or  in  the  fonn  of  an  express      18^7. 
»r  implied  assumpsit  to  recover  the  monej,  the  payment  of  \^^^sr^^ 
▼hich  the  bond  was  intended  to  secure.    Could,  then,  the  P^  ^**{*' 
Jnited  States  be  considered  as  parties  to  the  suit,  for  the  y. 

>urpo8e  of  giving  the  Court  a  jurisdiction,  which  it  would  Earljr. 
lot  take  if  they  were,  in  fact,  parties  to  the  suit,  or,  (in  the 
▼ords  of  the  Judiciary  Act  of  1789,)  '^piaintifis  or  peti- 
ioners  ?"  The  jurisdiction,  as  derived  from  the  character 
>f  the  parties,  must  depend,  not  on  the  question  who  is  the 
substantial  party  in  interest,  but  who  is  the  formal  party  on 
iie  record.'  Independent  of  the  circumstance  that  the 
Jnited  States  had  no  interest  on  the  face  of  the  bond,  which 
vonld  entitle  them  to  maintain  an  action  on  it,  they  are  in- 
hibited from  being  parties  to  the  suit,  even  as  against  the 
principal  obligor,  by  the  express  provisions  of  the  Post 
Office  Act  of  1810,  s.  29.,  which  directed  that  all  such  suits 
*^  ahall  be  commenced  in  the  name  of  the  Post  Master  Ge- 
neral of  the  United  States.^'  Even  supposing,  therefore, 
that  Congress  has  legislated  upon  the  unfounded  assumption 
that  the  jurisdiction  was  already  vested  in  the  Circuit  Court, 
or  supposing  that  the  case  is  a  casus  omissus^  can  the  judi- 
cial power  correct  the  mistake,  or  supply  the  defect  ?  Even 
in  the  case  of  choses  in  action,  assigned  to  the  United  States 
as  collateral  security  for  debts  due  to  the  government,  the 
defect  of  jurisdiction  was  incontestible,  and  attended  with 
great  practical  inconveniences;  and. yet  Congress  has  re- 
cently refused  to  supply  it,  by  authorizing  suits  upon  such 
securities  to  be  brought  in  the  Courts  of  the  Union.  The 
case  of  Dugan  v.  The  United  States^^  went  upon  the  ground, 
that  in  all  cases  of  contract  with  the  United  States,  they 
bad  a  right  to  enforce  it  by  an  action  in  their  own  names, 
unless  a  different  mode  of  suit  was  prescribed  by  law. 
But  if,  in  that  case,  the  treasurer  of  the  United  States  had 
been  authorized  and  required  to  sue,  in  his  official  name,  on 
all  bills  which  should  be  endorsed  to  him  for  account  of  the 
government,  would  this  Court  have  sustained  jurisdiction 
of  an  action  brought  on  such  bills  by  the  United  States  in 
their  own  name  ? 

a  Osborn  t.  Bank  of  the  United  States,  9  Wheat.  Rep.  8^5-»857. 
6  S  fFheat.  Rep.  172. 
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1897.         ^^«  Chief  Jii0Cke  BfAAiflALL  delivered  the  opinidD  of  the 
y^^s/'^m^'  Cburt,  and  after  statitig  the  ctse,  proceeded  at  foilowg : 
'o^Mif      The  pest  office  department  wad  ettaUished  at  the  eo«i« 
V.         itencemetit  of  the  rOToletion,  under  the  superintetidence  of 
Eiiff.      s  pogf  Master  General,  who  was  authorized  to  apt)oint  bii 
Mareh  inth*  deputies,  and  was  made  responcribie  for  their  cooduct»  Soon 
after  the  adoption  of  the  present  government,  in  September, 
poit  ^  oAct  1789,  Congress  passed  a  temporary  act,  directing  that  a 
lawt.  p^^  Maater  General  should  be  appointed,  and  that  his  pow- 

ers, and  the  regulations  of  his  office,  should  be  the  same  as 
they  last  were,  ^  under  the  resolutions  and  ordinances  of  tht 
last  Congress."  The  power  of  appointing  deputies,  there- 
fot^i  and  the  responsibiKtj  for  their  eondoct,  still  reafiaine^ 
with  the  Post  Master  GeneraL 

This  act  was  continued  unti)  the  first  day  of  Jane,  17d3« 
In  February,  1792,  an  act  was  passed  detailing  the  duties 
and  powers  of  the  Fost  Master  General,  and  feting  the  raies 
of  postage.  It  directs  hia  deputies  to  settle  at  the  end  oi 
every  ftree  months,  and  to  pay  up  the  moneys  in  their  bands  ^ 
on  fs^lure  to  do  whidi,  it  becomes  the  duty  of  the  Post  Mai«' 
ter  Genera)  ^^  to  cause  a  suit  to  be  commenced  agavast  the 
person  or  persons  so  neglecting  at  reftisiog.  And  if  the 
Post  Master  General  shall  not  cause  such  suit  to  be  cooif 
menced  within  three  months  from  the  end  of  every  sadi 
three  months,  the  balances  due  from  eterj  such  delin^ent 
shell  be  charged  to  and  recoverable  from  bim.^'  Thisiact 
was  to  take  effect  on  the  first  of  June,  1 792,  and  to  eentinae 
for  two  years.  In  May,  t794,  a  permanent  act  waapossed^ 
it  retains  the  provision  requiring  the  Post  Master  Geneial  to 
settle  quarterly  with  bis  deputies,  but  omits  that  which 
■lakes  it  his  duty  ta  cause  sails  to  be  instituted  withhi  three 
months  after  fatture* 

In  March^  1 799,  the  suliject  was  agaio  taken  ap,  and 
Congress  passed  an  act,  which  retatna  the  clause  making  it 
the  duty  of  the  depirty  postf  masters  to  settle  tbeir  aceoonta 
quaf teriy,  and  reinstates  that  which  direets  the  Post  Sfatster 
General  to  cause  suits  Uy  be  instituted  against  delioqueats ; 
substituting  six  months  in  the  place  of  three,  after  the  espi« 
ration  of  the  quarter,  under  the  penalty  of  being  himself 
chargeable  with  the  arrears  due  from  such  delinquent  This 
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act  declares,  that  all  cause?  of  action  arising  under  it  noaj      1 327. 
be  sued  before  the  judicial  Courts  of  the  several  States,  and  \^^^\/^^ 
of  the  several  territories  of  the  United  States.  ^GenSnH*'^ 

In  April,  1810,  Congress  passed  an  act  for  regulating  the  t. 

post  office  establishment,  which  enacts,  among  other  things.      Early, 
that  all  suits  thereafter  to  be  brought  for  the  recovery  of   Eg^ct  of  i ha 
debts  or  balances  due  to  the  general  post  office,  should  be  J^J[^  ^*in^*on- 
instituted  in  the  name  of  '^  the  Post  Master  General  of  the  mxion  with 
United  States.'^     This  act  also  authorizes  all  causes  of  ac-  Act  of  uUf 
tion  arising  under  it  to  be  sued  in  the  Courts  of  the  States  '•  4«  "Po»  ^^o 

®  ^  question  of  ju- 

and  territories.  risdiction. 

In  March,  1815,  Congress  passed  <'an  act  to  vest  more 
effectually  in  the  State  Courts,  and  in  the  District  Courts  of 
the  United  States,  jurisdiction  in  the  cases  therein  men* 
tioned/^ 

This  act  enables  the  State  Courts  to  take  cognizance  of 
all  suits  arising  under  any  law  for  the  collection  of  any  di- 
rect tax  or  internal  duties  of  the  United  States.  The  4th 
section  contains  this  clause :  ^'  And  be  it  further  enacted, 
that  the  District  Court  of  the  United  States  shall  have  c<^- 
nizance,  concurrent  with  the  Courts  and  magistrates  of  the 
several  States,  and  the  Circuit  Courts  of  the  United  States, 
of  all  suits  at  common  law  where  the  United  States,  or  any 
officer  thereof,  under  the  authority  of  any  act  of  Congress, 
shall  sue,  although  the  debt,  claim,  or  other  matter  in  dis- 
pute, shall  not  amount  to  one  hundred  dollars.'^  On  these 
several  acts  the  question  of  jurisdiction  depends. 

The  suit  is  brought  for  money  due  to  the  United  States ; 
and,  at  anytime  previous  to  the  act  of  1810,  the  suit  for  the 
money,  had  no  bond  been  taken,  might  have  been  brought  in 
flie  name  of  the  United  States.  It  is  not  certain  that,  inde- 
pendent of  the  bond,  it  could  have  been  instituted  in  the 
name  of  any  other  party.  The  Courts  of  the  United  States, 
had,  of  course,  jurisdiction.  The  laws  make  it  the  duty  of 
the  Post  Master  General  to  ^  cause  suits  to  be  instituted,^' 
not  to  bring  them  ;  and  it  was  not  until  March,  1 799,  that 
Congress  authorized  these  suits  to  be  instituted  in  the  State 
Courts.  It  is  obvious,  that  the  right  to  institute  them  in 
those  Courts,  anterior  to  the  passage  of  that  act,  was  doubt* 
ed;  at  any  rate,  was  not  exercised;  for  it  could  not  have 

Vol.  XII.  10 
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1837.      ^^n  deemed  necessary  to  give  expressly  tbe  power  to  sue 

\^^\<^^  in  those  Courts,  had  the  power  been  admitted  to  exist,  and 

Fwt  Maaer  j^^^^  commonly  exercised.     We  must  suppose,  then,  that 

v.         these  suits  were  usually  instituted  in  tbe  Courts  of  the  Uni- 

E^*rJy*  ted  States  ;  and  no  doubt  could  be  entertained  on  tbe  ques- 
tion of  jurisdiction,  if  they  were  brought,  as  they  certainly 
might  have  been,  in  the  name  of  tbe  United  States. 

The  act  of  1810  directed,  that  ail  suits  for  debts,  or  ba- 
lances due  to  the  general  post  office,  should  be  brought  in 
the  name  of  the  Post  Master  General.  The  manner  in 
which  this  change  in  the  style  of  the  suit  might  a£fect  juris- 
diction, was  not  noticed,  and  no  provision  was  made  for  this 
new  state  of  things.  These  debts  and  balances  which  were 
due  to  the  general  post  office,  were  not  due  to  the  officer 
personally,  but  to  the  office,  and  were  to  be  sued  for,  and 
collected  for  the  United  States.  The  money  belonged  to 
th,e  nation,  not  to  the  individual  by  whose  agency  it  was  to 
be  brought  into  tbe  treasury.  The  whole  course  of  opinion, 
and  of  legislation,  on  this  subject,  is,  that,  altbougb  for  con- 
venience, and  to  save  expense  to  the  debtors,  recourse  may 
be  had  to  the  State  Courts  for  tbe  recovery  of  small  sums^ 
yet  a  right  to  resort  to  the  Courts  of  the  Union  in  suits  for 
money  due  to  the  United  States,  was  never  intended  to  be 
relinquished.  If  the  efiect  of  any  provision  in  a  statute  be 
to  abolish  this  jurisdiction,  it  must  be  an  effi^t  which  was 
neither  intended  nor  foreseen.  That  construction  which 
will  produce  a  consequence  so  directly  opposite  to  the  whole 
spirit  of  our  legislation,  ought  to  be  avoided,  if  it  can  be 
avoided  without  a  total  disregard  of  those  rules  by  which 
Courts  of  justice  must  be  governed. 

If  tbe  question  had  rested  solely  on  the  act  of  I&IO,  it  is 
probable  that  the  aid  of  the  legislature  migbl  have  been 
thought  indispensable  to  the  jurisdiction  of  the  federal 
Courts,  over  suits  brought  for  the  recovery  of  deMs  and 
balances  due  to  the  general  post  office.  But  it  does  not  rest 
solely  on  that  act.  The  act  of  1 8 1 5  contains  a  clause  which 
does,  we  think,  confer  this  jurisdiction.  It  cannot  be  doubt- 
ed  that  this  clause  vests  jurisdiction  eiqpressly  in  the  District 
Courts,  in  all  suits  at  common  law  where  any  officer  of  the 
United  States  sues  under  the  authority  of  any  act  of  Con- 
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gress.    The  Post  Matter  General  is  an  officer  of  the  Udi-      1837. 
ted  States,  who  sues  under  the  anthority  of  the  act  of  1 8 10,  v^i^/-^»/ 
which  makes  it  his  duty  to  soe  for  debts  and  balances  due  ^^^^*!^ 
to  the  office  he  superintends,  and  obhges  him  to  sue  in  his         w. 
own  name.  Eiflj. 

It  has  been  contended,  that  this  clause,  if  it  gives  jurisdio-  The  jurisdic- 
tion, gives  it  onlj  where  the  demand  is  under  one  hundred  edtotvmticu 
dollari.     We  do  not  think  the  words  will  sustain  this  criti.  J»»'"  ^^  ^^^• 

lirs. 

cism. 

The  right  to  take  cognizance  of  suits  brought  bj  anj  offi- 
cer of  the  United  States,  under  authority  of  anj  act  of 
Congress,  is  first  given  in'  general  words,  comprehending 
sums  to  any  amount.  The  limitation  which  follows  i\  not  a 
proviso  that  the  sum  shall  not  exceed  the  sum  of  one  hun- 
dred dollars ;  it  is  no  restriction  on  the  previous  grant,  hut 
an  enlargement  of  it,  if  an  enlargement  should  be  thought 
necessary.  This  act  might  be  construed,  in  connexion  with 
ttie  Judiciary  Act  of  1789,  and  a  general  clause  giving  juris- 
diction might  be  limited  as  to  amount  to  the  sum  inentioned 
in  the  9th  section  of  that  act.  The  subsequent  words, 
therefore,  of  the  section  we  are  considerir^,  were  introduced 
for  the  purpose  of  obviating  this  construction,  and  removing 
the  doubt,  which  might  otherwise  exist,  of  the  right  to  take 
cognizance  of  sums  less  than  one  hundred  dollars.  After 
giving  the  jurisdiction  generally,  the  words  are,  '^  although 
the  debt,  claim,  or  other  matter  in  dispute,  shall  not  amount 
to  one  hundred  dollars.'^  These  words  do  not  confine  the 
jurisdiction  previously  given  to  one  hundred  dollars,  but 
prevents  it  from  stopping  at  that  sum. 

The  jurisdiction  of  the  District  Courts,  then,  over  suits 
brought  by  the  Post  Master  General  for  debts  and  balances 
due  the  general  post  office,  is  unquestionable.  Has  the 
Circuit  Court  jurisdiction  ? 

The  language  of  the  act  is,  that  the  District  Court  shall 
have  cognizance  concurrent  with  the  Courts  and  magistrates 
of  the  several  States,  and  the  Circuit  Courts  of  the  United 
States,  of  all  suits,^^  &c.  What  is  the  meaning  and  purport 
of  the  words  "  concurrent  with"  the  Circuit  Courts  of  the  * 

United  States  ?    Are  they  entirely  senseless  ?    Are  they  to 
be  excluded  from  the  claute  in  which  the  legislature  has  in- 
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1827.      serted  them,  or  are  they  to  be  taken  into  view,  and  allowed 
v^^-v^^  the  effect  of  which  thej  are  capable  ? 
Pott  Master      fhe  words  are  certainly  not  senseless.     They  have  a 
y.         plain  and  obvious  meaning.     And  it  is,  we  think,  a  rule, 
Earijr.      that  words  which  have  a  meaning,  are  not  to  be  entirely  dis- 
r^arded  in  construing  a  statute*     We  cannot  understand 
this  clause  as  if  these  words  were  excluded  from  it.     They, 
perhaps,  manifest  the  opinion  of  the  legislature,  that  the 
jurisdiction  was  in  the  Circuit  Courts ;  but  ought,  we  think, 
to  be  construed  to  give  it,  if  it  did  not  previously  exist. 
Any  other  construction  would  destroy  the  effect  of  those 
words.     The  District  Court  cannot  take  cognizance  con- 
current with  the  Circuit  Courts,  unless  the  Circuit  Courts 
can  take  cognizance  of  the  same  suits.     For  one  body  to 
do  a  thing  concurrently  with  another,  is  to  act  in  conjunc- 
tion with  that  other;  it  is  equivalent  to  saying,  the  one  may 
act  together  vnth  the  other.     The  phrase  may  imply,  that 
power  was  previously  given  to  that  other ;  but  if,  in  fact,  it 
had  not  been  given,  the  words  are  capable  of  imparting  it. 
If  they  are  susceptible  of  this  construction,  they  ought  to 
receive  it,  because  they  will  otherwise  be  totally  inopera- 
tive, or  will  contradict  the  other  parts  of  the  sentence, 
which  show  plainly  the  intention,  that  the  District  Court 
shall  have  cognizance  of  the  subject,  and  shall  take  it  to  the 
same  extent  with  the  Circuit  Courts. 
Operation  of     It  has  been  said,  and  perhaps  truly,  that  this  section  was 
enactment^    ^^^  framed  with  the  intention  of  vesting  jurisdiction  in  the 
feVt'°5- *i'de-  ^*^^"»*^  Courts.     The  title  of  the  act,  and  the  language  of 
ciaratory  act,  the  sentence,  are  supposed  to  concur  in  sustaining  this  pro- 
ture,  though  ~  position.  The  title  speaks  only  of  State  and  District  Courts. 
iiioptraiive  on  But  it  is  well  settled,  that  the  title  cannot  restrain  the  enact- 

uie  past.  .IT. 

ing  clause.  It  is  true  that  the  language  of  the  section  indi- 
cates the  opinion,  that  jurisdiction  existed  in  the  Circuit 
Courts,  rather  than  an  intention  to  give  it ;  and  a  mistaken 
opinion  of  the  legislature  concerning  the  law,  does  not  make 
law. 

But  if  this  mistake  is  manifested  in  words  competent  to 
make  the  law  in  future,  we  know  of  no  principle  which  can 
deny  them  this  effect.  The  legislature  may  pass  a  decla- 
ratory act,  which,  though  inoperauve  on  the  past,  may  act 


OF  THE  UNITED  STATES.  149 

in  future.    This  law  expresses  the  sense  of  the  legislature      1337, 
on  the  existing  law,  as  plainly  as  a  declaratory  act,  and  ex-  ^^^^r^^ 
presses  it  in  terms  capable  of  conferring  the  jurisdiction.  ^^  Matter 
We  think,  therefore,  that  in  a  case  plainly  within  the  jndi-         y, 
cial  power  of  the  federal  Courts,  as  prescribed  in  the  con-      E^ly* 
stitution,  and  plainly  within  the  general  policy  of  the  legis- 
lature, the  word-i  ou^t  to  receive  this  construction. 

So  far  as  the  suits  brought  by  the  Post  Master  General 
were  referred  to  in  argument,  in  the  case  of  The  Batik  of 
the  United  States  v.  Osborn,  this  construction  was  assumed  as 
unquestionable.  As  the  act  was  referred  to  for  the  sole  par- 
pose  of  illustrating  the  argument  on  the  point  then  under 
consideration,  it  was  not  examined  with  the  attention  which 
has  since  been  bestowed  upon  it ;  but  the  opinion  then  ex- 
pressed, that  the  section  we  have  been  considering  con- 
ferred jurisdiction  on  the  Courts  of  the  United  States  over 
suits  brought  by  the  Post  Master  General,  was  correct. 

Had  this  suit  been  brought  to  recover  the  balance  due 
from  the  deputy  post  master,  on  his  original  liability  to  pay 
the  money  in  his  hands,  no  doubt  would  have  been  felt 
respecting  the  jurisdiction  of  the  Court.  The  act  of  1810 
gives  the  Post  Master  General  a  right  to  sue  for  such  ba- 
lances, and  the  act  of  1815  enables  him  to  sue  in  the  Cir- 
cuit or  District  Courts  of  the  United  States.  But  it  is  con- 
tended that  he  has  no  right  to  secure  such  balances  bj 
bond ;  and,  consequently,  the  bond  being  unauthorized,  the 
act  of  Congress  cannot  be  construed  to  authorize  a  suit 
upon  it. 

Were  it  even  true  that  an  official  bond  cannot  be  taken 
in  a  case  where  it  is  not  expressly  directed  by  law,  we  do 
not  think  that  a  bond  taken  to  secure  the  payment  of  a  sum 
of  money  is  void,  because  it  is  also  an  official  bond.  Even 
supposing  this  bond  to  be  void,  so  far  as  it  is  intended  to 
stipulate  for  the  performance  of  official  duties,  it  is  not  ne- 
cessarily void,  so  far  as  it  stipulates  for  the  payment  of  mo- 
ney of  the  United  States,  which  might  come  to  the  hands  of 
the  deputy  post  master.  That  part  of  the  condition  which 
shows  the  bond  was  taken  to  secure  the  payment  of  money 
which  should  be  received  for  the  United  States,  is  not  vi- 
tiated by  that  part  of  it  which  shows  that  it  was  also  taken 


160  CASES  IN  THE  SUPREME  COURT 

1827.      ^^  secure  tlie  general  official  conduct  of  the  deputy.    Now. 
v^p-v^^  a  part  of  the  condition  is  expressly*  ^^  that  if  he  shall  paj 
g1^^^  ail  monep  that  shall  come  to  his  l^ands,  for  the  postages  of 
V.  whatsoever  is  hy  law  chai^eable  with  postage,^^  then  the 

^■^iT*      obligation  is  to  be  void.     The  obligation  itself,  on  which 
the  suit  is  brought,  was  intended  to  secure  the  payment  of 
money  collected  for  the  United  States,  as  well  as  the  official 
conduct  of  the  deputy;  and  as  no  law  prohibited  such  an 
official  bond,  we  cannot  think,  although  it  might  not  in  itself 
be  Tahd,  that  it  would  destroy  an  obligation  taken  for  a  le- 
gitimate purpose.     As  the  breach  assigned  is  altogether  in 
the  non-payment  of  the  money  collected,  we  do  not  think 
fliat,  if  a  bond  would  be  good,  taken  for  this  single  object, 
it  is  made  bad  by  being  extended  also  to  the  official  conduct 
of  the  obligor. 
The  Pmi  Mm-     fhe  inquiry  then  is,  whether,  under  a  fair  construction  of 
may        take  the  acts  of  Congress,  the  Post  Master  General  may  take 
cure  'tbe^pay-  bonds  to  secure  the  payment  of  money  due,  or  which  may 
ment  of  me-  become  due,  to  the  general  post  office. 

neys    due    to  , 

the  general  All  the  acts  relative  to  the  post  office,  make  it  the  duty  of 
post  o  ce.  ^^  p^g^  Master  General  to  superintend  the  department,  to 
regulate  the  conduct  and  duties  of  his  deputies,  and  to  col- 
lect the  moneys  received  by  them  for  the  general  post  office. 
May  not  these  powers  extend  to  taking  bonds  to  the  officer 
who  is  to  perform  them  ?  May  not  these  bonds  be  consider- 
ed as  means  proper  to  be  used  in  the  collection  of  debts, 
and  in  securing  them  ? 

If  this  interpretation  of  the  words  should  be  too  free  for 
a  judicial  tribunal,  yet  if  the  l^islature  has  made  it,  if  Con- 
gress has  explained  its  own  meaning  too  unequivocally  to 
be  mistaken,  their  Courts  may  be  justified  in  adopting  that 
meaning. 

The  22d  section  of  the  act  of  1 799,  after  directing  the 
Post  Master  General  to  sue  for  all  balances  due  from  his 
deputies,  within  six  months  after  the  expiration  of  the  three 
months  within  which  they  oogiit  to  have  been  paid,  enacts, 
^^  that  all  suits,  which  shall  be  hereafter  commenced  for  the 
recovery  of  debts  or  balances  due  to  the  general  post  office, 
whether  they  appear  by  band  or  obligations  made  in  the 
name  of  the  existing  or  any  preceding  Post  Master  General, 
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•r  otherwise,  shall  he  instituted  in  the  name  of  &e  Post      ]  9^7, 
Master  General  of  the  United  States.'^  v^^v^^ 

These  words  follow  immediately  the  clause  which  makes  '*^^**{*' 
it  the  duty  of  the  Post  Master  General  to  sue  for  the  money         y. 
due  from  his  deputies,  and  are  obviously  applied  to  the  mo-      Early. 
neys  in  their  hands.     They  show  the  sense  of  the  legislaturOi 
that  this  money  may  be  a  '*  debt''  or  a  ^^  balance,''  may  ^^  ap« 
pear  by  bond  or  obligation,"  or  otherwise ;  and  are,  we  think, 
a  legislative  exposition  of  the  words,  describing  the  power 
and  duty  of  the  Post  Master  General  in  the  superintendence 
of  his  department,  and  the  means  he  may  employ  for  col- 
lecting the  money  due  from  bis  deputies. 

The  31st  section  of  the  same  act,  repeals  the  previoiu 
laws  for  establishing  the  post  office  department,  after  the  lit 
day  of  the  ensuing  May ;  and  adds  a  proviso  to  the  re- 
pealing clause,  that  as  to  ^^  all  bonds,  contracts,  debts,  de- 
mands, rights,  penalties,  or  punishments,  which  have  been 
made,  have  arisen,  or  have  been  incurred,"  &c.  ^^  the  said 
acts  shall  have  the  same  effect,  as  if  this  act  had  not  been 
made." 

It  is  said  by  the  counsel  for  the  defendants,  that  these 
words  do  not  give  efficacy  to  the  bonds  to  which  they  refer, 
but  leave  them  as  they  were  anterior  to  the  repealii^  act. 
This  is  true.  But  they  explain  the  sense  of  the  legislature, 
respecting  the  powers  of  the  Post  Master  General,  and  the 
manner  in  which  he  mi^t  execute  those  powers. 

An  additional  proviso  extends  even  to  official  bonds.  Ailer 
continuing  the  Post  Master  General  and  all  his  deputies  in 
office,  it  adds,  ^'  and  also  the  bonds  which  they  or  either  of 
them  have  or  may  give  for  the  faithful  execution  of  their 
several  duties,  shall  continue  to  have  the  same  force  and  ef- 
fect, to  all  intents  and  purposes,  after  the  1st  day  of  May 
next,  as  though  this  act  had  not  been  made." 

This  proviso,  also,  is  no  more  than  a  recognition  of  the 
validity  of  those  bonds ;  but  it  is  a  recognition  of  it,  and 
goes  the  full  extent  of  showing  the  legislative  opinion  that 
they  might  be  taken.  The  act  of  1 810  repeals  former  acts, 
and  contains  the  same  provisions  on  this  subject  with  the 
act  of  1799. 

The  Court  has  felt  the  pressure  of  this  part  of  the  case. 
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1827*      There  is  always  difficulty  in  extending  the  operation  of 
^^"V^^  words  beyond  their  plain  import;  but  the  cardinal  rule  of 

GeM^r'^  construction  is,  that  where  any  doubt  exists,  the  intent  of 
T.         the  l^islature,  if  it  can  be  plainly  perceived,  ought  to  be 

Earlj.  pursued.  It  is  also  a  rule,  that  the  whole  law  is  to  be  taken 
together,  and  one  part  expounded  b^  any  other,  which  may 
indicate  the  meaning  annexed  by  the  legislature  itself  to  am- 
biguous phrases*  The  words  describing  the  power  and  du- 
ty of  the  Post  Master  General,  may  be  expounded  by  other 
parts  of  the  act  showing  the  legislative  opinion  as  to  their 
extent ;  and  if  this  be  true,  the  sections  which  have  been 
cited  cannot  be  misunderstood.  They  show  plainly  that 
flie  legislature  supposed  it  had  given  the  Post  Master  Ge- 
neral authority  to  take  these  bonds. 

A  case  cannot  exist,  in  which  effect  may  be  given  to  the 
l^slative  intent  more  safely  than  in  this.  The  bonds  are 
taken  in  a  case  where  ao  doubt  can  exist  respecting  the  right 
and  propriety  of  giving  authority  to  take  them ;  they  are 
for  money  due  to  the  United  States ;  and  the  opinion  of  the 
I^slature  that  authority  was  given,  is  expressed  in  as  plain 
words  as  can  be  used.  The  acts  of  Congress  sustain  the 
opinion,  that  they  have  been  taken  with  the  knowledge  and 
approbation  of  the  legislature,  from  the  first  establishment 
of  the  offices  ;  and  provision  is  made  by  law  for  their  being 
put  in  suit.  The  Courts  of  the  United  States  have,  until 
very  lately,  uniformly  given  judgments  on  them. 

Under  these  circumstances,  we  think  ourselves  justi6ed  in 
continuing  to  sustain  them,  and  to  certify,  in  this  case,  that 
the  Circuit  Court  has  jurisdiction  of  the  cause* 
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[Devise.] 
Jackson,  ex  dtm.  St.  John,  against  Chew. 


l£l*  being  seised  of  lands  in  the  State  of  New- York,  deyised  the  samei 
by  his  last  will  and  testament,  to  his  son  Joseph,  in  fee,  and  other 
lands  to  his  son  Medcef,  in  fee,  and  added :  '*  It  is  my  will,  and  I  do 
order  and  appoint,  that  if  either  of  my  said  sons  should  depart  thU 
i{fe  wUhotU  lawful  isme^  his  share  or  part  shall  go  to  the  survwor  ; 
and  in  case  of  both  their  deaths,  without  lawful  issue,  then  I  give 
all  the  property  to  my  brother  John  E«,  and  my  sister  Hannah  J., 
and  their  heirs.*'  Joseph,  one  of  the  sons,  died  without  lawful  is. 
Me,  in  181t,  leaving  his  brother  Medcef  surviving,  who  afterwards 
died  without  issue :  HM^  that  Joseph  took  an  estate  in  fee,  defea- 
sible in  the  event  of  his  dying  without  issue  in  the  lifetime  of  his 
brother ;  that  the  limitation  over  was  good  as  an  executory  devise ; 
and  on  the  death  of  Joseph,  vested  in  his  surviving  brother  Med- 
cef. 

This  Court  adopts  the  local  law  of  real  property,  as  ascertained  by 
the  decisions  of  the  State  Courts,  whether  those  decisions  are 
grounded  on  the  construction  of  the  statutes  of  the  State,  or  form 
a  part  of  the  unwritten  law  of  the  State. 

The  Court,  therefore,  considered  it  unnecessary  to  examine  the  ques- 
tion arising  upon  the  above  devise,  as  a  question  of  general  law ; 
or  to  review,  and  attempt  to  reconcile  the  cases  in  the  English 
Courts  upon  smailar  clauses  in  wills,  the  construction  of  this  clause 
having  been  long  settled  by  a  uniform  series  of  adjudications  in 
New-York^  and  having  become  a  fixed  rule  of  property  in  that 
State. 

ERROR  to  the  Circuit  Court  for  the  Southern  District 
of  New- York. 

The  question  presented  by  the  special  verdict  in  tliis  case, 
arose  upon  the  will  of  Medcef  Eden,  the  elder,  bearing  date 
the  29Ui  day  of  August,  1798,  by  which  will  the  testator 
devised  to  his  son  Joseph,  certain  portions  of  his  real  and 
personal  property,  among  which  were  the  premises  in  ques- 
tion in  this  cause,  ^'  to  have  and  to  hold  the  same  to  him,  his 
heirs,  executors,  and  administrators,  for  ever."  In  like  man- 
ner he  devised  to  his  son  Medcef,  his  heirs  and  assigns,  cer- 
tain other  portions  of  his  property ;  and,  after  making  some 
other  provisions,  added  the  following  clause :     •'  Item.  It  i« 
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my  will,  and  I  do  order  and  appoint,  that  if  either  of  mj 
said  sons  should  depart  this  hfe  without  lawful  issue,  his 
share  or  part  shall  go  to  the  survivor.  And  in  case  of  both 
their  deaths,  without  lawful  issue,  then  1  give  all  the  pro- 
perty aforesaid  to  my  brother,  John  Eden,  of  Loftus,  in 
Cleveland,  in  Yorkshire,  and  my  sister,  Hannah  Johnson,  of 
Whitby,  in  Yorkshire,  and  their  heirs."  And  the  question 
was,  what  estate  Joseph  Eden  (under  whom  the  lessor  of 
the  plaintiff  claimed)  took  in  the  premises  in  question.  The 
testatordied  soon  after  making  his  will,  leaving  his  two  sons, 
Joseph  and  Medcef,  living.  Joseph  died  in  August,  1812, 
without  issue,  leaving  his  brother  Medcef  alive.  The  les- 
sor of  the  plaintiff  claimed  title  derived  from  Joseph  Eden, 
under  the  sale  of  the  premises  in  question,  by  virtue  of  a 
judgment  and  execution  against  him,  and  sundry  convey- 
ances thereafter  made  of  such  title  as  set  out  in  the  special 
verdict.  The  defendant  claimed  under  a  title  derived  from 
Medcef  Eden,  under  the  above  mentioned  clause  in  his  fa- 
ther's will,  he  having  survived  his  brother.  If  Joseph 
Eden  took  an  estate  tail,  it  was,  by  operation  of  the  sta- 
tute of  the  State  of  New-York  abolishing  entails,  con- 
verted into  a  fee  simple  absolute,  and  ihe  subsequent  limi- 
tation became  inoperative.  That  statute  (passed  the  23d 
of  February,  1786)  declares,  "  That  in  all  cases  where  any 
person  would,  if  this  act  had  not  been  passed,  at  any  time 
hereafter  become  seised  in  fee  tail  of  any  lands,  by  virtue 
of  any  devise  before  made,  or  hereafter  to  be  made,  such 
person,  instead  of  becoming  seised  thereof  in  fiee  tail,  shall 
be  deemed  and  adjudged  to  become  seised  thereof  in  fee 
simple  absolute.^'  So  that  if  Joseph  would  have  taken  an 
estate  tail  under  the  will,  if  the  act  of  1786  had  not  been 
passed,  by  operation  of  the  statute  he  became  seised  of  an 
estate  in  fee  simple  absolute,  which  was  liable  to  be  sold  on 
the  judgment  against  him,  and  the  title  under  which  the  les- 
sor claimed  would  be  complete.  But  if  Joseph  took  an 
estate  in  fee,  defeasible  in  the  event  of  his  dying  without 
issue,  in  the  lifetime  of  his  brother,  (which  event  happened,) 
then  Joseph's  interest  in  the  land  became  extinct  on  his 
death,  and  the  limitation  over  to  his  brother  Medcef  was 
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good  as  an  eiecutoiy  devise,  and  the  defendant  would  con* 
sequently  be  entitled  to  judgment. 

A  judgment  was  entered  upon  the  special  verdict  in  the 
Court  below,  for  the  defendant,  pro  forma^  by  consent  of 
parties,  for  the  purpose  of  bringing  the  cause  before  this 
Court. 


The  cause  was  argued  by  the  Attorney  General^  and  Mr. 
Z).  B.  Ogden^  for  the  plaintiff,  and  by  Mr.  Webster^  and  Mr. 
Whtaton^  for  the  defendant. 

On  the  part  of  the  plaintiff,  it  was  insisted,  that  Joseph 
Eden  took  an  estate  tail  under  the  devise  to  him,  which,  by 
the  operation  of  the  statute  of  1786,  was  converted  into  a 
fee  simple  absolute.  The  general  rule  that  the  words  d^ng 
withoiU  issue  import  an  inde6nite  failure  of  issue,  was  relied 
on  to  support  this  construction  of  the  will.*  And,  although 
it  was  admitted  that  there  were  circumstances  which  would 
limit  those  words  to  a  definite  failure  of  issue,  yet  it  was  de* 
Died  that  there  were  any  qualifying  expressions  in  this  de- 
vise which  would  have  that  effect.  There  were  certainly 
none  such,  unless  the  words,  ''  bis  share  or  part  shall  go  to 
the  »urriTor,"  could  be  considered  as  having  that  effect. 
The  earliest  case,  which  would  probably  be  relied  upon  to 
show  that  these  expressions  limited  the  failure  of  issue  to 
issue  living  at  the  death  of  Joseph  Eden^  was  that  of  Pells  v. 
Brown^^  where  the  testator  devised  to  '^  Thomas,  his  son, 
and  his  heirs,  for  ever,  paying  to  his  brother  Richard  20 
pounds  at  the  age  of  21  years  ;  and  if  Thomas  died  without 
issue,  living  William^  his  brother,  that  then  William,  his 
brother,  should  have  those  lands  to  him,  his  heirs  and  as- 
signs, for  ever,  paying  the  said  sum  as  Thomas  should  have 
paid.''  Thomas  having  died  without  issue,  and  William 
having  survived  him,  it  was  determined  that  this  was  a  con- 
tingent fee  to  William  by  way  of  executory  devise.  Now, 
to  test  the  authority  of  this  case  as  to  the  effect  of  the  word 


Jmu  25M. 


a  The  counsel  here  referred  to  all  the  cases  cited,  and  commented 
OD  by  Mr.  Chancellor  Kent,  in  Anderson  v.  Jackson,  IR  Johnn.  Rep. 
405—424. 

h  Cro.  Jac,  590. 
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1827,  survivor^  it  was  only  necessary  to  refer  to  King  v.  Rum" 
hall^*  decided  three  years  before,  in  which  a  devise  to  three 
daughters,  and  if  they  all  died  roithout  u^ue,  then  over,  was 
held  to  create  an  estate  tail ;  and  to  the  case  of  Chadock  v. 
Crowly,^  determined  four  years  subsequent  to  Pells  v. 
BroTonj  where  the  same  Court  held,  that  the  word  survivor 
had  no  such  effect  as  is  here  attributed  to  it.  In  that  case 
the  testator  devised  all  his  lands  in  Bradmere  to  Thomas, 
his  son,  and  his  heirs,  for  ever,  and  his  lands  in  Eastleak,  to 
Francis,  his  son,  and  his  heirs,  for  ever,  and  then  added : 
"  Item.  I  will  that  the  survivor  of  them  shall  be  heir  to 
the  other,  if  either  of  them  die  without  issue."  This  was 
held  to  be  an  estate  tail  in  Thomas.  As  to  the  more  mo- 
dern cases  of  Porter  v.  Bradley,^  and  Roe  v.  Jeffray^*  which 
would  be  relied  upon  to  show  that  the  term  survivor  had 
this  effect,  the  remarks  of  Mr.  Justice  Story,  in  Lillibridgc 
V.  Adie^'  might  be  applied  to  these  cases,  and  would,  at  the 
same  time,  illustrate  the  general  question.  "  In  respect  to 
terms  of  years,  and  other  persona/  estates^  Courts  have  very 
much  inclined  to  lay  hold  of  any  words  to  tie  up  the  gene- 
rality of  the  expression,  dying  without  isstu^  and  to  confine 
it  to  dying  without  issue  living  at  the  time  of  the  person^ s  de- 
cease. But,  in  respect  to  freeholds^  the  rule  has  been  ri- 
gidly enforced,  and  rarely  broken  in  upon,  unless  there 
were  strong  circumstances  to  repel  it/  The  cases  of  Por- 
ter V.  Bradley^  and  Roe  v.  Jeffray^  have  gone  a  great  way, 
but  they  turn  on  distinctions,  which,  though  nice,  clearly 
recognise  the  general  rule."  In  a  recent  English  case,  the 
word  survivors  was  relied  upon  to  raise  an  inference  of  re- 
strictive intention  ;  but  Sir  W.  Grant  held,  that  the  word 
had  the  same  sense  as  the  word  others,  ''  as  (says  he)  has 

a  Cro.  Jac.  448.     S.  P.  Webb  v.  Heanig,  lb.  415. 

b  Cro,  Jac.  695. 

c  3  Term  Rep.  143. 

d  7  Term  Rep,  585. 

e  1  MasorCs  Rep,  £36. 

/  Feame's  Ex.  Dev.  357—361.  Butler's  ed.  471—476.  Cooke 
V.  De  Vaiides,  9  Ves,  197.  Dansey  v.  Griffith,  4  Maule  fy  Selw. 
6t. 
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been  frequently  decided^''  So,  in  Massey  v.  Hudsan^^  in 
a  case  of  personal  property,  the  presumption  that  a  bequest 
over  to  the  survivor  of  two  persons,  after  the  death  of  one 
without  issue,  was  meant  as  a  personal  benefit  to  the  survi- 
Tor,  was  held  to  be  repelled  by  the  addition  of  the  words 
executors^  administrators^  or  assigns.  Roe  v.  Scott  {r 
Smart^*"  presented  precisely  the  same  case  with  that  before 
the  Court ;  and  jeX  it  was  there  held,  that  the  indefiniteness 
was  not  restricted  by  force  of  the  word  survivor.  In  the 
present  case  it  could  not  be  considered  as  having  that  effect, 
because  the  testator,  in  using  the  term  survivor,  did  not  in- 
tend the  individual  brother  surviving,  but  the  surviving 
branch;  consequently,  if  Medcef  had  died,  having  issue,  in 
the  life  time  of  Joseph,  and  Joseph  bad  afterwards  died 
without  issue,  the  issue  of  Medcef  would  have  taken  Jo- 
seph's share  ;  and  so,  also,  in  case  of  any  more  remote 
failure. 

As  to  the  local  decisions  in  the  State  Courts  of  New- 
York,  giving  a  construction  to  this  and  other  similar  clauMS 
in  wills,  it  was  said  that  the  present  question  did  not  turn 
upon  the  interpretation  which  the  local  tribunals  had  given 
to  the  statute  of  1786,  or  upon  any  other  law  peculiar  to 
the  State ;  but  that  the  sole  question  was,  whether  Joseph 
Eden  took  an  estate  tail,  which  was  a  question  of  general 
law ;  and  if  he  did,  it  was  incontestible  that  the  statute  con- 
verted his  estate  into  a  fee  simple,  and,  consequently,  the 
plaintiff  was  entitled  to  recover.  The  decisions  of  the 
State  Courts  would  receive  no  more  respect  in  the  present 
case,  than  in  any  other  question  of  common  law  which 
mi^t  come  before  this  Court  *,  and  to  show  that  the  State 
decisions  had  proceeded  upon  mistaken  grounds,  the  argu- 
ments and  authorities  urged  by  Mr.  Chancellor  Kent,  in 
Anderson  v.  Jackson^^  were  relied  upon,  and  enforced  with 
a  great  variety  of  illustrations. 


1827. 


a  Barlow  v.  Salter,  17  Ves.  479. 
b  iMeriv.  135. 

c  iFeame'sEx.  Dev.  (4th  ed.)  203. 
d  16  JoAiw./fej).  897.  421. 
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1827.  ^^  ^^  P^^  ^^  ^^  defendant,  it  was  admitted  that 

^jp""/^^^  a  devise  to  take  effect  after  a  preceding  estate  in  fee 
Jackson  gimpie,  apon  an  indefinite  failure  of  issue,  or  (which  is 
Chew,  the  same  thing)  where  there  are  no  expressions  restrict- 
ing that  failure  to  a  hfe  in  being,  and  the  usual  allow- 
ance for  minority  and  gestation,  cannot  operate  as  an  ex- 
ecutory devise,  because  it  would  tend  to  a  perpetual  re- 
striction of  alienation,  and  is,  therefore,  void.  But  where 
the  failure  of  issue  is  definite,  and  by  plain  words  or  neces- 
sary implication,  declared  to  take  effect,  if  at  all,  within  a 
life  in  being,  a  limitation  by  executory  devise  is  valid,  and 
would  be  sustained  both  in  England  and  New- York.  But 
the  peculiar  state  of  the  law  of  real  property  in  England, 
would  account  for  the  application  of  a  different  rule  to  the 
construction  of  these  limitations,  when  applied  to  real  pro- 
perty, from  what  would  prevail  in  the  case  of  personal  pro- 
perty ;'*  whilst  the  institutions  of  this  country  might  justify 
and  require  the  application  of  the  same  rule  to  both/ 

It  was  not,  however,  deemed  necessary  to  resort  to  this 
distinction,  since  it  was  insisted  that  the  construction  put 
upon  this  devise  was  sustained  by  the  ueneral  current  of  de- 
cisions in  Westminster  Hall,  ever  since  Pells  v.  Brown^'' 
which  had  been  called  by  Lord  Keny on  "  the  magna  charta 
of  this  branch  of  the  law,'^  and  had  never  been  departed 
from.'  In  that  case,  the  devise  over  was  in  the  event  of 
the  first  taker  dying  without  issue,  living  his  brother  Wil- 
liam ;  in  this  case,  the  devise  over  is  to  the  survivor  of  the 
two  brothers.  In  grammatical  and  legal  construction,  it  is 
impossible  to  distinguish  between  a  brother  surviving^  and 
a  brother  living  at  the  death  of  the  first  taker.  All  the  mo- 
dem cases  confirm  the  authority  of  Pells  v.  Brown^  and  it 
was  also  sustained  by  the  general  principles  and  analogies  of 
tiie  law.*     As  to  the  anomalous  case  of  Chadock  v.  Croio- 

a  Forth  v.  Chapman,  666. 

h  1  North  Carolina  Law  Rep.  544.     1  Hen.  Sf  Munf.  301.    fO 

Johns.  Rep.  48S. 

c  Cro.  Jac.  590. 

d  Porter  ?.  Bradley,   3   Term  Rep.  143.    Lippitt  v.  Hopkins, 

1  Gallis  460. 
€  1  P.   "  ms.  5ai.  (>G5.    Porter  v.  Bradley,  3  Term  Rep.   143. 

Roe  ▼.  Jcilray,  7  Tarm  Rep.  5C9.    Boacroft  v.  Broom,  4  Term 

iZ^.44«. 
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/ey/  it  was  directly  contrary  to  the  authority  of  PMt  r» 
jBroion,  and  the  long  series  of  decisions  following  it,  and, 
therefore,  could   not  be  law,  even  supposing  it  to  be  cor- 

'  rectly  reported,  which  might  well  be  doubted.  That  case 
states,  that  if  the  devise  had  been,  '^  that  if  Ke  died  wiihoui 
issue  in  the  life  of  the  other^  or  before  such  an  age,  that  then 
it  should  remain  to  the  other,  then,  peradventur$,  it  should 
be  a  contingent  devise  in  tail,  if  it  should  happen,  and  not 
otherwise.^'  No  lawyer  would  pretend,  at  this  day,  that  a 
devise  to  one  and  his  heirs,  and  in  case  he  die  without  issue 
in  the  life  of  another,  or  if  he  died  before  the  age  of  31, 
then  over,  is  an  estate  tail,  either  vested  or  contingent.  It 
is,  jikc  the  present  case,  an  estate  in  fee  simple,  defeasible 
on  the  event  happening,  with  a  valid  executory  devise  over. 
The  other  cases  cited  by  Mr.  Chancellor  Kent,*  would  all 
be  found  to  range  themselves  under  one  of  the  foUowii^ 
classes :  ( 1 .)  Where  there  are  no  words  to  control  the  inde- 
finite  failure  of  issue.*"     (2.)  Where  the  first  estate  is  only 

for  life^  and  enlarged  by  implication  to  an  estate  tail  by  the 
limitation  over,  or  failure  of  issue,*  (3.)  Where  the  firil 
taker  left  issue^  and  the  executory  devise,  in  consequence, 
could  not  take  effect/  (4.)  Several  cases  cited  against  the 
construction  insisted  on  by  the  defendant  in  the  present 
case,  which  are  manifestly  in  favour  of  that  construction/ 


1827. 


a  Cro.  Jac,  695. 

h  Anderson  v.  Jackson,  16  Johns.  Rep.  897—424. 

c  Tenny  v.  Agar,  \2  East,  219.  Romilly  ▼.  James,  6  Taunt.  S6S. 
Brice  V.  Smith,  1  H'ilUs.  1.  Doe  v.  Tennereau,  DougL  487.  Denn 
T.  Slater,  5  Term  Rep.  335.  Doe  ▼.  Ellis,  9  East,  982.  Hunter  v. 
Haynes,  1  Wash.  171  Ide  ▼.  Ide,  5  Mass.  Rep.  500,  Royal  t. 
Eppes,  2  Mtmf.  479. 

d  Webb  V.  Herring,  Cro.  Jac.  415-  King  v.  Rumball,  Cro,  Jac. 
448.     Sutton  ▼.  Wood,  Comer,  fy  Nona.  202. 

c  Roe  ▼.  Scott,  2  Fectme,  259.  Hope  v.  Taylor,  1  Burr.  268.  Doe 
V.  Rivers,  7  Term  Rep.  276.     Denn  v.  Slater,  5  Term  Rep.  935. 

/  Kirkpatrick  v.  Kirkpatrick,  18  Ves.  476.  Richardson  v.  Noyes, 
2  Mass.  Rep.  56.  Porter  v.  Bradley,  3  Term  Rep.  148.  Roe  v. 
Jeffray,  7  Term  Rep.  585.  Hayer  ▼.  Shitz,  9  Totes,  205.  Ray  v. 
Enslin,  2  Mass.  Rep.  554.  Keating  v.  Reynolds,  1  Bay,  80.  Jones 
▼.  Rice,  SJkssaus.  165. 
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1827.  ^  Massie  v.  Hudson^^  the  Master  of  the  Rolls  considers 
the  words,  execiUorsj  administrators^  and  assigns,  as  show- 
ing the  intent  of  the  testator  to  vest  the  interest,  and  make 
it  transmissible.  Bat,  in  the  present  case,  there  are  no  words 
of  limitation  annexed  ;  and  if  it  be  said  they  are  implied,  the 
same  might  be  said  of  every  l^tee,  who,  if  no  words  of  re- 
striction are  added,  takes  an  absolute  interest  transmissible  to 
his  executors,  &c.  But,  here,  the  interest  was  neither  vest- 
ed nor  transmissible.  Barlow  v.  Salter^  cannot  be  recon- 
ciled with  the  general  course  of  English  adjudications  in 
cases  of  personal  property,  and  is  entirely  inconsistent  with 
the  American  authorities*'  As  to  the  notion  of  the  word 
survivor  being  used  to  indicate  the  surviving  branch ^or 
stocky  in  the  recent  case  of  Wollen  v.  Andrews,''  it  is  ex- 
pressly laid  down,  that  ^'  survivor  or  survivors,"  mean  not  the 
surviving  stocksyhvii  the  surviving  children.  And  Mr.  Feame* 
observes,  that  though  the  authorities  have  established  on  solid 
ground  the  power  of  testamentary  dispositions  of  contingent 
and  executoiy  estates,  and  possibilities  coupled  with  an  inte- 
fiit,  and  such  as  would  be  descendible  to  the  heir  of  the  object 
of  them  dying  before  the  contingency  or  event  on  which 
the  vesting  or  acquisition  of  the  estate  depended ;  yet  the 
decisions  do  not  appear  to  reach  those  cases,  where  the  con- 
tingent interest  is  not  transmissible  from  any  person,  until 
the  contingency  decides  him  to  be  the  object  of  the  limita- 
tion. Now  it  has  been  decided,  that  a  testamentary  dispo- 
sition of  an  estate,  devised  to  the  survivor  of  two  persons, 
while  both  are  alive,  is  not  valid,  although  the  person  ma- 
king the  disposition  becomes  the  survivor ;  because,  till  by 
the  death  of  the  other  he  so  becomes  the  survivor,  he  has 
no  interest  whatever  in  the  land/  So,  also,  Mr.  Preston  ob- 
serves, that  mere  possibilities  to  persons  not  ascertained,  as 
to  the  survivor  of  several  persons,  are  not  coupled  with  an 

a  2  Meriv.  130. 
h  17  Fm.479. 

G  Feame^  481.  note.  1   Serg,  Sf  Rawle,  144 — 159.     3  Serg.  ff 
JRatele,  470. 

d  ft  Bingh.  126. 

e.  Ex,  Dev.  (6th  Lond.  ed.)  545. 

/Doe  V.  Tompkinsoii,  2  Maule  fy  Selw.  165. 
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interest,  and  are  not  devisable,  nor,  he  apprehends,  1827. 
transferrable  to  assignees  under  a  commission  of  bank- 
rupt. '  So,  again :  "  titles  under  possibilities  or  expect- 
ancies are  of  two  descriptions.  (1)  Possibilities  coupled 
with  an  interest.  (2)  Possibilities  without  any  interest. 
Those  possibilities  which  are  not  coupled  with  an  interest 
are  not  devisable,  but  all  titles  under  them  may  be  barred, 
excluded,  or  bound  by  estoppel.  Such  are  the  expect- 
ancies of  an  heir  apparent  or  presumptive,  or  of  persons 
where  the  gift  is  to  the  iurvivor,  and  both  are  living.^'*  So 
a  power  given  to  the  survivor  of  two  persons,  cannot  be 
well  executed  by  both  of  them  while  alive.^ 

In  addition  to  the  argument  upon  the  case,  as  a  question 
of  general  law,  the  counsel  referred  to  the  decisions  of  the 
State  Courts  of  New- York,  as  conclusively  establishing  the 
construction  contended  for  on  the  part  of  the  defendant  in 
error,  as  a  settled  rule  of  property  in  that  State ;'  and  to  the 
decisions  of  this  Court,  showing  that  the  law  thus  establidi- 
ed  by  a  long  series  of  adjudications  in  the  local  tribunals, 
would  be  respected  here. ' 

Mr.  Justice  Thompson  delivered  the  opinion  of  the  Court,    Peh.  sth^ 
and  after  stating  the  case,  proceeded  as  follows : 

Questions  growing  out  of  devises  of  this  description,  are 
among  the  most  difficult  and  intricate  doctrines  of  the  law ; 
and  from  the  numerous  cases  that  have  arisen,  as  found  re- 
ported in  the  books,  it  will  be  seen,  that  nice  and  almost  im- 
perceptible distinctions  have  been  resorted  to,  with  the 
avowed  object  of  carrying  into  effect  the  intention  of  the 
testator.     To  review  the  cases  that  have  arisen  in  the  En- 


a  1  Preston  on  Estates,  76. 

b  Preston's  Abstr.  tit.  204. 

c  Stigd.  Powers,  162.     5  Bro.  Ch.  SIO. 

d  Fosdick  v.  Cornell,  1  Johns,  Rep.  440.  Jackson  v.  Blanshaw, 
S  Johns.  Rep.  292.  Moffat  v.  Strong,  10  Johns.  Rep.  12.  Jackson 
▼.  Staats,  11  Johns.  Rep.  397.  Jackson  v.  Anderson,  16  Johns. 
Rep.  862.    Wilkes  ▼.  Lion,  2  Cowen's  Rep.  93S. 

c  5  Craneh,  S2.  9  Cranch,  08.  6  Wheat.  Rep.  127.  7  Wheat. 
Rep.  550.  8  Wheat.  Rep.  5S5— 542.  10  ffkeat.  Rep.  159.  |1 
Wheat.  Rep.  367,  8. 
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1827.      ^^^^  Coutts  on  fli^e  qtieslioiid,  wMld  be  «ai  «rduiMu,  ia4 

to  tieicondle^lbem,  a  iftflicuk,  V  Mt  k  frmttets  tnriettakingk 

I^6r  are  the  deciriom  of  tbe  State  Courts  in  oar  own  comd- 

itj  in  perfect  harmony  with  eiacb  nrikKfr,    It  is  not  deemed 

necessary,  however,  in  die  present  case,  te«nter-into  anex- 

to  discufi  tht amination  of  tiiese  various  decisions,  eitber ferlbe  poipese 

2^^  "*,^"JJ[;  of  attempting  to  iretjoneite  them,  <w  to  e«tr«?t  from  them 

Uw.     Appii-pritidplel,wlueh  flight  be  appHoabte  to  iht  case  nowbe^- 

principle,  tba^fot^thfe  Oouirt,  if  the  ^{oestiMi  miiB  con^i^ed  entirely  ja 

lhDn8*^are***io^P®^  quFCstion.     The  'inquiry  4s "very  toudi  narrowed,  by  ap- 

coatroi.         f^pog  ^0  tule  whioh  has'utirfcMily  gdvertied  this  Court, 

that  where  any  principle  «of  law,  establishing  a  rule  of  real 

ftbpeHy,  has  b^h  settled  im  ttie  'State  Courts,  Hie  same  fule 

will  %e  bipplied  by  this  Oottttthat  wodd  be  applied  by  the 

State  ^ribtftnAs. 

This  i)!  a  ^principle  so  obviously  just,  and  ao  indispensably 

tiecessary,  under  oufr  system  of  governmeirt,  thert:  it  cannot 

%e  lost'Si^'of. 

.  DtcitioDs  \n     The  inquiry,  then,  is,  whether 'the  question  arising  in  tliis 

Couru    upon  ^**^>  ^^^  ^^^  *^  settled  in  the  StateCourts  of  New-Yoik, 

this  caw,  and  as  to  be  Considered  at  rest  there.    Numerous  cases  have 

soul  cases,  le-  come  before  those  Courts  upon  this  question ;  some  on  the 

viewed.  ygj.y  clause  in  the  will  now  under  consideration;  others  on 

wills  containing  clauses  very  analogous,  and  which,  in  those 

Courts  at  least,  have  been  considered  identical  vrith  the 

presi^lit. 

1  shall  proceed  to  notice  some  of  the  leading  cases  tiiere 
decided,  to  see  how  the  law  on  this  question  is  held  to  have 
been  settled  in  that  Sta(te.  In  the  case  of  Andenon  v. 
JacksoTij  (16  Jdhns.  Rep.  383.)  decided  in  the  Court  for  the 
Trial  of  Impeachments  and  Correction  of  Errors,  in  the 
year  1819,  the  decision  turned  solely  upon  the  construction 
of  this  very  clause  in  the  will  of  Medcef  Eden,  ttie  elder, 
affirming  the  judgment  of  the  Supreme  Court,  which  had 
been  given  without  argument,  the  Court  considering  the 
question  raised  to  have  been  settled  by  former  cases ;  and 
the  Court  of  Errors,  in  affirming  the  judgment  of  die  Su- 
preme Court,  pot  It  principally  upon  the  same  ground,  and 
considered  the  question  at  rest  by  the  repeated  and  anilbrm 
decisions  of  the  Supreme  Court  for  the  last  twelve  or  four- 
teen years.  •  It  may  be  useful  to  recur  to  the  progress  of 
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ttiese  decisions,  to  see  tlie  steady  s^nd  uoinlerrupied  coarse 
oC  the  Courts  upon  the  qi^^tioii,  and  how  Qnnlj  the  prin- 
ciple has  become  ingraAed  in  the  law  of  that  State  as  a  rule 
of  landed  property* 

The  first  case  that  arose,  was  that  of  Fo$dick  t.  Conu//, 
(1  Johm.  Rep.  44a)  in  the  year  1 806.  By  tl^e  will  there  in 
question,  the  devise  over  was,  ^^  Afy  mind  and  will  is,  that  if 
any  of  my  said  sons,  William,  Jacph,  Thomas,  ^od  Jqhn,  or 
my  daughter  Mary,  shall  happen  to  din  without  heirs  ina}e 
of  their  own  bodies,  then  thfit  the  hinds  shall  reliirn  to  the 
survivors,  to  be  equally  divided  between  them*''  And  it 
was  held  by  the  Court  unanimoiisly,  thgt  this  clause  did  not 
Create  an  estate  tail,  bqt  was  to  take  e£^ot  as  an  executory 
devise*  In  ttie  case  of  4nitf9on  r*  Jackson,  the  doctrine  of 
that  case  was  considered  applicable  to  the  ^en  will,  and 
to  govern  its  construction.  And  it  was  not  pretenf}ed  by 
the  dissenting  members  of  the  Court  of  Errors,  but  that  if 
the  case  of  Fosdiek  v.  Cormll  was  correctly  decided,  it 
would  govern  the  ease  then  before  the  Court.  And  the 
irhole  strength  of  the  aigument  in  (ho  very  elaborate  opi- 
nions givee  by  (he  dissenting  members,  was  applied  to  the 
purpose  of  endeavouring  to  bI|ow  that  the  decisions  in  that 
case,  and  in  tho96  whi^h  rested  upon  it,  had  proceeded  upon 
incorrect  views  of  the  law,  as  decided  both  in  the  Ei^lish 
and  American  Courts*  Chancellor  Kent  here  took  occa- 
sion to  announce  his  change  of  opinion  on  this  question, 
and  to  mft  itud  although  he  did  not  deliver  the  opinion  o( 
the  Court,  he  would  not  shelter  himself  under  bis  silence, 
but  partook  of  the  error ;  but  that  he  had  discovered,  years 
ago,  that  the  case  of  Fo$dick  v*  Cornell  was  decided  on  mis- 
taken grounds.  If  this  should  be  admitted,  (which  I  cer- 
tainly do  not  mean  to  admit,)  it  is  an  error  which  has  been 
at  repeatedly  sanctioned  by  all  the  Courts  of  that  State,  for 
tiie  last  twenty  yeans,  that  it  has  ripened  into  a  settled  rule 
of  law*  And  a  reference  to  the  cases  which  followed  that 
tf  Fosdiek  V.  Cornells  will  show  that  it  has  become  a  tuIc 
so  fitttened  upon  the  law  of  real  property  in  that  State,  as 
to  mdKe  it  unwise  and  ui^fe  to  disturb  it. 

lo  the  caae  of  Jackson  v.  Blanshavsj  (3  Johns.  Rep.  289.) 
decided  kl  the  year  I9(^j  the  question  before  the  Court 
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arose  upoD  a  will,  where  the  testator  devised  ^^all  his  estate, 
real  and  personal,  to  bis  six  children,  to  be  equailj  divided 
between  them,  share  and  share  alike ;  but  if  anj  of  them 
died  before  arriving  at  full  age,  or  without  lawful  issue,  that 
then  his,  her,  or  their  part,  should  devolve  upon  and  be 
equally  divided  among  the  surviving  children,  and  to  their 
heirs  and  assigns,  for  ever."  This  was  held  to  be  a  good 
devise  over  by  way  of  executory  devise;  and  Chief  Justice 
Kent,  in  delivering  the  opinion  of  the  Court,  refers  to  the 
case  of  Foidick  v.  Cornell^  and  observes,  that  the  Court 
there  reviewtd  the  leading  authorities,  and  held,  that  the  de- 
vise over  was  a  good  executory  devise,  and  that  the  true 
construction  was,  a  devise  over  to  take  effect  on  failure  of 
male  issue  during  the  life  of  the  first  taker.  That  the  an- 
cient case  of  Hanbury  v.  CockriU,  (1  Roll.  Mr.  835.)  was 
quite  analogous  in  favour  of  the  executory  devise.  The 
devise  there  was  to  the  two  sons  in  fee,  with  a  proviso,  that 
if  either  died  before  they  should  be  married,  or  before  they 
should  attain  the  age  of  21  years,  and  without  issue  of  their 
bodies,  then  his  share  should  go  to  the  survivor.  That  Liord 
Kenyon,  in  the  two  cases  of  Porter  v.  Bradly,  and  Roe  v. 
J^ff^ry,  (3  Term  Rep.  M3.  7  Term  Rep.  689.)  supported 
this  established  construction  in  a  very  forcible  manner ;  and 
fliat  the  case  before  the  Court  could  not  be  distinguished  in 
principle  from  those  in  which  this  rule  of  law  is  settled  be- 
yond controversy.  Again  ;  in  the  case  of  the  Executors  of 
Moffat  V.  Strong,  (10  Johns.  Rep.  12.)  decided  in  the  year 
1813,  the  testator,  after  giving  certain  specific  parts  of  his 
real  and  personal  estate  to  his  sons,  adds  this  provision : 
'^  And  if  any  of  my  sons  aforesaid  should  die  without  lawful 
issue,  then  let  his  or  their  part  or  parts  be  divided  equally 
among  the  survivors."  Although  this  was  a  case  of  person- 
al property,  the  judgment  of  the  Court  did  not  rest  upon 
that  distinction.  Chief  Justice  Kent,  in  delivering  the  opi- 
nion of  the  Court,  says,  ^^  The  greatest  difficulty  that  arises 
in  starting  the  main  point  for  consideration,  is  to  avoid  being 
overwhelmed  and  confounded  by  the  multitude  of  cases. 
Lord  Thurlow  said  there  were  fifty-seven  cases  on  this 
point,  and  we  know  they  have  greatly  increased  since." 
And,  after  reviewing  many  of  the  leading  cases,  the  Chief 
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Justice  observes,  if  tiie  limitatioii  rested  solely  on  the  words 
dying  withoat  issue,  it  would  &il ;  bat  the  will  proceeds, 
and  gives  the  part  of  the  son  so  dying  without  issue  to  the 
survivon.  The  term  survivort  will  be  found  to  rescue  the 
limitation  from  the  operation  of  the  general  principle,  and 
to  bring  it  within  the  reach  of  other  cases,  which  have  ad- 
judged that  expression  to  be  the  cause  of  a  different  con* 
struction,  and  for  the  reason  that  it  could  not  have  been  in- 
tended that  the  survivor  was  to  take  only  after  an  indefinite 
failure  of  issue,  as  that  event  might  happen  long  after  the 
death  of  all  the  survivors*  Thus  stood  the  question  when 
the  Chief  Justice  was  transferred  to  the  Court  of  Chancery, 
no  diversity  of  opinion  having  existed  on  the  bench  upon 
the  question,  according  to  the  reported  cases.  The  next 
case  that  came  before  the  Court  was  that  of  Jackson  v* 
Siaats^  (11  Johns*  Rep,  337*)  in  the  year  1814;  and  the  con- 
struction of  a  similar  clause  in  a  will  was  under  considera- 
tion. Spencer,  J.,  in  delivering  the  opinion  of  the  Court,  ob- 
serves, that  ^^  the  point,  whether  the  limitation  over  ope- 
rates as  an  executory  devise,  or  to  create  an  estate  tail,  ad-» 
mits  of  very  little  difficulty.  The  case  of  Fosdick  v.  C^" 
ndl  is  in  point,  that  this  is  a  good  executory  devise  ;^'  and 
adds,  ^'  I  believe  none  of  us  have  ever  doubted  the  correct- 
ness of  the  decision  in  that  case«  and  it  would  be  a  waste  of 
time  to  review  the  authorities  there  cited."  So  that  the  law 
on  this  point  was  considered  settled,  and  not  open  to  argu- 
ment, until  it  was  again  stirred,  in  the  case  of  Anderson  v. 
Jackson,  in  the  Court  of  Errors,  upon  the  clause  in  Eden's 
will,  now  under  consideration ;  and  the  rule  of  construction 
settled  in  the  Supreme  Court,  was  considered  applicable  to 
this  will,  and  governed  the  decision  in  the  Court  of  Errors. 
Again,  in  the  year  1 823,  the  construction  of  this  same  clause 
in  Eden's  will  came  before  the  Supreme  Court,  in  the  case 
of  Lton  V.  Buriis;  {20  Johns.  Rep.  483.)  and  Spencer,  Ch.  J., 
in  delivering  the  opinion  of  the  Court,  referred  to  the  case 
of  Anderson  v.  Jackson,  in  the  Court  of  Errors,  and  said,  it 
was  there  decided  that  the  devise  to  Joseph  Eden  did  not 
create  an  estate  tail,  but  that  the  devise  over,  upon  the  event 
of  his  dying  without  issue,  was  a  limitation  over  as  an  exe- 
cutory devise  to  Medcef,  the  survivor.     That  the  opinion 
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1 99t.  ^  ^  Comi  wMf  thtt  the  devise  over  t*  the  survivor  did 
^V^^^  D«l  depend  eo  «a  indefiiute  Culme  of  israe,  but  only  on  a 
JMkMm    ^iQre  of  issae  at  the  time  of  Joseph's  death.    «'  Tfak, 

Cbvw.  tbea,'^  said  the  Chief  Justice,  ^^  is  the  law  of  the  land,  and 
most  govern  everj  odier  case  coning  withb  the  same  prin- 
ciple And  I  must  be  aUowed  to  say,  that  subsequent  re« 
flection  has  confirmed  mj  conviction  of  the  soundness  of 
tte  decision  in  the  CToort  of  Errors.  Start  decisis  is  a  maxim 
essential  to  the  secoritj  of  property.  The  decisions  of 
Courts  of  law  become  a  rule  for  the  regulation  of  the  alien- 
alieii  and  descent  of  real  estate ;  and  when  that  role  has 
been  sanctioned  and  adopted  in  our  Courts,  it  ought  to  be 
adhered  to,  unless  manifaitly  wrong  and  unjust.'' 

Other  questions  were,  however,  embraced  in  this  case, 
and  it  was  afterwards  brought  before  the  Court  of  Errors, 
(H  Oiosn,  333.)  and  a  pneliminary  question  was  made,  whe- 
flier  the  Court  would  hear  an  argument  on  the  point  de- 
cided in  the  case  of  Anderson  v*  Jackson.  But  as  that 
question  was  so  involved  with  other  questions  in  the 
cause,  it  was  found  difficult  entirely  to  separate  them, 
and  the  argument  proceeded;  tiie  President  of  the  Court 
at  the  same  time  observing,  that  he  should  suppose  counsel 
would  not  question  any  point  plainly  decided  in  Andersen  v» 
Jsdt^en,  both  in  its  principle  and  object,  and  that  he  had  no 
doubt  ttie  Court  would  abide  by  its  decision  in  that  case.  In 
the  course  of  the  argument,  when  the  bearing  of  the  case 
of  Anderson  v.  Jackson  was  folly  understood,  it  was  pro- 
posed to  stop  the  counsel,  so  far  as  the  decision  in  that  case 
was  called  in  question ;  and  the  Chancellor  (Sanford)  ex- 
pressed his  determination  to  adhere  to  that  decision*  That 
he  understood  it  to  fix  distinctly  a  construction  upon  the 
clause  which  devises  to  Joseph  Eden,  and  was  prepared  to 
•ay  it  did  not  carry  an  estate  tail,  but  a  fee  determinable  on 
his  death  without  issue  ttien  living.  And  ahhoogh  the  coun- 
sel were  allowed  to  proceed,  and  the  question  again  fiilly  ar- 
pied,  the  Court,  when  they  came  to  pronounce  judgment, 
^schimed,  in  very  strong  language,  any  intention  to  call  in 
question  the  decision  of  Anderson  v.  Jackson.  Cramer, 
Senator,  observes :  <*  The  Court  has  been  caHed  upon,  in  a 
verf  sfdenm  manner,  to  review  its  dedsion  on  an  important 
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rule  af  hw  nffectkig  6tlei  te  veal-propectj.  Bat  we  bare  1937, 
not,  in  my  vitm  of  tiie  tubjoct,  tbe  power  (aad  by  power  i 
mean  right)  bow  to  quettioii  or  impeacbtbat  judgment 
dered  %y  this  Court,  and  founded  on  the  •imifonn  decwiom 
of  the  Sapreme  Court  doriog  a  period  of  more  than  aeimi- 
teen  years.  Wills  have  been  made,  and  estates  settled,  mt 
€he  principle  of  these  cases,  which  have  been  deemed  «al 
treated  as  ithe  settled  law  of  die  land."  And  the  jiid|^ 
tnenft'of  tbe  Sapreme  Coort  was  unanimously  affirmed,  with 
the  exceptioD  of  ^ne  Senator. 

After  sodi  a  settled  ooorae  of  decisions,  imd  two  of  flieas 
in  file  highest  Court  of  law  in  the  State,  upon  the  ¥erj 
^use  in  tbe  will  now  under  consideration,  deciding  that 
Joseph  Eden  did  not  take  an  estate  tail,  a  contrary  decision 
by  0118  Court  would  present  a  conflict  between  the  State 
Oourts  and  those  of  the  United  Stales,  productive  of  incalp 
colable  mischtef.     If,  after  such  an  uninterrupted  seriesof 
*deci8ion8  for  twenty  years,  this  question  is  not  at  rest  in 
New-York,  it  is  difficult  to  say  when  any  question  can  be  so 
considered.    And  it  will  be  seen  by  reference  to  the  deci- 
sions of  this  Court,  that  to  establish  acontrary  doctrine  here, 
would  be  repugnant  to  the  principles  which  have  always 
governed  this  Court  in  like  cases. 

it  has  been  urged,  however,  at  the  bar,  that  this  Court  ap-  ThisCourt  t- 
flies  this  principle  only  to  State  constructions  of  their  own  f^^^'  ^^nai 
statutes,  it  is  true,  that  many  of  the  cases  in  which  this  prop*^/*  ^  y 
Court  has  deemed  iteelf  bound  to  conform  to  State  decisions,  tbe  decifiont 
have  arisen  on  the  construction  of  statutes.  But  the  same  couru ;  whe^ 
rule  has  been  extended  to  other  cases ;  and  there  can  be  no  tber  thoM  de- 
'  qekkI  reason  assigned  why  it  should  not  be,  when  it  is  applying  grounded  on 
settled  rules  of  real  property.  This  Court  adopts  the  State  ^„'"  oJ^IS" 
decisions,  because  they  settle  the  law  applicable  toihe  case ;  ^t^^***  or    on 

11  .«i...  1  11...    unwritten  la\v 

and  the  reasons  assigned  for  this  course,  apply  as  well  te  which  haa  be- 
rules  of  construction  growing  out  irf  tbe  common  ^law,  as  ^i^J^  ^^^ 
ibe  statute  law  of  tbe  State,  when  applied  to  the  title  of  perty  la   the 
lands.    And  such  a  course  is  indispensable,  in  orderte  pre- 
serve uniformity,  otherwise  ttie  peculiar  constitution  of  the 
judicial  tribunals  of  the  States  and  of  the  United  Stales, 
would  be  productiTO  of  the  greatest  mischief  and  coi^tsion. 
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1827.  ^^^  ^^^Be  of  MKeen  v.  Ddancy^s  Lessee j  (5  Cranch^  32.) 

arose  upon  the  construction  of  a  statute.  And  the  Court 
say,  '^  If  the  act  then  in  question  was  for  the  first  time  to  be 
construed,  the  opinion  of  the  Court  would  be,  that  the  deed 
was  not  properly  proved,  and,  therefore,  not  legally  re- 
vrhich  thif  corded.  But  in  construing  the  statutes  of  a  State,  on  which 
et^o'sefT"  the  ^^^^  ^^^^^  depend,  infinite  mischief  would  ensue,  should 
Sutedecisious  ^||ig  Court  obsenre  a  different  rule  from  that  which  has  been 

Af    conclusive 

on  question!  of  long  established  in  the  State."    And  whether  these  rules  of 
oca  AW.       1^^^  ^^j^g  g^^  ^^^  ^f  ^^  statutes  of  a  State,  or  principles 

of  the  common  law  adopted  and  applied  to  such  titles,  can 
make  no  difference.     There  is  the  same  necessity  and  fit- 
ness in  preserving  uniformity  of  decisions  in  the  one  case  as 
in  the  other.  So,  also,  in  the  cases  of  Polkas  Lessee  v.  Wen' 
dal,  (9  Cranch,  98.)  and  Thatcher  v.  Powell,  (6  Wheat. 
Rep*  127.)  the  construction  of  State  statutes  respecting  real 
property  was  under  consideration ;  and  the  Court  say,  they 
will  adopt,  and  be  governed  by,  the  State  construction,  when 
that  is  settled,  and  can  be  ascertained,  especially  where  the 
title  to  lands  is  in  question.     But  in  the  case  of  Blight^s 
Lessee  v.  Rochester,  (7  Wheat.  Rep.  550.)  which  arose  in 
Kentucky,  the  question  was  not  upon  the  construction  of 
any  statute,  but  related  to  the- doctrine  of  estoppel,  between 
vendor  and  veudee ;  and  it  was  urged  at  the  bar,  that  the 
question  was  settled  by  authority  in  Kentucky,  and  cases 
cited  to  establish  the  point.     The  authorities  were  exami- 
ned, and  considered  by  the  Court  as  not  deciding  the  ques- 
tion ;,  but  no  intimation  is  given  that  they  were  inapplica- 
ble, because  the  question  did  not  involve  the  construction  of 
a  statute.     And  the  case  of  Daly  v.  James,  (8  Wheat.  Rep. 
535.)  which  arose  in  Pennsylvania,  is  directly  in  point. 
The  question  there  was  upon  the  interpretation  of  a  clause 
in  a  will,  which  had  received  a  judicial  construction  by  the 
Supreme  Court  of  that  State.     And  it  was  urged,  as  it  has 
been  here,  that  it  was  not  one  of  those  cases  where  the  de- 
cisions of  State  Courts,  on  questions  of  local  law,  esta- 
blished rules  of  property  which  this  Court  could  not  dis- 
turb.   But  the  Court  said,  they  always  listened  with  respect 
to  the  adjudications  of  the  different  States,  when  they  ap- 
ply.   And  in  a  question  of  so  much  doubt,  they  were  dis- 
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posed,  upon  this  poiot,  to  acquiesce  in  the  decision  of  the      1827. 
Supreme  Court  of  that  State,  {Smith  v.  Folwell,  I  JBinn.  v^v^v^^ 
546.)  that  the  word  **  heirs"  in  the  will  is  to  be  construed  Annitroiig 
to  be  a  word  of  hmitation.  Lear. 

In  that  case  this  Court  adopted  a  single  decision  of  the 
State  Court  upon  the  question.  But,  in  the  case  now  under 
consideration,  there  have  been  two  decisions  in  the  two 
highest  Courts  of  law  in  the  State  upon  the  identical  ques- 
tion now  in  judgment,  and  which  were  in  conformity  to  a 
settled  course  of  adjudications  for  twenty  years  past. 

After  such  a  series  of  adjudications  for  such  a  length  of 
time,  in  the  State  Courts,  upon  the  very  point  now  before 
us,  and  relating  to  a  rule  of  landed  property  in  that  State, 
we  do  not  feel  ourselves  at  liberty  to  treat  it  as  an  open 
question. 

.  Judgment  affirmed,  with  costs. 


[Lex  Loci.    Probate  of  Testamentary  Paper.] 

Armstrong  against  Lear,  Administrator  (with  the  will  an- 
nexed) of  KOSCIUSZKO. 

A  testamentary  paper  executed  in  a  foreign  country,  even  if  executed 
so  as  to  gire  it  the  effect  of  a  last  will  and  testament  by  the  (b- 
feign  law,  cannot  be  made  the  foundation  of  a  suit  for  a  legacy  in 
the  Courts  of  this  country,  until  it  has  received  jtrobatt  here,  in  the 
Court  having  the  peculiar  jurisdiction  of  the  probate  of  wills  and 
other  testamentary  matters. 

APPEAL  from  the  Circuit  Court  for  the  District  of  Co- 
lumbia. 

The  bill,  filed  on  the  Chancery  side  of  the  Circuit  Court, 
stated,  tliat  Thaddeus  Kosciuszko,  on  the  5th  of  May,  1 798, 
placed  a  fund  in  the  hands  of  Thomas  Jefierson,  and  exe- 
cuted a  will,  as  follows  :  '^  I,  Thaddeus  Kosciuszko,  being 
just  on  my  departure  from  America,  do  hereby  declare  and 
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1 827.      cUr^t,  that,  should  I  make  no  other  testamentary  dispoBition 
V^^v"^^  of  my  property  in  the  United  States,  1  hereby  authorize  my 
Armstrong  friend,  Thomas  Jefferson,  to  employ  the  whole  thereof  in 
Lear.       purchasing  negroes,  from  among  his  own,  or  any  others,  and 
giving  them  liberty  in  my  name,  in  giving  them  an  educa- 
tion in  trade  or  otherwise,  and  in  having  them  instructed 
for  their  new  condition  in  the  duties  of  morality,  which 
may  make  them  good  neighbours,  good  fathers  or  modersj 
husbands  or  wives,  in  their  duty  as  citizens,  teaching  them 
to  be  defenders  of  their  liberty  and  country,  and  of  the 
good  order  of  society,  and  in  whatsoever  may  make  them 
happy  and  useful.     And  I  make  the  said  Thomas  Jefferson 
my  executor  of  this.     (Signed,)  T.  Kosciuszko*     5  May, 
1798." 

The  bill  further  stated,  that  the  said  Kosciuszko,  about 
the  18th  of  June,  1806,  being  then  domiciled  in  Paris,  exe- 
cuted a  certain  will  or  writing  testamentary,  as  follows : 
^^  Know  all  men  by  these  presents,  that  I,  Thaddeus  Kos- 
ciuszko, formerly  an  officer  of  the  United  States  of  Ameri- 
ca, in  their  revolutionary  war  against  Great  Britain,  and  a 
native  of  Liloane,  in  Poland,  at  present  residing  at  Paris, 
do  hereby  will  and  direct,  that,  at  my  decease,  the  sum  of 
3,704  dollars,  current  money  of  the  aforesaid  United  States, 
shall  of  right  be  possessed  by,  and  delivered  over  to  the 
full  enjoyment  and  use  of  Kosciuszko  Armstrong,  the  son 
of  General  John  Armstrong,  Minister  Plenipotentiary  of 
the  said  States  at  Paris ;  for  the  security  and  performance 
whereof,  I  do  hereby  instruct  and  authorize  my  only  lawful 
executor  in  the  United  States,  Thomas  Jefferson,  President 
thereof,  to  reserve,  in  trust  for  that  special  purpose,  of  the 
funds  be  already  holds  belonging  to  me,  the  aforesaid  sum 
of  3,704  dollars  in  principal,  to  be  paid  by  him,  the  said 
Thomas  Jefferson,  immediately  after  my  decease,  to  him, 
the  said  Kosciuszko  Armstrong,  and  in  case  of  his  death,  to 
the  use  and  benefit  of  his  surviving  brother.  Given  under 
my  hand  and  seal,  at  Paris,  this  28th  day  of  June,  1806. 
"  (Signed,)  Thaddeus  Kosciuszko.  [Seal] 
<<  In  presence  of 
'^  (Signed,)    Charles  Carter. 

James  M.  Morris.'* 
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That  the  said  testator,  on  the  day  of  the  date  of  said  wri-      i  ^^7, 
ting,  signed  and  sealed  it  in  presence  of  two  competent  s^^^v-^ik/ 
witnesses,  who  attested  the  same,  and  acknowledged  it  on  Armstrong 
the  same  day,  as  his  act  and  deed,  before  Fulwar  Skipwith,       Lear. 
commercial  agent,  and  agent  for  prize  causes  for  the  said 
United  States  at  Paris,  and  delivered  it  to  the  said  John 
Armstrong.     That  the  complainant  is  advised  that  the  said 
paper  is  a  last  will  and  testament,  and  must  operate  as  such, 
and  revokes, />ro  (an(o,  the  bequests  and  appropriation  made 
in  the  will  first  mentioned.     That  General  Kosciuszko  died 
the  15th  of  October,  1817,  leaving  said  testament  unre- 
voked.    That  said  Jeflerson  refused  to  take  letters  testa- 
mentary under  said  will,  and  that  the  defendant  was  duly 
appointed  administrator  with  the  will  annexed ;  that  the  es- 
tate has  come  to  his  hands,  and  that  he  has  been  often  re- 
quested to  pay  to  complainant  the  3,704  dollars  aforesaid, 
with  interest,  and  refuses  to  pay  until  an  order  or  decree  of 
this  Court  in  the  premises.     The  bill  prayed  for  a  discovery 
of  the  funds  in  defendant's  hands,  and  whether  the  said 
writing  made  at  Paris  is  authentic,  and  payment  of  saidlega-- 
cy  with  interest,  and  for  general  relief. 

The  answer  of  the  defendant  admitted  that  he  was  admi- 
nistrator with  the  will  annexed  of  treneral  Kosciuszko,  and 
that  the  instrument  mentioned  in  complainant's  bill,  and  ex- 
hibited with  it,  was  executed  and  acknowledged  as  it  pur- 
ports to  be,  and  that  said  Kosciuszko  was  at  the  time  domi- 
ciled and  resident  at  Paris ;  but  submitted  whether  he  was 
bound  to  pay  said  legacy  upon  an  instrument  so  executed 
and  acknowledged,  inasmuch  as  Mr.  Jefferson  received  a 
letter  from  General  Kosciuszko  dated  as  late  as  the  1 5th  of 
September,  1817,  in  which  he  thus  affirms  his  first  will. 
^*  After  my  death  you  know  its   invariable  destination,'' 
(speaking  of  this  fund.)     The  answer  admitted,  that  Mr. 
Jefierson  renounced,  and  the  defendant  was  appointed,  ad- 
ministrator with  the  will  annexed,  as  stated  in  the  bill.    The 
defendant  admitted  funds  to  have  come  to  bis  hands  to  an 
amount  larger  than  stated  in  the  bill.     The  answer  further 
stated,  that  among  the  papers  received  by  the  defendant 
from  Mr.  Jefferson,  is  a  letter  from  Mr.  Politica  to  said 
Jefferson,  enclosing  a  despatch  from  the  ViceRoi  of  Poland 
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1837.  ^^  '^''"'  ^7  ^hi^^b  >^  appears  that  the  whole  estate  of  said 
K^^w^^  Kosciuszko  may  hereafter  be  claimed  by  a  Major  Estko,  as 
Armstrong   ^jj^  j^^jj.  ^^  |j^^  ^f  ^^^^  Kosciuszko ;  that  there  were  also 

Lear.  two  letters  from  a  Mr.  Zeltner  to  Mr.  Jefferson,  bj  which 
it  appears  that  Kosciuszko  had  disposed  of  the  greater  part 
of  his  fortune  in  favour  of  the  children  and  other  relations 
of  Zeltner. 

The  cause  was  set  down  for  a  hearing  in  the  Court  below 
upon  the  bill  and  answer,  and  sl  pro  forma  decree  dismissing 
the  bill  was  entered  by  consent,  and  an  appeal  taken  to  this 
Court. 

I'eh.  ^th.  5j|.^  £^  Livingston  and  Mr.  Wheaion  for  the  appellant,  ar- 

gued, (1.)  that  the  testamentary  paper  of  1806  was  a  revo- 
cation of  the  will  of  1798  pro  ianio.^ 

(3.)  That  the  will  of  1 798  was  to  be  considered  as  wholly 
void,  as  being  contrary  to  the  laws  and  policy  of  Virginia  and 
Maryland,  and  the  defendant  considered  as  a  trustee  for  the 
first  will.  * 

(3.)  That  supposing  the  case  was  to  be  determined  by  any 
peculiar  law,  as  affecting  the  testator  or  his  property,  it  must 
be  either  the  law  of  France,  where  he  was  domiciled  in  1 80G, 
when  the  will  was  made ;  or  of  this  country,  where  he  had 
placed  the  fund  in  question,  and  of  which  he  might  be  con- 
sidered a  citizen ;  or  the  conventional  law  between  France 
and  the  United  States. 

The  rule  of  international  law  as  to  personal  property  ap- 
peared to  be  settled  by  the  general  current  of  authority,  that 
as  to  successions  ah  intestatOj  they  are  to  be  governed  by  the 
law  of  the  country  where  the  party  was  domiciled  at  the  time 
of  his  death;  and  in  the  case  of  a  will,  by  tiie  law  of  the 
place  where  it  was  made.'      But  in  a  recent  case  in  the  Ec- 

a  2,  Aik.  86.  £  Philim.  Eccles.  Rep,  35 — 51.  1  Bro,  Civ.  and  Adm. 
Law,  S93.  333.  S%io\nh.  pt.  1.  p.  74.  note  75.  and  cases  cited  bj 
Powtl,  Ed. 

h  4  WhtaU  Rep.  1.  5  Harris  if  Johns,  392.  Bridg.  Duke's 
Charit  Uses,  349. 466.     Com.  Dig.  tit.  Charitable  Use,  (N.)  1. 

c  Hvhtr.  torn.  3. 1.  t.  3.  S  Bos.  fy  Pull.  2£9.  note  (a.)  6  Bro. 
Pari.  Cos.  566.  5  Ves.  /f.785.  1  JBtnn.  336.  349.  note  (a.)  1  Ma- 
gfitiy  A81.  408.     A  Ves.  Jr.  201 . 
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desiastical  Court  in  England,  Sir  J.  Nicholl  had  considered  1897. 
the  authorities  as  rather  applying  between  diflferent  parts  of  v^^v^h/ 
the  same  empire,  than  between  different  couutries  entirely  Armactong 
foreign  to  each  other.*  If  the  law  of  France  was  to  be  ap-  Lou. 
plied,  filthough  the  will  was  not  executed  in  strict  and  literal 
conformity  with  the  forms  provided  by  the  code  Napoleon, 
it  might  be  sustained  as  a  donation  mortis  causa  ;  a  species 
of  donation  which  the  best  commentators  were  of  opinion 
was  not  abolished  by  the  code,  it  having  been  preserved  in 
Chancellor  D^Aguesseau^s  ordinance  of  173K*  And  pei^ 
haps  it  might  also  be  considered  a  valid  donation  martii 
causa  by  our  law/  In  the  case  above  cited,  determined  by 
Sir  J.  Nicholl,  he  refers  to  the  Dutchess  of  Kingston's  case, 
and  confirms  it,  where  a  will,  ^'  though  made  in  France, 
where  she  was  domiciled,  being  made  by  an  English 
subject  in  the  English  language,  and  according  to  English 
forms,  and  to  be  executed  in  England,  was  valid  as  to 
personal  property  in  England^  though  (neither  being  ho* 
lographic  nor  made  before  a  notary)  it  would,  by  the 
French  law,  have  been  of  no  validity.  Nay,  not  only  was 
it  held  good,  but  if  the  opinion  of  an  eminent  lawyer,  (M. 
Targat,)  as  stated  in  the  Collectanea  Jundica^  be  correct,  it 
was  good,  and  would  operate  on  the  property  in  France.'" 
But  it  was  further  insisted  that  the  execution  of  the  testa- 
mentary paper  before  the  consul  at  Paris  was  conclusive  of 
its  validity,  and  dispensed  with  the  necessity  of  probate 
in  the  Courts  of  this  country.  This  was  inferred  from  the 
conclusive  eflect  attributed  to  what  are  termed  ^*  authentic 
ac/5"  by  the  law  of  France,  taken  in  connexion  with  the  pro- 
visions in  the  convention  of  1800  between  France  and  the 
United  States,  (art.  7.  10.)  and  the  statute  of  Congress  of 
April,  1792,  ch.  136.  s.  2.  relating  to  the  powers  of  con- 


a  Curling  v.  Thornton,  Adams'  Rep,  £1. 

b  Merlin,  Repertoire^  torn.  4.  p.  144.  PaUlet^  Droit  Fran^t  P» 
159. 

c  1  Swinh,  54.  Prec.  in  Ch.  300.  S  Bro.  Ch.  61t.  2  Ves.  Jr. 
120.    Lowndes  on  Legacies,  449.    1  P.  Jfms.  406.  441.    £  Ves.  4S7. 

<fi  Adams' Rep.  21. 
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1827       *"'*  ^^  *®  verification  of  such  acU,  among  which  tCBtamen- 
tary  papers  are  included.* 

The  Attorney  General  and  Mr,  Lear^  for  the  respondent, 
contended,  that  the  question  whether  the  paper  of  1 806  was 
to  be  considered  as  a  revocation /iro  tanto  of  the  will  of  1 798, 
depended  upon  its  being  authenticated  as  a  testamentary 
disposition  in  the  manner  prescribed  by  the  laws  of  this 
country.  They  referred  to  the  well  known  rule,  which  had 
been  frequently  recognised  in  this  Court,  that  foreign  laws 
must  be  proved  as  facts,  or  they  could  not  be  taken  notice  of 
judicially  by  our  Courts.*  That  consequently  it  was  a  case 
for  the  application  of  the  ordinary  principle,  that  a  suit  could 
not  be  maintained  in  a  Court  of  equity  for  a  legacy,  without 
first  showing  a  probate  in  the  proper  Court,  of  the  will  under 
which  it  was  claimed.  The  admission  in  the  defendant's 
answprdid  not  dispense  with  this  preliminary,  because  it  was 
merely  intended  to  admit  that  '^  the  instrument  was  execu- 
ted and  acknowledged  as  it  purports  to  be,''  submitting  its 
efiect  and  operation  to  the  judgment  of  the  Court.  Nor  did 
the  treaty  and  the  act  of  Congress,  which  had  been  referred 
to,  dispense  with  the  necessity  of  probate  of  the  will  in  the 
appropriate  local  tribunal,  where  all  parties  interested  would 
have  a  right  to  contest  its  validity.  The  utmost  effect  that 
could  be  attributed  by  the  conjoint  operation  of  the  law  of 
France,  the  treaty,  and  the  statute  of  Congress,  to  the  exe- 
cution and  acknowledgment  of  such  an  act  as  a  will  or  a  co- 
dicil, before  the  consuls  of  the  United  States  in  France, 
would  be  to  make  it  conclusive  evidence,  on  which  a  Court 
of  probates  in  the  United  States  might  proceed :  But  it  could 
not  be  considered  as  dispensing  with  all  the  local  laws  of 
the  States  on  the  probate  of  wills,  and  inverting  the  whole 
order  of  proceedii^  in  cases  of  this  sort,  by  which  the  paper 
must  be  ascertained,  by  the  Court  having  peculiar  jurisdic- 
tion of  testamentary  causes,  to  be  a  will,  before  a  Court  of 
equity  can  be  called  on  to  give  a  construction  to  it,  and  to 
decree  a  l^acy  under  it.    Nor  could  it  be  considered  as  a 

a  PoMtr,  OhUg.  pt.  4.  ch.  1.    Code  Napoleon,  art.  I517-*ldl9. 
p.  159.  note(S.) 
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donation  mortis  causa,  and  therefore  not  requiring  probate ;      1 827. 
since,  to  constitute  such  a  donation,  the  gift  must  be  made  in  v^^^v^^^/ 
cxtremisj  und  must  be  accompanied  with  an  actual  deliveiy.*  '^'"^^i^^S 

Lear. 
Mr.  Justice  Stort  delivered  the  opinion  of  the  Court. 

The  bill  in  this  case  is  brought  against  the  administrator,  ^^'  ^^'^' 
With  the  will  annexed,  of  General  Kosciuszko,  for  the  pur- 
pose of  establishing  a  right  of  the  plaintiff  to  receive  pay- 
ment out  of  the  assets  of  the  testator,  of  a  certain  bequest 
to  him,  contained  in  a  supposed  testamentary  writii^,  execu- 
ted by  the  testator  at  Paris,  in  France,  in  June,  1 806.  This 
supposed  testamentary  writing  is  set  forth  in  the  bill,  and 
averred  to  be  in  the  nature  and  of  the  effect  of  a  last  will 
or  writing  testamentary ;  but  it  does  not  appear  to  have  been 
admitted  to  probate,  either  in  France,  or  in  the  proper 
Orphan's  Court  of  this  District.  The  answer  admits  the 
existence  and  authenticity  of  the  instrument,  and  submits  to 
the  Court  its  import  and  legal  effect,  and  whether  it  is  to 
be  deemed  a  last  will  and  testament ;  and  it  also  admits  as- 
sets in  the  hands  of  the  administrator  sufficient  to  dischai^ge 
the  bequest.  The  cause  was  heard  in  the  Court  below  upon 
the  bill  and  answer,  and  from  the  decree  dismissing  the  bill,< 
the  present  appeal  has  been  brought  to  this  Court. 

The  cause  has  been  argued  here  upon  several  points,  in* 
volving  a  good  deal  of  learning,  and  some  doctrines  of  in- 
ternational law.  We  do  not  enter  into  an  examination  of 
them,  because  our  judgment  proceeds  upon  a  single  point, 
and  will,  in  no  event,  prejudice  the  merits  of  the  plaintiff's 
claim. 

By  the  common  law,  the  exclusive  right  to  entertain  ju- 
risdiction over  wills  of  personal  estate,  belongs  to  the  eccle- 
siastical Courts  ;  and  before  any  testamentary  paper  of  per- 
sonalty can  be  admitted  in  evidence,  it  must  receive  probate 
in  those  Courts.  Lord  Kenyon,  in  The  King  v.  Inhabitants 
of  Ntthtrseal,  (4  Term  Rep.  258.)  said,  "  we  cannot  re- 
ceive any  other  evidence  of  there  being  a  will  in  this  case, 
than  such  as  would  be  sufficient,  in  all  other  cases,  where  ti- 

a  t  Bl.  Com.  514.  Just.  Inst,  1.  S.  t.  7.  s.  1.  Dig.  1. 39.  t.  6. 
Prer.  4n  Ch.  £69.    I  P.  Wmn,  406.  441.  5  P.  Wms.  357.  2  Ves.  481. 
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1827.  ^^  ^^  derived  under  a  will ;  and  nothing  but  the  probate 
V^Fv^^  or  letters  of  administration,  with  the  will  annexed,  are  le- 
Anxutaong  g^j  evidence  of  the  will,  in  all  questions  respecting  person- 
Jjuix*  alty.^^  This  principle  of  the  common  law  is  supposed  to 
be  in  force  in  Maryland,  from  which  this  part  of  the  District 
of  Columbia  derives  its  jurisprudence ;  and  the  probate  of 
wills  of  personalty  to  belong  exclusively  to  the  proper  Or- 
phan Court  here,  exercising  ecclesiastical  jurisdiction.  If 
this  be  so,  and  nothing  has  been  shown  which  leads  us  to  a 
different  conclusion,  then  it  is  indispensable  to  the  plaintifl's 
title,  to  procure,  in  the  first  instance,  a  regular  probate  of 
fliis  testamentary  paper  in  the  Orphan's  Court  of  this  Dis- 
trict, and  to  set  forth  that  fact  in  his  bill.  The  treaty  stipu- 
lations, the  act  of  Congress,  and  the  principles  of  the  law  of 
France,  which  have  been  cited  at  the  argument,  attributing 
to  them  the  full  force  which  that  argument  supposes  to  es- 
tablish the  validity  of  the  instrument,  do  not  change  the 
forum  which  is  entitled,  by  the  local  jurisprudence,  to  pro- 
nounce upon  it  as  a  testamentary  paper,  and  to  grant  a  pro- 
bate. It  is  one«thing  to  possess  proofs,  which  may  be  suffi- 
cient to  establish  that  a  testamentary  instrument  had  been 
executed  in  a  foreign  country,  under  circumstances  which 
ought  to  give  it  legal  effect  here ;  and  quite  a  different  thing, 
to  ascertain  what  is  the  proper  tribunal  here,  by  which  those 
proofs  may  be  examined,  for  the  purpose  of  pronouncing  a 
judicial  sentence  thereon. 

For  this  reason,  the  decree  of  the  Court  below  is  to  be 
affirmed,  but  without  prejudice,  so  that  the  instrument  may 
be  submitted  to  the  decision  of  the  proper  Probate  Court. 
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[Judgment  Liew.    Local  Law.] 


Rankin 

& 

Scbatzell 
Rankin  &  Schatzell,  Plaintiffs  in  Error,  against  Scott,  v. 

Defendant  in  Error.  Scott. 


The  lien  of  a  judgment  on  the  lands  of  the  debtor,  created  by  sta- 
tute, and  limited  to  a  certain  period  of  time,  is  unaffected  by  the 
circumstance  of  rhe  plaintiff  not  proceeding  upon  it,  (during  that 
period,)  until  a  subsequent  lien  has  been  obtained  and  carried  into 
execution. 

Universal  principle  that  a  prior  lien  is  entitled  to  prior  satisfaction 
out  of  the  thing  it  binds,  unless  the  lien  be  intrinsically  defective, 
or  is  displaced  by  some  act  of  the  party  holding  it,  which  shall 
postpone  him  at  law  or  in  equity. 

Mere  delay  in  proceeding  to  execution  is  not  such  an  act. 

Distinction  created  by  statute,  as  to  executions  against  personal  chat- 
tels, and  reasons  on  which  it  is  founded. 

ERROR  to  the  District  Court  of  Missouri. 

This  was  an  action  of  ejectment,  brought  in  the  Court 
below  by  the  defendant  in  error,  Scott,  to  recover  the  pos- 
session of  a  house  and  lot  in  the  town  of  St.  Louis.  At 
the  trial,  a  special  verdict  was  found,  stating,  that  in  the  year 
1816,  John  Little  married  Marie  Antoinette  Labadie,  who 
was  then  seised  in  fee  of  the  house  and  lot  in  question.  She 
died  without  issue,  leaving  the  husband  seised  in  fee  of  a 
moiety  of  the  premises.  He  soon  afterwards  died  without 
issue,  and  intestate.  In  April,  1 821 ,  judgment  was  rendered 
in  the  Circuit  Court  of  the  county  where  the  premises  lay, 
against  the  administrator  of  Little,  in  favour  of  Scbatzell 
and  another,  for  2,747  dollars  and  19  cents.  In  March  fol- 
lowing, another  judgment  was  rendered  against  the  same,  in 
favour  of  B.  Pratte,  for  1,241  dollars.  Execution  was  im- 
mediately issued  upon  the  latter  judgment,  and  the  premises 
in  question  sold  under  it  to  Scott,  the  plaintiff  in  ejectment ; 
and  soon  aflerwards,  another  execution  issued  upon  the 
first  judgment,  and  the  same  premises  were  sold  to  Schatzell, 
one  of  the  defendants  below,  and  conveyed  to  him  by  the 
sheriff's  deed.  Rankin,  who  was  tenant  to  Little  in  his  life- 
time, remained  in  possession  of  the  premises  after  his  death. 

Vol.  XIL  ?3 
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1897.      smd  attorned  to  SchatzelL     The  question  raised  apon  these 

Ni^^v^l^  facts  was,  whether  the  sale  by  the  Sheriff,  uoder  the  second 

&  °     judgment  and  first  execution,  devested  the  lien  of  the  first 

0diatz«n   judgment  ?    The  Court  below  determined  it  in  the  affirma- 

Seott       ^'^^ '  ^"^  ^^  cause  was  brought,  bj  writ  of  error,  before  this 
Court. 

/(OH.  irtth.  Mr.  Btnion^  for  the  plaintifis  in  error,  relied  upon  the  ex- 
press provisions  of  the  statute  of  Missouri,  to  show  that  the 
local  law  made  tbe  first  jodgmeBt  a  lien  upon  the  land  for 
the  term  of  five  years,  within  which  time  it  was  enforced, 
and  Shatzell  purchased  under  it.*  For  the  general  effect 
of  a  judgment  lien,  he  cited  the  authorities  in  the  margin/ 

Mr.  Talbot,  contra.* 

Jan,  t9d,  Mr.  Chief  Justice  Marsh  ail  delivered  the  opinion  of  the 
Court,  and  after  stating  the  case,  proceeded  as  follows : 

The  act  of  the  then  territorial  government  of  Missouri, 
on  which  this  question  depends,  is  in  these  words :  "  Judg- 
ments obtained  in  the  General  Court  shall  be  a  lien  on  the 
lands  and  tenements  of  the  person  or  persons  against  whom 
the  same  has  been  entered,  situate  in  any  part  of  this  terri- 
tory;  and  judgments  obtained  in  a  Court  of  Common  Pleas 
of  any  district,  shall  be  a  lien  on  the  lands  and  tenements  of 
the  person  against  whom  the  same  has  been  entered,  situate 
in  such  district.''  The  act  contains  a  proviso,  *^  that  no 
judgment  hereafter  entered  in  any  Court  of  record  within 
this  territory,  shall  continue  a  lien  on  the  lands  and  tene- 
ments against  whom  the  same  has  been  entered,  during  a 
longer  term  than  five  years  from  the  first  return  day  of  the 
term  of  which  such  judgment  may  be  entered,  unless  the 
same  shall  have  been  revived  by  scire  facias  j'*^  &c. 

a  Qtytfs  Dig.  LL.  Missouri^  364.  267. 

b  1  Johns.  Cos.  2t4.  IS  Johns.  Rep.  465.  533.  1  Ball.  481. 
486.     4  Doll.  450. 

c  1  Term  Rep-  7S9.  1  Lord  Raym.  251.  1  Burr.  20.  8  Co. 
Rep.  17j.     Cro.  Eliz.  181.    1  Satk.  9Z0. 
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Since  the  territory  of  Missouri  was  erected  into  a  State, 
the  General  Court  has  received  the  appellation  of  the  Su- 
perior Court,  and  the  Court  of  Common  Pleas  for  the 
district  has  been  denominated  the  Circuit  Court  for  the 
county.  The  execution  on  the  first  judgment  was  issued 
within  a  short  time  after  it  was  rendered,  and  while  the  lien 
it  created  was  in  full  force,  unless  it  was  removed  by  the 
execution  and  sale  under  the  second  judgment. 

There  is  no  expression  in  the  law  of  Missouri  which  can 
suggest  a  doubt  on  this  subject  By  that  law,  judgments  are 
to  be  a  lien  on  all  the  lands  of  the  debtor.  This  lien  com- 
mences with  the  judgment,  and  continues  for  five  years.  The 
principle  is  believed  to  be  universal,  that  a  prior  lien  gives  a 
prior  claim,  which  is  entitled  to  prior  satisfaction,  out  of  the 
subject  it  binds,  unless  the  lien  be  intrinsically  defective,  or 
be  displaced  by  some  act  of  the  party  holding  it,  which 
shall  postpone  him  in  a  Court  of  law  or  equity  to  a  subse- 
quent claimant.  The  single  circumstance  of  not  proceed- 
ing on  it  until  a  subsequent  lien  has  been  obtained  and  car- 
ried into  execution,  has  never  been  considered  as  such  an 
act.  Take  the  common  case  of  mortgages.  It  has  never 
been  supposed  that  a  subsequent  mortgage  could,  by  obtain- 
ing and  executing  a  decree  for  the  sale  of  the  mortgaged 
property,  obtain  precedence  over  a  prior  mortgage  in  which 
all  tlie  requisites  of  the  law  had  been  observed.  If  such  a 
decree  should  be  made  without  preserving  the  rights  of  the 
prior  mortgagee,  ttie  property  would  remain  subject  to  those 
rights  in  die  hands  of  the  purchaser.  So,  in  cases  of  judg- 
ment, where  an  elegit  may  be  sued  out  against  the  lands  of 
the  debtor.  The  implied  lien  created  by  the  first  judgment, 
retains  the  preference  over  the  lien  created  by  a  second 
judgment,  so  long  as  an  elegit  can  issue  on  the  first.  A  sta- 
tutory lien  is  as  binding  as  a  mortgage,  and  has  the  same  ca- 
pacity to  hold  the  land  so  long  as  the  statute  preserves  it  in 
force. 

The  cases  cited  of  executions  against  personal  property, 
do  not,  we  tliink,  apply.  In  those  cases,  the  lien  is  not  cre- 
ated by  the  judgment,  or  by  any  matter  of  record.  The 
purchaser  of  the  goods  cannot  suppose  that  the  officer  has 
committed  any  impropriety  in  the  performance  of  his  duty. 
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1827«       ^^i  this  circumstance  has  induced  Parliament  to  secure  him. 

Xg^^v^^  It  isr  stated  by  Ashhurst,  Justice,  in  1   Term  Rep.  731.  that 

U.  States    ^^-g  ^^g  ^^  g^]^  object  of  that  part  of  the  statute  of  frauds 

Tillotson.  which  relates  to  this  subject.  In  the  case  at  bar,  the  judg- 
ment is  notice  to  the  purchaser  of  the  prior  hen,  and  there 
is  no  act  of  the  legislature  to  protect  the  purchaser  from  that 
lien. 

We  think,  then,  that  die  deed  made  bj  the  Sheriff  to  the 
purchaser,  under  the  first  judgment,  conveyed  the  legal  title 
to  the  premises ;  and  that  the  judgment  on  the  special  verdict 
>ought  to  have  been  in  favour  of  the  plaintiff. 

Judgment  reversed. 


[P&AOTICE.] 

Tub  United  States  against  Tillotson  and  another. 

Where  the  burthen  of  proof  of  certain  specific  defences  set  up  by  the 
defendant  is  on  him,  and  the  evidence  presents  contested  facts,  an 
absolute  direction  from  the  Court,  that  the  matters  produced  and 
read  in  evidence  on  the  part  of  the  defendant  were  sufficient  in 
law  to  maintain  the  issue  on  his  part,  and  that  the  jury  ought  to 
render  their  verdict  in  favour  of  the  defendant,  is  erroneous ;  and 
a  judgment  rendered  upon  a  verdict  purporting  to  have  been  given 
under  such  a  charge  will  be  reversed,  although  the  record  was 
made  up  as  upon  a  bill  of  exceptions  taken  at  a  trial  before  the  jury 
upon  the  matters  in  issue,  no  such  trial  ever  having  taken  place, 
and  the  case  having  assumed  that  shape  by  the  agreement  of  the 
parties,  in  order  to  take  the  opinion  of  the  Court  upon  certain 
questions  of  law. 

Feb.  24<h.  THIS  cause  was  argued  by  the  Attorney  General  and  Mr. 
Coxe  for  the  plaintiffs,  and  by  Mr.  Webster  diViA  Mr*  Wheattm 
for  the  defendants. 

tHarch  fid*  Mr.  Justice  Stort  delivered  the  opinion  of  the  Court. 
This  cause  comes  before  us  from  die  Circuit  Court  for  the 
Southern  District  of  New- York,  as  upon  a  bill  of  exceptions 
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taken  to  the  opinion  of  the  Court,  upon  a  trial  hefore  a  jury 
upon  the  matters  in  issue.  In  reality  no  such  trial  was  had ; 
hut  the  case  assumed  this  shape  by  the  agreement  of  the  par- 
ties, in  order  to  have  the  opinion  of  the  Court  upon  certain 
questions  of  law.  We  must,  however,  consider  the  case  ex- 
clusively upon  principles  applicable  to  it  as  a  bill  of  excep- 
tions taken  at  a  real  trial.* 

Upon  the  argument  in  this  Court,  various  important  ques- 
tions have  been  elaborately  discussed  by  counsel,  upon  which 
we  forbear  to  express  any  opinion,  as  our  judgment  of  re- 
versal proceeds  upon  a  ground,  which  renders  any  decision 
on  them  unnecessary. 

The  bill  of  exceptions  admits  the  due  execution  of  the 
bond  in  controversy,  and  the  breaches  stated  in  the  decla- 
ration are  answered  by  special  notices  of  defence  set  up  as 
bars  to  the  suit.  The  burthen  of  proof  of  these  defences,  in 
point  of  fact,  rested  on  the  defendants.  The  Court  is 
supposed  to  have  charged  the  jury,  that  the  matters  produced 
and  read  in  evidence  on  the  part  of  the  defendants  were  suf- 
ticient  in  law  to  maintain  the  issue  on  their  part,  and  that 
the  jury  ought  to  render  their  verdict  in  favour  of  the  de- 
fendants. This  charge  can  be  maintained  in  point  of  law 
only  upon  the  supposition,  that  the  evidence  presented  no 
contested  facts ;  for  otherwise  it  woulJ  withdraw  from  the 
jury  their  proper  functions,  to  determine  the  facts  upon  the 
evidence  in  the  cause. 

Upon  examining  the  record,  we  think  that  there  is  con- 
tradictory evidence,  or  rather  evidence  conducing  to  oppo- 
site results,  in  respect  to  a  point  material  to  many  of  the  spe- 
cifications of  defence,  and  particularly  as  to  the  matters  in 
the  third,  fifth,  sixth,  seventh,  eighth  and  ninth.  It  is  this  : 
whether  the  contract  of  the  7th  of  June,  1820,  between  Col. 
Gadsden,  as  agent  of  the  War  Department,  and  Samuel 
Hawkins,  was  ever  a  consummated  agreement,  binding  on  the 
United  States,  in  virtue  of  an  or^nal  authority  given  to  him, 


1827. 


U.  States 

T. 

Tillotson. 


a  The  cause  was  argued  and  determined  in  the  Court  below  upon 
a  case  agreed  upon  between  the  parties,  containing  a  state  of  facts ; 
but  as  the  state  of  facts  was  not  annexed  to  the  transcript  of  the  re- 
cord, this  Court  could  not  take  notice  of  it. 
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1897.      ^^  ^'^^^  ^  preliminary  agreement  dependent  for  its  Talidity 
^^-v'^^  upon  the  ratification  of  the  War  Department ;  and  if  that 
V.  Stales    ^^  withheld,  (which  there  was  direct  evidence  to  prove,) 
TiUotton.    the  agreement  was  a  mere  nullitj.     The  bill  of  ei^ceptions 
does  not  in  terms  find,  that  the  agreement  was  such  a  con- 
summated agreement.     It  merely  states,  that  ^^  on  or  about 
the  7th  of  June,  1820,  Col.  James  Gadsden,  then  acting  as 
die  agent  for  fortifications  at  Mobile  Point,  and  thertto  duly 
authorized  by  the  said  War  Departnunty  did  enter  into  an 
agreement  or  contract  with  the  said  Samuel  Hawkins,  touch- 
ing the  foregoing  contract,  with  the  said  Benjamin  W.  Hop- 
kins, and  the  erection  of  the  fort  therein  provided  for,'^  &c. 
The  word  '^  thereto^'  may  be  applied  either  to  the  next  an- 
tecedent, the  agency  of  fortifications,  or  to  the  subsequent 
clause  stating  die  agreement,     it  may  mean,  having  a  due 
authority  as  agent  for  fortifications,  or  having  a  due  authority 
to  enter  into  the  agreement.     The  recital  in  the  agreement 
itself,  that  Col.  Gadsden  entered  into  it  '^  in  pursuance  of 
the  instructions  of  the  Secretary  of  the  War  Department,^^ 
would  not  be  decisive  of  the  point,  supposing  it  to  be  entitled 
to  the  fullest  weight  as  matter  of  recital.     But  the  case  does 
not  rest  here :  in  another  part  of  the  record,  evidence  is  in- 
troduced on  the  part  of  the  United  States,  to  establish,  that 
the  agreement  so  made  had  never  been  ratified  on  the  part 
of  the  War  Department ;  and  also  to  show,  that  it  was  un- 
derstood by  that  department,  that  without  such  ratification 
the  contract  was  not  obligatory.     We  allude  to  that  part  of 
the  record,  where  it  is  stated,  that  the  agreement,  as  soon  as 
executed  at  Mobile  Point,  was  transmitted  to  the  War  De- 
partment, and  that  a  letter  was  written  by  the  authority  of 
that  department,  under  date  of  the  10th  July,  1830,  to  the 
defendants,  as  Hawkins's  sureties,  enclosing  a  copy  of  the 
agreement,  and  requesting  them,  if  they  would  sanction  it,  to 
send  certificates  ofthe  fact,  and  ^^signif}  theirapproval,  and  au- 
thorize it  to  be  carried  into  e0*ect''-*-and  it  is  added,  ^'  should 
you  object,  the  contract  will  be  carried  on  as  before^*  that  is, 
the  original  contract.    It  is  further  found  by  the  case,  that 
die  agreement  ''was  not  ratified  by  the  Secretary  of  War, 
nor  ever  acted  upon,  except  so  far  as  it  may  appear  to  have 
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been  ratified  and  acted  ip»n  by  the  said  trantcript'^  (of  the       1$37. 
treasury  accounts)  contained  in  the  record. 

It  appears  to  us,  that,  taking  this  evidence  together,  it 
was  not  a  cocceded  point,  but  a  matter  of  controversy  be- 
tween the  parties,  whether  the  agreement  was  obligatory 
upon  the  United  States,  and  had  become  absolute  by  the  as- 
sent of  ail  the  persons  who  had  authority  to  perfect  the 
same.  This  being  so,  it  was  a  matter  of  iact  to  be  decided 
by  the  jury,  and  the  charge  of  the  Court  was  erroneoas  in 
withdrawing  it  from  the  consideration  of  the  jury. 

For  tins  reason  it  is  our  opinion,  that  the  judgment  of  the 
Circuit  Court  was  erroneous,  and  ought  to  be  reversed,  and 
the  cause  be  remanded,  with  directions  to  award  a  venire  far 
rias  de  novo** 


|;BiLL  OF  EitCHARes  AiTD  PaoHissoaT  Note.    Sale  with 

WA&aANTT.] 

Thornton,  Plaintiff  in  Error,  against  Wynn,  Defendant  in 

Error. 

An  unconditional  promise,  by  the  endorser  of  a  bill  or  note,  to  pay  it, 
or  the  acknowledgment  of  his  liability,  after  knowledge  of  his 
discbarge  from  his  responsibility  by  the  laches  of  the  holder, 
amounted  to  an  Implied  waiver  of  due  notice  of  a  demand  from 
Che  drawee,  acceptor,  or  maker. 

Upon  a  sale  with  a  warranty  of  soundness,  or  where,  by  the  speci4l 
terms  of  the  contract,  the  Tendee  is  at  liberty  to  return  the  article 
sold,  an  offei  to  return  it  is  equivalent  to  an  offer  accepted  by  the 
vendor,  and  the  contract  being  thereby  rescinded,  it  is  a  defence 
to  an  action  for  the  purchase  money,  brought  by  the  vendor,  and 
will  entitle  the  vendee  to  re(*.over  it  back  if  it  has  been  paid. 

So,  if  the  sale  is  absolute,  and  the  vendor  afterwards  consent  uncon- 
ditionally to  take  back  the  article,  the  consequences  are  the  same. 

But  if  the  sale  be  absolute,  and  there  be  no  subsequent  consent  to 
take  back  the  article,  the  contract  remains  open,  and  the  vendee 
must  resort  to  hb  action  upon  the  warranty,  unless  it  be  proved  chat 
the  vendor  knew  of  the  unsoundness  of  the  article,  and  the  vendee 
rendered  a  return  of  it  within  a  reasonable  time. 

a  See  1  Foffie^s  Rep.  905.  S.  C. 
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1837.  ^^^^  cause  was  argaed  by  Mr.  C.  C.  Lee  for  the  plaintiff  iu 

V^^^*^^  eiTor,*  and  by  Mr.  Worthington  for  the  defendant  in  error.^ 
Thornton 

Wjmn.  Mr.  Justice  Washington  delivered  the  opinion  of  the 

Court 
Jan.tUU  This  was  an  action  brought  by  the  defendant  in  error 

against  the  plaintiff  in  error,  in  the  Circuit  Court  for  the 
District  of  Columbia  and  county  of  Washington,  upon  a 
promissory  note  given  by  one  Miller  to  Thornton,  and  by 
him  endorsed  to  Wynn.  The  declaration  contains  a  count 
upon  the  note,  and  also  the  common  counts  for  money  laid 
out  and  expended,  and  for  money  had  and  received. 

At  the  trial  of  the  cause  upon  the  general  issue,  the  de- 
fendant below  took  two  exception?  to  the  opinion  of  the 
Court,  which  are  to  the  following  effect.  The  first  states, 
that  the  plaintiff  gave  in  evidence  the  note  and  endorsement 
mentioned  in  the  declaration,  and  in  order  to  dispense  with 
the  proof  of  the  ordinary  steps  of  diligence  in  presenting 
and  demanding  the  note  of  the  drawer,  and  giving  notice  to 
the  endorser,  the  plaintiff  offered  evidence  to  prove, 
that,  a  few  weeks  before  the  institution  of  this  suit,  the 
note  in  question  was  presented  to  tlie  defendant,  who,  being 
informed  that  Miller,  the  drawer,  had  not  paid  the  note, 
said,  ^^  he  knew  Miller  had  not,  and  that  Miller  was  not  to 
pay  it ;  that  it  was  the  concern  of  the  defendant  alone,  and 
Miller  had  nothing  to  do  with  it ;  that  the  note  had  been 
given  for  part  of  the  purchase  money  of  a  certain  race 
horse  called  Ratler,  and  that  the  defendant  offered  to  take 
up  the  said  note  if  the  plaintiff^s  agent  would  give  time, 
and  receive  other  notes  mentioned  in  payment  :^^  to  the 
admission  and  competency  of  which  evidence  the  defend- 
ant objected ;  but  the  Court  overruled  the  objection,  and 

a  ^H.  BL  609.  1  Moore's  Rep,  C.  P.  535.  3  Camp.  57.  11  EasVs 
Rep,  114  A  Doll,  109.  4  Tatmt,  93.  1  Esp,  261.  6  EasVs  Rep, 
110.    I  H  BL  17. 

h  1  Term  Rep  405.  2  Term  Rep.  703.  1  Esp,  302.  12  EasVs 
Rep.  171.  4  Cranch,  141.  t  Johns.  Rep,  1.  7  Mass.  Rep,  449.  5 
Mass,  Rep.  170.  11  Johns.  Rep,  180.  Peake's  N  P,  Cos,  203.  1 
TawU,  12.  2  Term  Rep,  713.  15  Easfs  Rep,  275.  Cotvp.  888. 
Dougl,^4,  1  Term  Rep,  133.  7 EasVs  Rep.ft74,  2  Tmmt.Z.  14 
Johns.  Rep.  416.    2  EasVs  Rep,  320. 
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admitted  the  evidence  as  competent  to  support  this  action,      1827. 
without  any  further  proof  of  demand  upon  the  draw«i^  or 
notice  to  the  endorser. 

That  the  said  evidence  being  so  admitted  by  the  Court, 
the  defendant  offered  evidence  to  prove  that  the  said  note 
was  given  for  part  of  the  purchase  money  of  the  said  race 
horse,  then  celebrated  for  his  performances  on  the  turf, 
sold  by  the  plaintiff  to  the  defendant,  and  the  said  Miller, 
the  drawer  of  the  note,  for  3,000  dollars,  of  which  3,000 
dollars  had  been  paid  ;  that  the  plaintiff,  at  the  time  of  so 
selling  this  horse,  warranted  him  sound,  and  declared  him 
capable  of  beating  any  horse  In  the  United  States,  and  re- 
commended the  purchasers  to  match  him  against  a  cele« 
brated  race  horse  ia  New- York  called  Eclipse ;  that  he 
also  gave  a  representation  of  his  pedigree,  which  he  de- 
scribed  as  unexceptionable,  and  promised  to  procure  his 
pedigree  and  send  it  to  the  defendant.  And  the  defendant 
then  offered  evidence  to  prove  that  the  said  hor«e,  at  the 
time  of  the  said  sale,  was  utterly  unsound,  and  broken  down, 
and  had  been  broken  down  whilst  in  the  plaintiff's  posses- 
sion,  and  was  reputed  and  proven  by  persons  in  the  neigh* 
bourhood  of  the  plaintiff,  who  afterwards  communicated 
the  same  to  the  purchaser ;  and  was  wholly  unfit  for, 
and  incapable  of,  the  action  and  fatigue  necessary  to  a 
i-ace  horse ;  and  that  the  plaintiff  had  wholly  failed  to  pro- 
cure and  furnish  the  pedigree  of  the  horse  as  he  had  agreed, 
and  that  a  pedigree  was  an  essential  term  in  the  purchase 
of  the  horse,  or  ordinarily  is  so  in  the  purchase  of  such 
horses,  without  which  this  horse  was  Worth  nothing ;  and 
thai  the  said  Miller,  as  soon  as  it  had  been  ascertained  by 
repeated  trials  that  the  horse  was  incurably  unsound,  offered 
to  return  him  to  the  plaintiff,  who  refused  to  take  him  back, 
although  the  former  offered  to  lose  what  he  had  already 
paid  for  the  horse,  which  offer  was  made  after  the  note  fell 
due.  Whereupon  the  Court  instrpcted  the  jury,  at  the 
prayer  of  the  plaintiff,  that  if  they  should  be  of  opinion,  from 
the  said  evidence,  that  the  said  horse  was,  at  the  time  of  the 
»aid  sale,  utterly  unsound  and  broken  don^,  and  had  beeix 
broken  down  whilst  in  the  plaintiff's  possession,  and  was 
wholly  unfit  for,  and  incapable  of,  the  action  and  fatigue  ne- 
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1 837.      cessary  to  a  race  hone,  but  that  the  said  facts  were  not 
v^^-v^^  kn4lvn  to  the  plaintijBT  at  the  time  of  the  said  sale,  the  said 
Thornton    {^^^^  ^^^  ^^^  ^  sufficient  defence  in  this  action  to  prevent 
Wynn.      the  plaintiff  from  recovering. 

9pon  these  instructions  of  the  Court,  the  jury  found  a 
verdict  for  the  plaintiff^  and  the  cause  now  comes  before 
this  Court  upon  a  writ  of  error. 
Quattiont  pre-     This  bill  of  exceptions  presents  two  questions  for  the  de*< 
bin  of  tzcefH  cbion  of  this  Court.     The  first  is,  whether  the  evidence  of- 
^^°'*  fered  by  the  plaintiff,  and  admitted  by  the  Court,  dispensed 

with  the  necessity  of  proving  a  demand  of  payment  of  the 
maker  of  the  note,  and  due  notice  to  Thornton  of  non- 
payment ;  and,  secondly,  whether  the  Court  below  erred  or 
not,  in  stating  to  the  jury  that  the  alleged  breach  of  the  war- 
ranty of  the  horse,  if  proved  to  their  satisfaction,  was  not  a 
sufficient  defence  in  this  action  to  prevent  the  plaintiff  from 
recovering,  unless  the  facts  stated  in  the  bill  of  exceptions 
were  known  to  the  plaintiff  at  the  time  of  the  sale. 

In  the  argument  of  the  first  question,  the  counsel  on  both 
sides  considered  the  evidence  offered  by  the  plaintiff  as  pre- 
senting a  double  aspect.  Ist.  As  authorizing  a  conclusion, 
in  point  of  fact,  that  the  note  of  hand  on  which  the  suit  is 
brought,  was  made  and  passed  to  Thornton  without  consi- 
deration, and  merely  for  his  accommodation ;  and,  2d.  As 
amounting  to  a  promise  to  pay  the  note,  or  at  least  to  an  ad- 
mission by  Thornton  of  his  liability  to  pay  it,  and  of  the 
right  of  the  plaintiff  to  resort  to  him,  whether  it  was  made 
solely  for  his  accommodation,  or  was  given  for  value  in  the 
ordinary  course  of  trade. 

As  to  the  first,  the  counsel  treated  the  note  throughout  as 
an  accommodation  note,  and  submitted  to  the  decision  of 
this  Court  the  question,  whether  the  endorser  of  such  a  note 
was  entitled  to  call  for  proof  of  a  demand  of  payment  of 
the  maker,  and  notice  to  himself? 

Whether  this  question  was  ever  raised  in  the  Court  be- 
low, or  in  what  manner  it  was  there  treated,  does  not  ap- 
pear from  the  bill  of  exceptions.  It  is  possible  that  that 
Court  may  have  Intended  nothing  more  by  their  direction 
to  the  jury,  than  to  sanction  the  admissibility  of  the  evidence, 
and  its  sufficiency  to  authorize  a  verdict  for  the  plaintiff. 
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without  other  proof  of  demand  and  notice,  provided  the      18^7. 

jury  should  be  of  opinion  that  it  warranted  the  conclusion  V^^v^^ 

that  the  note  was  given  without  consideration.     But  such  is    Thornton 

not  the  language  of  the  Court  as  stated  in  the  bill  of  excep-      Wynn. 

tions.     The  jury  were  informed  that  the  evidence  was  dbm- 

petent  to  support  the  action  without  such  further  proof  of 

demand  and  notice,  without  leaving  the  inference  of  fact 

that  the  note  was  given  without  consideration  to  be  drawn 

by  the  jury.     Had  the  Court  distinctly  stated  to  the  juiy 

that  this  was  such  a  note,  and,  therefore,  that  further  proof 

of  demand  and  notice  was  unnecessary,  the  incorrectness  of 

the  direction  could  hare  been  doubted  by  no  person,  since 

the  Court  would,  in  that  case,  have  inferred  a  fact  from  the 

evidence,  which  it  was  competent  to  the  jury  alone  to  do. 

And  yet  it  seems  difficult  to  distinguish  the  supposed  case 

from  the  one  really  presented  by  the  bill  of  exceptions,  upon 

the  hypothesis  that  the  Court  below  decided  any  thing  as  to 

the  particular  character  of  this  note,  since  it  is  very  obvious, 

that  no  question  of  fact  was  submitted  to  the  consideration 

of  the  jury.     It  is,  therefore,  due  from  this  Court  to  the  one 

whose  decision  we  are  revising,  to  conclude,  that  that  de-         * 

cision  did  not  proceed  upon  the  assumption  that  this  was  a 

note  drawn  for  the  accommodation  of  the  endorser. 

It  remains  to  be  considered,  whether  the  direction  was 
correct  upon  the  other  aspect  of  the  evidence. 

It  is  now  well  settled  as  a  principle  of  the  law  merchant,  An  uncondi- 
that  an  unconditional  promise  by  the  drawer  or  endorser  of  {JJ^^^j^y**"*!! 
a  bill,  to  pay  it,  after  full  knowledi'eof  all  the  circumstances  mo"""  ^o  » 

*    •'      '  °  .  .    waiver  of  no- 

necessary  to  apprize  him  of  his  discharge  from  his  responsi-  tice. 

bility  by  the  laches  of  the  holder,  amounts  to  an  implied 

Waiver  of  due  notice  of  a  demand  of  the  drawer  or  acceptor, 

and  dispenses  with  the  necessity  of  proving  it.   Such  are  the 

cases  of  BorrodaiU  v.  Lowe^  (4  Taunt.  93.)  Donaldson  ▼• 

Mtars^  (4  DalL  109.)  and  others  which  need  not  be  cited. 

So  if,  with  the  knowledge  of  these  circumstances,  he  an-  So    an     ae- 

swer,  that  the  bill  '^  must  be  paid,''  ''that  when  he  comes  of  uw  drawer's 

to  town  he  would  set  the  matter  risjht,"  "  that  his  affairs  |5'^bin"J'*Te; 

were  then  deranged,  but  that  he  would  be  glad  to  pay  it  as  the  mme  ef- 

feet 

soon  as  his  accounts  with  his  agents  was  settled,''  or ''  that 
he  would  see  it  paid,"  or  if  he  pay  a  part  of  the  bill ;  in  all 
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1837.  these  cases  it  has  been  decided  that  proof  of  regular  notice 
is  dispensed  with.  (2  Term  Rep.  713.  Bull.  J/.  P.  276. 
l2  Campb.  1^8.     6  Elast,  16.     2  Stra.  1246.) 

The  principle  upon  which  these  decisions  proceed  is 
explained  in  many  of  the  above  cases,  and  particularly  in' 
that  of  Rogers  v.  Stephens,  {2  Term  Rep.  713J  It  is  this,- 
that  these  declarations  and  acts  amount  to  an  admission  of 
the  party  that  tbe  holder  has  a  right  to  resort  to  him  on-  the 
bill,  and  that  he  had  received  no  damage  for  want  of  notice. 
See  also  Stark.  Evid.  272. 

The  same  principle  applies  with  equal  force  to  promisso- 
ry notes,  which,  after  endorsement,  partake  of  the  charac- 
ter of  bills  of  exchange,  the  endorser  being  likened  to  the 
drawer,  and  the  maker  to  the  acceptor  of  a  bill.     The  case 
of  Leffingwtll  ^  Pearpoini  v.  Whiter  (Johns.  Cas.  99.)  is 
ttiat  of  a  promissory  note,  where  the  endorser,  before  it  be- 
came  due,  stated  that  the  maker  had  absconded,  and  that, 
being  secured,  he  would  give  a  new  note,  and  requested 
time.     The  Court  say,  that  the  defendant  had  admitted  hit 
responsibility,  treated  the  note  as  his  own,  and  negotiated 
for  further  time  for  payment,  by  which  conduct  he  had 
waived  the  necessity  of  demand  of  the  maker,  and  notice 
to  himself.     (Taylor  v.  Jones,  2  Campb.  105.     Vau^han  v. 
Fuller,  2  Stra.  1246.  and  Aman  v.  Bailey,  Bull.  JV.  P.  276.) 
were  all  cases  of  actions  on  promissory  notes  against  the 
endorser.     In  this  case,  the  defendant  below,  upon  being 
informed  that  Miller,  the  maker  of  the  note,  had  not  paid 
it,  observed,  that  he  knew  he  had  not,  and  that  he  was  not 
to  pay  it;  that  it  was  the  concern  of  the -defendant alone, 
and  that  Miller  had  nothing  to  do  with  it,  it  having  been 
Knowledge  of  P^®^.  ^^^  P^^  ^^  ^hc  purchase  money  of  a  horse.     These 
?^^^^°f  lb*  ^^^'^'^^'^"8  amounted  to  an  unequivocal  admission  of  the 
bolder  ii  ei-  original  liability  of  the  defendant  to  pay  the  note,  and  no- 
SwcB  the  sD^  ^^''^g  more.     It  does  not  necessarily  admit  the  right  of  the 
doner,   apon  holder  to  resort  to  him  on  the  note,  and  that  he  had  received 

nii  proimee  or 

Mcknowledg-    no  damage  from  the  want  of  notice,  unless  the  jury,  to  whom 

■^■*'  the  conclusion  of  the  fact  from  the  evidence  ought  to  have 

been  submitted,  were  satisfied  that  the  defendant  was  also 

apprized  of  the  laches  of  the  holder  in  not  making  a  regular 

demand  of  payment  of  the  note,  by  which  he  was  dis- 
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charged  from  his  responsibility  to  pay  it.  The  knowledge  i  g^T. 
of  this  fact  formed  an  indispensable  part  of  the  plaint ifiPs 
case,  since  without  it  it  cannot  fairly  be  inferred  that  the  de- 
fendant intended  to  admit  the  right  of  the  plaintiff  to  resort 
to  him,  if,  in  point  of- fact,  he  had  been  guilty  of  such  laches 
as  would  discharge  him  in  point  of  law.  For  any  thing 
that  appeared  to  the  Court  below  from  the  evidence  stated 
in  the  bill  of  exceptions,  the  admissions  of  the  defendant 
may  have  been  made  upon  the  presumption  that  the  holder 
had  done  ail  that  the  law  required  of  him  in  order  tochai^ 
the  endorsei:  -  That  due  notice  was  not  given  to  the  de- 
fendant he  could  not  fail  to  know  ;  but  that  a  regular  de- 
mand of  the  maker  of  the  note  could  not  be  inferred  by  tht 
Court  from  the  admissions  of  the  defendant. 

For  the  reasons  above  stated,  the  judgment  of  the  Court 
below  must  be  reversed,  and  the  cause  remanded  for  a  new 
IriaK 

But  since  the  second  question  before  mentioned  has  been  Quettioo  at  to 
ilistinctly  brought  to  the  notice  of  this  Court,  hds  been  fully.the  warranty 
argued,  and  must  again  he  derided  by  the  Court  below,  it"*    l!*Y"**J 
becomes  necessary  that  this  Court  should  pass  an  opinion  i>«rt    of  the 
upon  it.     That  question  is,  whether  the  alleged  breach  of yf"hcnote?" 
the  warranty  of  the  horse,  the  price  of  Vvhich  formed  part 
of  the  consideration  of  the  note,  if  proved  to  the  satisifaction 
of  the  jury,  was  a  sufficient  defence  in  this  action  to  prevent 
the  plaintiff  from  recoverini;,  unless  the  facts  stated  in  the 
bill  of  exceptions  were  known  to  the  plaintiff  below  at  the 
time  of  the  sale  ? 

The  question  is  not  whether  the  purchaser  of  a  horse     How  far  ii 
which  is  warranted  sound,  has  a  remedy  over  against  the  ^"J).^*^*^"!^**^^^* 
vendor,  upon  the  warranty,  in  c  ist  it  be  broken,  but  whe-  action  on  the 
ther,  in  an  action  against  him  for  the  purchase  money,  he 
can  be  permitted  to  defend  himself  by  proving  a  breach  of 
the  warranty. 

The  cases  upon  this  subject  are  principally  those  where 
llie  vendee,  having  executed  the  contract  on  his  part,  by 
paying  the  purchase  money,  brought  an  action  of  indebita- 
tus assumpsit  against  the  vendor  as  for  money  had  and  re- 
ceived to  his  use.  But  it  is  perfectly  clear,  that  the  reason- 
ing of  the  Court  in  those  cases  applies  with  equal  force  to 
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1827*  ^  ^^^^  where  the  breach  of  the  warranty  is  set  up  by  the 
^^,0^  ^^^  vendee  as  a  defence  against  an  action  against  him  to  recover 
Thornton    ^^  purchase  money. 

Wjnn.  ^^'^  fi>^^  c^s^  ^6  vti'^^i  with  on  this  subject,  is  that  of 

Power  V.  Wells^  of  which  a  very  imperfect  report  is  to  be 
seen  in  a  short  note  in  DougL  24.  and  in  Cowp,  Rep.  818. 
There  the  plaintiff  gave  a  horse  and  20  guineas  to  the  de- 
fendant, for  another  horae,  which  he  warranted  to  be  sound, 
but  which  proved  otherwise.  The  plaintiff  offered  to  return 
the  horse,  which  was  refused,  and  the  plaintiff  brought  two 
actions,  one  for  money  had  and  received,  to  recover  back  the 
20  guineas  which  he  had  paid,  and  an  action  of  trover  for  the 
horse,  possession  of  which  the  plaintiff  had  delivered  to  the 
defendant.  The  Court  decided,  that  neither  action  could 
be  maintained  ;  not  the  second,  because  the  property  had 
been  changed.  This  Case  was  referred  to  by  the  Judge 
who  had  decided  it  at  Nisi  Prius^  in  the  case  of  Weston  ▼• 
Dowries,  {DougL  23.)  which  soon  after  came  before  the 
Court  of  King's  Bench.  That  was  an  action  for  money 
had  and  received,  and  the  case  was,  that  the  plaintiff  had 
paid  a  certain  sum  to  the  defendant  for  a  pair  of  horses,  which 
the  defendant  agreed,  at  the  time,  to  take  back,  if  the)  were 
disapproved  of,  and  returned  within  a  month.  They  were 
returned  accordingly  within  the  stipulated  period,  and  ano« 
ther  pair  was  sent  in  their  stead,  without  any  new  agreement. 
These  were  likewise  leturned,  and  accepted  by  the  vendor, 
and  a  third  pair  were  sent,  which  being  likewise  offered  to 
be  returned,  the  vendor  refused  to  take  them  back.  Liord 
Manstield  was  against  the  action,  because  the  contract,  being 
a  special  one,  the  defendant  ought  to  have  notice  by  the  de- 
claration that  he  was  sued  upon  it.  Ashhurst,  J.,  was  of  the 
same  opinion  ;  but  added,  that  if  the  plaintiff  had  demanded 
his  money  on  the  return  of  the  first  pair  of  horses,  this  action 
would  iiave  lain,  but  that  the  contract  was  continued  ;  from 
which  expression  nothing  more  is  understood  to  have  been 
meant,  than  that  the  contract  remained  open.  The  ground 
upon  which  Buller,  J.,  thought  that  the  action  could  not  be 
maintained  was,  that,  by  refusing  to  take  back  the  horses, 
the  defendant  had  not  precluded  himself  from  entering  into 
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the  nature  of  the  contract,  and  that,  whenerer  that  is  open,      ]  927. 
it  must  be  stated  specially.  V^^v^^ 

The  meaning  of  these  latter  expressions  is  distinctly  stated  Thomtoa 
by  the  Court,  and  particularly  by  this  judge,  in  the  case  of  Wynn. 
Towers  y.  Barret^  (1  Term  Rep.  133.)  which  followed  next 
in  order  of  time ;  that  was  also  an  action  for  money  had 
and  received.  The  money  was  paid  for  a  horse  and  chaiiey 
to  be  returned  in  case  the  plaintiiTs  wife  should  not  ap- 
prove of  them.  They  were  accordingly  sent  back  to  the 
defendant  in  three  days  after  the  sale,  and  left  on  his  premises 
against  his  consent  to  receive  them.  , 

LfOrd  Mansfield,  Ch.  J.,  and  Willis,  J.,  distinguish  this 
case  from  that  of  Weston  v.  Dowries^  upon  the  ground  that 
ttat  was  an  absolute,  and  this  a  conditional  agreement,  which 
was  at  an  end  by  the  return  of  the  horse  and  chaise,  and  was 
no  longer  open.  Both  the  judges  treat  the  case  as  if  the 
vendor  had  taken  back  the  property,  although,  in  fact,  he 
had  not  consented  to  do  su.  Asbhurst,  J.  was  of  opinion, 
that  this  case  would  have  resembled  that  of  Weston  v. 
Dowries^  if,  in  that,  the  plaintiiT  had  returned  the  horses. 
It  is  ver}'  clear,  from  what  was  said  by  the  same  judge  in  that 
case,  that  his  meaning  in  this  was,  if  the  plaintiff  had  re- 
turned the  first  pair  of  horses^  and  then  demanded  his  mo- 
ney ;  for,  he  adds,  that  in  that  case  there  was  an  end  of  the 
first  contract  by  the  plaintiff's  faking  other  pairs,  and  this 
constituted  a  new  contract,  not  made  on  the  terms  of  the 
first.  But  in  this  case  the  contract  was  conditional,  and 
when  the  horse  and  chaise  were  returned,  the  contract 
was  at  an  end,  and  the  defendant  held  the  money  against 
conscience.  Buller,  J.,  is  still  more  explicit.  He  says,  that 
the  defendant,  by  the  contract^  had  put  it  in  the  power  of  the 
plaintiff  to  terminate  it,  by  returning  the  horse  and  chaise, 
and  that  the  plaintiff  had  no  option  to  refuse  to  take  them 
back ;  and  that,  being  bound  to  receive  them,  the  case  was 
the  same  as  if  he  had  actually  accepted  them.  He  adds, 
that  the  distinction  between  those  cases  where  the  contract 
is  open,  and  where  kt  is  not,  is,  that  if  it  be  rescinded,  either 
by  the  original  terms  of  the  contract^  as  in  this  case,  where 
no  act  remains  to  be  done  by  the  defendant,  or  hy  a  subsc" 
queni  euseni  by  him,  the  plaintiff  may  recover  back  his  whole 
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1837.      oaoney,  and  then  this  action  will  lie.     But  if  it  be  open,  the 
v,^p^/*^  plaintitf's  demand  is  only  for  damages  arising  out  of  the 
Thornton    contract 

Wyno.  ^^^  Court  proceeded  upon  this  distinction  in  deciding 

the  rase  of  Paytit  v.  fVhale^  (7  EaslU  Rep,  274.)  which  fol- 
lowed the  one  just  noticed.  The  action  was  to  recover  back 
money  paid  to  the  defendant  for  a  horse  sold  by  him  to  the 
plaintitT,  which  he  warranted  sound.  The  plaintilT  ofiTered 
to  return  the  horse  upon  an  all^ation  of  his  unsoundness, 
which  the  defendant  denied,  and  refused  to  take  him  back, 
but  agreed  that,  if  he  was  in  fact  unsound,  he  would  take 
him  back,  and  return  the  purchase  money.  The  u^isound- 
ness  was  proved  at  the^rial ;  but  the  Court  was  of  opinion, 
that  the  action  could  not  be  supported,  and '  distinguished 
this  case  from  the  preceding  one  by  observing,  that  in  that 
the  plaintiff  had  an  option,  by  the  original  contract,  to  rescind 
it  on  a  certain  event ;  but,  here,  it  was  no  part  of  the  origi- 
nal contract  that  the  horse  was  tu  he.  taken  bi^lck  ;  and  that 
the  subsequent  promise  amounted  to  no  more  than  that  he 
would  take  him  back  if  the  warranty  were  shown,  to  be 
broken,  which  still  left  the  question  of  warranty  open  for 
discussion,  and  then  the  form  of  the  action  ought  to  give  the 
defendant  notice  of  it  by  being  brought  upon  the  warranty. 
The  ca.«<e  of  Lewis  v.  Congrave,  (2  Taunt.  2.)  was  pre- 
cisely like  the  present,  in  which  the  same  distinction,  and 
the  same  principles,  were  recognised  by  the  judge  who  fried 
the  cause  at  J^ltst  Prius.  It  was  an  action  on  a  bill  drawn 
for  the  price  of  a  horse,  which,  on  the  sale  of  him,  was  war- 
ranted sound,  but  turned  out  not  to  be  so.  The  defendant 
offered  to  return  the  horse,  which  was  refused,  and  the  de- 
fendant left  him  in  the  plaijitiff^s  s^table  without  his  know- 
ledge. The  judge  decided,  that  as  the  plaintifi'had  refused 
to  take  back  the  horse,  the  contract  of  sale  was  not  rescind- 
ed, and,  consequently,  that  the  defendant  must  pay  the  bill, 
and  take  his  remedy  b)  action  for  the  deceit.  But  upon  a 
rule  to  show  cause  why  a  new  trial  should  not  be  granted, 
the  Court  said,  that  it  was  clear  the  plaintiff  knew  of  the 
unsoundness  of  the  horse,  which  was  clearly  a  fraud,  and 
that  no  man  can  recover  the  price  of  an  article  sold  under  a 
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fraud.     See  also  the  cases  of  Fortune  v.  Lingham^  (2  Campb.      1 327, 
416.)  and  Solomon  v.  Turner,  (1  Stark.  51.) 

The  result  of  the  above  cases  is  this :  if,  upon  a  sale  with 
a  warraoty,  or  if,  by  the  special  terms  of  the  contract,  the 
vendee  is  at  liberty  to  return  the  article  sold,  an  offer  to  re-  _ 

''  General  remit 

turn  it  is  equivalent  to  an  ofier  accepted  by  the  vendor,  and,  of  the  autiio- 
in  that  case,  the  contract  is  rescinded  and  at  an  end,  which ' 
is  a  sufficient  defence  to  an  action  brought  by  the  vendor 
for  the  purchase  money,  or  to  enable  the  vendee  to  maintain 
an  action  for  money  had  and  received  in  case  the  purchase 
money  has  been  paid.  The  consequences  are  the  same 
where  the  sale  is  absolute,  and  the  vendor  afterwards  con- 
sents, unconditionally,  to  take  back  the  property ;  because, 
in  both,  the  contract  is  rescinded  by  the  agreement  of  the 
parties,  and  the  vendee  is  well  entitled  to  retain  the  pur- 
chase money  in  the  one  case,  or  to  recover  it  back  in  the 
other.  But  if  the  sale  be  absolute,  and  there  be  no  subse- 
quent agreement  or  consent  of  the  vendor  to  take  back  the 
article,  the  contract  remains  open,  and  the  vendee  is  put  to 
his  action  upon  the  warranty,  unless  it  be  proved  that  the 
vendor  knew  of  the  unsoundness  of  the  article,  and  the 
vendee  tendered  a  return  of  it  within  a  reasonable  time. 
We  are,  therefore,  of  opinion,  that  the  direction  of  the 
Court  in  this  case,  upon  the  second  exception,  was  entirely 
correct.  The  judgment  is  to  be  reversed,  and  the  cause  re< 
manded  to  the  Court  below  for  a  new  trial. 


s=« 


[Practice.] 


Mallow  and  Others  against  Hindl. 

Wber^an  equity  cause  may  be  finally  decided  as  between  the  parties 
litigant,  without  bringing  others  before  the  Court,  who  would,  ge- 
nerally speaking,  be  necessary  parties,  such  parties  may  be  dispen- 
sed with  in  the  Circuit  Court,  if  its  proof<«  cannot  reach  theoi^or  if 
they  are  citizons  of  another  state. 
Vol.  XII.  ?.> 


194 


CASES  IN  THE  SUPREME  COURT 


1827. 


But  if  the  rights  of  thoM  not  before  the  Court  are  inseparably  connect- 
ed with  the  claim  of  the  parties  litif  mot,  so  that  a  final  decbion 
cannot  be  made  between  them  without  affecting  the  righUi  of  the 
absent  parties,  the  peculiar  constitution  of  the  Circuit  Court  forms 
no  ground  for  dispensing  with  such  parties. 

But  the  Court  may,  in  its  discretion,  where  the  purposes  of  justice 
require  it,  retain  jurisdiction  of  the  cause  on  an  injunction  bill 
as  between  the  parties  regularly  before  it,  until  the  plaintiffs  have 
bad  an  opportunity  of  litigating  their  controversy  with  the  other 
parties  in  a  competent  tribunal,  and  if  it  finally  appear  by  the  judg- 
ment of  such  tribunal,  that  the  plaintiffs  are  equitably  entitled  to 
the  interest  claimed  by  the  other  parties,  may  proceed  to  a  final  de- 
cree upon  the  merits. 


Fa.iuk. 


THIS  cause  was  argued  by  Mr.  Bond  and  Mr.  Brushy  for 
the  appellaDts,  and  by  Mr.  Doddridge  and  Mr.  Scott ^  for  the 
respondents. 


Fei.  ftQth. 


Mr.  Justice  Teimble  delivered  the  opinion  of  the  Court. 

This  is  an  appeat  from  the  decree  of  the  Circuit  Court  for 
the  District  of  Ohio,  dismissing  generally,  with  costs,  the  bill 
of  the  appellants,  who  were  plaintiffs  in  that  Court* 

The  suit  was  a  contest  for  land  in  the  District,  set  apart  on 
the  north-west  side  of  Ibe  Ohio,  for  the  satisfaction  of  the 
bounty  lands  due  to  the  officers  and  soldiers  of  the  Virginia 
line,  or  continental  establishment,  in  the  revolutionaiy  war. 

The  plaintifis  set  up  claim  tb  the  land  by  virtue  and  under 
a  survey,  No.  537,  in  the  name  of  John  Campbell.  It  ap- 
pears that  John  Campbell,  before  his  death,  made  his  last 
will  and  testament,  whereby  he  devised  his  land  warrants, 
entries  and  surveys,  iu  the  military  district,  to  Col.  Richard 
Taylor  and  others,  his  executors,  in  trust  for  the  children  of 
the  testator's  sister,  Sarah  Beard ;  and  that  Taylor  alone  qua- 
lified as  executor,  and  took  upon  himself  the  trust.  Taylor 
never  conveyed  or  assigned  the  warrants,  entries,  or  surveys, 
to  Mrs.  Beard's  children,  but  permitted  them,  as  the  bill 
charges,  to  take  the  management  of  them  into  their  own 
hands. 

Elias  Langham  made  sundry  executory  contracts  with 
Mrs.  Beard's  children,  after  Aey  arrived  at  full  age,  which 
contracts  are  set  out  in  the  bill,  whereby,  as  the  complain- 
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anti  allege,  Langham  became  equitably  entitled  to  survey      ]  ^27. 
No.  537 ;  and  afterwards  8old,aiid  made  deeds  of  conveyance 
for  the  land  to  the  complainants ;  who,  in  consequence  of 
their  purchases  from  Langham,  took  possession  of,  and  im- 
proved the  land. 

Thomas  S.  Hinde,  having  purchased  and  procured  an  as- 
signment of  a  military  warrant  from  Col.  Richard  Taylor, 
and  belonging  to  him  in  his  own  right,  made  an  entry  thereof 
in  Hinders  own  name  in  the  principal  surveyor's  office  ^  and 
having  caused  a  survey  to  be  made  thereupon,  covering  sur- 
vey No.  537,  in  the  name  of  Campbell,  Hinde  obtained  a  pa*^ 
tent  for  the  land  from  the  government. 

Being  thus  clothed  with  the  legal  title,  Hinde  instituted 
actions  of  ejectment  i&  the  Circuit  Court  against  the  appel- 
lants, and  obtained  judgments  of  eviction  against  them. 

They  filed  their  bill  praying  for  an  injunction  against  the 
judgments  at  law ;  and  also  praying  that  Hinde  should  be 
decreed  to  release  and  convey  to  them  bis  legal  title,  and  for 
general  relief. 

The  bill  charges,  that  Col.  Richard  Taylor,  with  full  no* 
tice  that  the  appellants  were,  in  virtue  of  Langham's  con- 
tract with  the  cestuii  que  trusty  and  Langham's  sale  to  them, 
equitably  entitled  to,  and  in  possession  of,  survey  No.  537, 
fraudulently  combined  with  Hinde  and  others,  and  impro- 
perly and  without  authority,  withdrew  the  entry  on  wbicli 
survey  No.  537  had  been  made,  and  re-entered  and  caused  it 
to  be  surveyed  elsewhere ;  and  that  Hinde,  availing  himself  of 
such  improper  and  unauthorized  withdrawal,  bad  entered, 
surveyed  and  patented  the  land  in  his  own  name,  he  alsd 
having  notice  of  all  the  circumstances  attending  the  claim- 
of  the  appellants ;  and  that  Taylor  and  the  Beards  refuse 
to  perfect  the  survey  by  obtaining  a  patent,  and  refuse  to 
convey  or  transfer  it  to  the  appellants. 

The  bill  also  alleges,  that  Langham  had  become  equitably 
and  legally  entitled  to  the  survey  No.  537,  as  a  purchaser 
thereof  for  taxes  due  thereon  to  the  state  of  Ohio. 

Hiode  filed  his  answer,  in  which  he  denies  the  chargof 
•f  fraud  and  collusion ;  insists  the  land  had  become  vacant 
by  the  withdrawing  of  the  entry  in  the  name  of  Campbell, 
and  by  surveying  it  elsewhere;  and  that  he  had  legally  ap- 
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1837*  propriated  it  bj  his  entry,  survey,  and  grant;  he  neither 
admits  nor  denies  the  execution  of  the  contracts  alleged  be* 
tween  Langham  and  the  Beards,  and  puts  the  complainants 
ttpon  proof ;  and  he  further  insists  that  such  contracts,  if 
made,  conferred  upon  Langham  no  equitable  title :  first,  be- 
cause  the  Beards  had  no  power  to  sell,  without  the  concur- 
rence of  Taylor,  the  trustee ;  and,  secondly,  because  Lang- 
ham had  obtained  the  contracts  by  fraud,  and  had  not  paid 
the  consideration  stipulated. 

Neither  Taylor,  the  trustee,  nor  the  ctstuis  que  tmst,  with 
whom  the  complainants  all^e  Langham  contracted  for  the 
land,  are  made  defendants,  they  being  out  of  the  limits  of 
the  jurisdiction  of  the  Court 

No  attempt  has  been  made  in  the  argument  to  support  the 
validity  of  the  tax  sale,  and  it  may  be  laid  out  of  the  case. 

For  the  appellees  it  is  insisted,  that  the  proper  parties  are 
not  before  the  Court,  so  as  to  enable  the  Court  to  decree 
upon  the  merits  of  the  conflicting  claims.  And  we  are  all 
of  that  opinion.  It  is  plain,  that  the  appellants  cannot  set 
up  the  iBurvey  No.  537,  against  the  appellees^  title,  without 
first  showing  themselves  entitled  to  that  survey.  They  claim 
that  survey,  not  by  any  assignment,  or  other  instrument,  in- 
vesting them  with  a  legal  right  to  it,  but  by  executory  agree- 
ments, the  validity  and  obligation  of  which  the  parties  to 
them  have  a  right  to  contest. 

We  cannot  try  their  validity,  and  decide  upon  their  effi- 
cacy, by  affirming  they  confer  upon  the  appellants  an  equi- 
table right,  without  manifest  prejudice  to  the  rights  of  those 
not  before  the  Court.  The  complainants  can  derive  no  claim 
in  equity  to  the  survey,  under,  or  through  Laiigham's  execu- 
tory contracts  with  the  Beards,  unless  these  contracts  be 
such  as  ought  to  be  decreed  against  them  specifically  by  a 
Court  of  equity.  How  can  a  Court  of  equity  decide  that 
these  contracts  ought  to  be  specifically  decreed,  without  hear- 
ing the  parties  to  them  ?  Such  a  proceeding  would  be  con- 
trary to  all  the  rules  which  govern  Courts  of  equity,  and 
against  the  principles  of  natural  justice.  Taylor,  too,  is  the 
legal  proprietor  of  the  warrant,  by  virtue  of  which  the  entry 
and  survey  No.  537  was  made,  and  in  general  the  right  of 
removal  it  incidental  to  the  right  of  property.    But  it  is  al** 
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leged  he  has  parted  with  that  incidental  right,  although  the 
general  legal  title  of  ownership  remains  in  him  ;  or  that  he 
has  exercit^ed  this  incidental  right  fraudulently  and  impro- 
perly, to  the  prejudice  of  the  appellants. 

Can  any  Court  justly  strip  him  of  this  incidental  right,  or 
convict  him  of  fraud  unheard  ?  Besides,  if  the  Court  should, 
hy  its  decree,  compel  Hinde  to  release  his  legal  title  to  the 
complainants,  upon  the  grounds,  that  the  entry  and  survey 
No.  537  are  superior  to  his  title,  it  would  be  giving  to  the 
complainants  that  which  belongs  to  Taylor  as  trustee,  and 
to  his  ceshiis  que  trusty  unless  by  their  acts  and  agreements 
they  have  parted  with  their  right  to  the  survey.  If  the 
Courts  of  the  United  States  were  Courts  of  general  jurisdic- 
tion, it  could  not  be  doubted,  that  Taylor,  William  and  Jo* 
seph  Beard,  and  Mr.  M*Gowan  and  wife,  would  be  necessary 
and  indispensable  parties,  without  whom  no  decree  upon 
the  merits  could  be  made.  But  it  is  contended,  that  the  rule 
which  prevails  in  Courts  of  equity  generally,  that  all  the 
parties  in  interest  shall  be  brought  before  the  Court,  that  the 
matter  in  controversy  may  be  finally  settled,  ought  not  to 
be  adopted  hy  the  Courts  of  the  United  States,  because  from 
the  peculiar  structure  of  their  limited  jurisdiction  over  per- 
sons, the  application  of  the  rule  in  its  full  extent  would 
often  oust  the  Court  of  it>  acknowledged  jurisdiction  over  the 
persons  and  subject  before  it. 

It  is  true,  this  equitable  rule  is  framed  by  the  Court  of 
equity  itself,  and  is  subject  to  its  sound  discretion.  It  is  not, 
like  the  description  of  parties,  an  inflexible  rule,  the  failure 
to  observe  which  turns  the  party  out  of  Court,  merely  be- 
cause it  has  no  jurisdiction  over  his  cauite;  but  being  intro- 
duced for  the  purposes  of  justice,  is  susceptible  of  considera- 
ble modifications  for  the  proiTiotion  of  these  purposes.  Ac- 
cordm^ly,  this  Court,  in  the  case  oi  Elmendorfy,  Taylor^  (10 
Wheat.  167.)  has  said,  ^'That  the  rule  which  requires  that 
all  persons  concerned  in  interest,  however  remotely,  should 
be  made  parties  to  the  suit,  though  applicable  to  most  cases 
in  the  Courts  of  the  United  States,  is  not  applicable  to  all. 
Jn  the  exercise  of  its  discretion,  the  Court  will  require 
the  plaintiff  to  do  all  in  his  power  to  bring  every  person  con- 
cerned in  interest  before  the  Court.     But  if  the  case  may 
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1837  hecmnphteljf  decided,  as  between  the  litigant  parties,  the 
\^^^^^  circumstance  that  an  interest  exists  in  some  other  person, 
Malloir  whom  the  process  of  the  Court  cannot  reach,  as  if  such 
qi^g^,  party  be  the  resident  of  some  other  State,  ought  not  to  pre- 
vent a  decree  upon  its  merits." 

This  doctrine  was  applied  to  the  case  where  a  small  inte- 
rest was  outstanding  in  one  not  before  the  Court,  as  tenant 
in  common. 

In  that  case,  the  right  of  the  party  before  the  Court  did 
not  depend  upon  the  right  of  the  party  not  before  the  Court ; 
each  of  their  rights  stood  upon  its  own  independent  basis  \ 
and  the  ground  upon  which  it  was  necessary,  according  to 
the  general  principle,  to  have  both  before  the  Court,  was  to 
avoid  multipUcity  of  suits,  and  to  have  the  whole  matter 
settled  at  once. 

In  this  case,  the  complainants  have  no  rights  separable 
irom,  and  independent  of,  the  rights  of  persons  not  made 
parties.  The  rights  of  those  not  before  the  Court  he  at  the 
very  foundation  of  the  claim  of  right  by  the  plaintiffs,  and  a 
final  decision  cannot  be  made  between  the  parties  litigant 
without  directly  affecting  aud  prejudicing  the  rights  of  others 
not  made  parties. 

We  do  not  put  this  case  upon  the  ground  of  jurisdiction, 
but  upon  a  much  broader  ground,  which  must  equally  apply 
to  all  Courts  of  equity,  whatever  may  be  their  structure  as 
to  jurisdiction.  We  put  it  on  the  ground  that  no  Court  can 
adjudicate  directly  upon  a  person's  right,  wilhout  the  party 
being  either  actually  or  constructivelly  before  the  Court. 

We  have  no  doubt  the  Circuit  Court  had  jurisdiction 
between  the  complainants  and  the  defendant,  Hinde,  so  far 
as  to  entertain  the  bill,  and  grant  an  injunction  against  the 
judgments  at  law,  until  the  matter  could  be  heard  in  equity. 

And  if  it  had  been  shown  to  the  Circuit  Court,  that  from 
the  incapacity  of  that  Court  to  bring  all  the  necessary  par- 
ties before  it,  that  Court  could  not  decide  finally  the  rights 
in  contest,  the  Court,  in  the  eiercise  of  a  sound  discretion, 
might  have  retained  the  cause,  and  the  injunction,  on  the 
application  of  the  complainants,  until  they  bad  reasonable 
time  to  litigate  the  matters  of  controversy  between  themi 
and  Taylor  and  the  Beards,  in  the  Courts  of  the  State,  or 
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tuch  tytber  Courts  as  had  jumdidioD  everfliem;  and  if     I8i7. 
then  H  was  made  to  appear  bj  the  j^klgment  of  a  compe-  v^^v^^ 
tent  tf ibanal,  that  the  complainants  were  eqaitablj  interest-     ^<>i^im« 
ed  with  the  rights  of  Ta3^lor,  the  trustee,  and  the  cestui$  qfit  FeathersMMia 
trust  in  the  survey  No.  637,  the  Circuit  Court  could  have  pro- 
ceeded to  decree  upon  the  merits  of  the  conflicting  surveys. 

Such  a  proceeding  would  seem  to  be  justified  by  the  ur- 
gent necessity  of  the  case,  in  order  to  prevent  a  failure  of 
justice ;  and  the  cause  would  have  remained  under  the  con- 
trol of  the  Circuit  Court,  so  as  to  have  enabled  it  to  prevent 
unreasonable  delay,  by  the  negligence  or  design  of  the  par- 
ties, in  litigating  their  fi^ts  before  some  competent  tribunal. 

The  cause  having  been  brought  to  a  hearing  before  the 
Circuit  Court  in  its  present  imperfect  Btate  of  preparation, 
ftat  Court  could  not  do  otherwise  than  dismiss  the  biH ;  but 
as  no  final  decision  of  the  rights  of  parties  could  properly 
be  made,  the  dismission,  instead  of  being  general,  ought  to 
have  been  without  prejudice.  So  much  of  the  decree  as 
dismisses  the  bill  generally  most  be  reversed,  and  the  de- 
cree, in  all  things  else,  affirmed ;  and  the  cause  is  to  be  re- 
manded to  the  Circuit  Court,  wi&  directions  to  dismiss  the 
bill  without  prejudice. 


[Fraudulent  Agrsxment.] 

CoNNoa  and  Others,  Appellants,  against  Featherstone 

and  Others,  Respondents. 

A  question  of  fact  upon  a  bill  filed  to  set  aside  the  sale  and  assign- 
OMBt  of  a  land  warrant,  upon  the  ground  that  it  was  obtained  by 
fraudulent  misrepresentation,  and  taking  undue  advantage  of  the 
party's  imbecility  of  body  and  mind. 

Evidence  deemed  insufficient,  and  bill  dismissed. 

THIS  cause  was  argued  by  Mr.  White^  for  the  appellants,  /on*  IM. 
and  bjr  Mr.  baacks^  for  the  respondents. 
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1827.  ^''*  Justice  Trimble  delivered  the  opinion  of  the  Court. 

N^^^v^^^      This  case  comes  before  the  Court  by  appeal  from  the 

Connor     decree  of  the  Circuit  Court  for  the  Western  District  of 

Featherstone  Tennessee, 

.  .  The  bill  was  instituted  by  James  Hibbits  in  his  lifetime, 

and  after  his  death  the  suit  was  revived  in  the  names  of  the 

appellees,  his  heirs  at  law,  after  which  the  defendants,  now 

appellants,  appeared  and  answered. 

.  The  object  of  the  suit  was,  to  have  delivered  up  to  the 
complainant  a  land  warrant  of  5,000  acres,  which  had  been 
issued  in  the  name  of  James  Hibbits,  upon  an  entry  made 
bj  him  in  John  Armstrong's  office.  No.  394.,  and  to  restrain 
James  and  Henry  W.  M.  Connor,  and  each  of  them,  from 
procuring  a  grant  upon  a  survey  which  had  been  made  and 
returned  for  the  use  of  James  Connor,  by  virtue  of  tho 
warrant,  under  colour  of  certain  assignir:ents  alleged  bj 
James  and  Henry  Connor  to  have  been  made  by  Hibbits, 
and  to  have  those  assignments  set  aside. 

It  appears,  that  James  Connor  held  a  writing  under  seal, 
dated  the  25th  of  September,  1796,  purporting  to  be  signed 
and  executed  by  James  Hibbits,  to  the  following  etTect ;  ^^  I, 
James  Hibbits,  of  the  county  of  Iredell,  and  State  of  North 
Carolina,  for  and  in  consideration  of  the  sum  of  ninety- 
three  pounds  ten  shillings,  of  the  State  aforesaid,  have 
granted,  bargained,  and  sold,  to  James  Connor,  of  Meek- 
lenburgh  county,  and  State  aforesaid,  a  5,000  acre  warrant 
entered  in  Colonel  John  Armstrong's  office.  No.  394,  and  I 
do  authorise  Colonel  William  Polkc,  or  any  of  his  deputies, 
or  any  other  surveyor,  to  issue  the  returns,  when  the  land  is 
surveyed,  in  the  name  of  James  Connor.'' 

The  execution  of  this  assignment  is  contested  by  the  bill, 
which  suggests,  that  a  mere  order  for  the  delivery  of  the 
warrant  was  given,  without  any  terms  of  transfer ;  but  its 
due  execution  is  expressly  averred  by  the  answer,  and  clearly 
sustained  by  evidence. 

It  appears,  from  the  statements  of  the  bill  and  an- 
swer of  James  Connor,  that  although  this  assignment  pur- 
ports to  be  general  and  absolute,  there  was  a  parol  agree- 
ment and  understanding  between  the  parties  at  the  time  of 
its  execution,  qualifying  its  general  import.     Bnt  the  parties 
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differ  very  materially  as  to  the  character  and  extent  of  thia  ]  837« 
parol  agreement.  Both  admit  that  Hibbita  was  indebted  to 
Connor  a  sum  of  money,  which  it  was  not  convenient  then 
to  pay,  but  they  differ  as  to  its  amount  Both  agree  ttiat  Featherstone 
the  sum  so  due  from  Hibbits  to  Connor,  and Connor^t  agree* 
ment  to  pay  to  government  a  balance  due  upon  the  entry  of 
about  twenty-four  pounds,  with  the  interest  thereon  due  to 
the  State,  and  for  which  the  warrant  was  detained,  was  the 
consideration  of  the  assignment.  Hibbits  insists,  that  by 
the  agreement  and  understanding  of  the  parties,  the  assign- 
ment was  intended  as  a  mortgage  or  security  for  the  debt, 
together  with  the  advance  to  be  made  to  the  government ; 
but  Connor,  in  his  answer,  expressly  denies  such  was  the 
character  of  the  agreement,  and  insists  it  was,  that  Connor 
should  be  proprietor  of  the  warrant,  so  far  as  these  sums 
would  go,  at  the  rate  of  sixty  pounds  per  thousand  acres, 
and  that  the  residue  should  be  held  by  him  in  trust  for  Hibbits. 
It  appears  that  Connor  paid  to  the  government  45  pounds, 
1 7  shillings  and  four  pence,  the  balance  due  upon  the  entry, 
with  interest,  and  procured  the  warrant  to  issue,  and  be 
delivered  to  him,  on  the  29th  of  November,  1 797.  It  ap- 
pears, that  the  adjustment  and  settlement  of  their  respec- 
tive interests  in  the  warrant,  was  the  subject  of  occasional 
correspondence  and  negotiation  between  them  from  that 
time  until  1817;  but  that,  as  the  land  lay  in  the  Indian 
country,  and  could  not  lawfully  be  surveyed  until  the  Indian 
title  should  be  extinguished  by  the  general  government,  the 
matter  lay  over  until  that  period. 

It  appears  that  in  June,  1817,  James  Connor  sent  his  son, 
Henry  W.  M.  Connor,  with  a  power  of  attorney,  and  in- 
structions, from  North  Carolina,  to  James  Hibbits  in  Ten- 
nessee, to  adjust  the  business  within,  either  by  selling  to 
Hibbits  Connor's  interest  in  the  warrant,  or  purchasing  Hib- 
bits' interest  in  it.  That  on  the  day  of  June,  1817, 
at  Hibbits'  own  house,  a  contract  was  made  by  Henry  Con- 
nor, as  agent  of  James  Connor,  with  Hibbits,  by  which  Hib- 
bits agreed  to  transfer  and  assign  to  James  Connor,  or  his 
agent  for  his  use,  all  Hibbits'  interest  in  the  warrant,  for 
which  Connor  agreed  to  convey  to  Hibbits  by  deeds  with 
special  warranty,  Connor's  right  in  two  grants  of  1000  acres, 
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1827.      i^  Connor^s  name,  calling  to  lie  on  Swift  Creek ;  and  also 
\^^^>y^^  give  a  bond  for  the  conveyance  of  1 50  acres  in  Bedford 
Connor     countj ;  in  execution  of  which  agreement  an  assignment  of 
Featherstone  the  whole  warrant  was  accordingly  executed  by  Hibbits^and 
deeds  for  the  two  grants  of  1000  acres  each,  on  Swift  Creek, 
and  a  bond  for  the  1 50  acres  in  Bedford  County,  were  exe- 
cuted by  Henry  W.  M.  Connor,  as  agent  for  James  Connor. 

The  bill  chaises  that  this  assignment  was  procured  by 
Henry  W.  M.  Connor  ^^  most  fraudulently,  and  in  the  fol- 
lowing manner  :^' — ^^  that  Hibbits  was  confined  to  his  bed  by 
a  severe  and  long  spell  of  sickness,  under  the  influence  of 
which  he  had  laboured  several  months;  that  his  intellect  and 
his  faculties  were  so  much  debilitated  and  impaired,  that  he 
scarcely  knew  any  thing  he  was  doing ;  that  Henry  Connor 
represented  all  the  lands  be  proposed  giving  for  the  warrant 
as  good  and  valuable  lands ;  and  he  moreover  represented 
that  the  land  called  for  in  said  warrant  lay  south  of,  and 
without  the  limits  of  the  state  of  Tennessee ;  all  of  which 
assertions  and  allegations  of  said  Henry  were  false,  and 
known  by  him  to  be  so  at  the  time.  He  had  been  correctly 
informed  that  the  land  lay  in  this  state,  (Tennessee,)  and  that 
it  was  very  valuable;  he  had  been  offered  for  part  of  it  six 
dollars  per  acre,  and  he  also  knew  that  the  two  tracts  of  1000 
acres  each  on  Swift  Creek  had  never  been  surveyed ;  and 
that  the  1 50  acres  in  Bedford  county  had  been  taken  by  a 
better  claim. '^ 

This  is  the  substance  of  the  charges  of  fraud  and  misre- 
presentation made  in  the  bill,  all  of  which  are  substantially 
denied  by  the  answer. 

At  the  hearing  of  the  cause,  the  Circuit  Court  decreed  that 
the  assignment  of  the  day  of  June,  1817,  should  be 

set  aside  and  held  for  nought ;  that  neither  of  the  Connoi*s 
should  hold  any  interest  in  the  warrant  by  virtue  of  that  as- 
signment, and  then  proceeded  to  direct  what  interest  the 
parties  should  respectively  hold  in  the  warrant,  under  the  as- 
signment and  contract  of  1 796,  and  directed  a  release  of  the 
proportion  allotted  by  the  decree  to  the  complainants  ac- 
cotdingly. 

It  is  plain  that  if  the  assignment  of  1817  ought  not  to  be 
set  aside,  the  decree  must  be  considered  not  only  erroneous, 
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* 
but  there  can  be  no  necessity  for  inquiring  what  interest  each      i  q27. 

party  should  hold  in  the  warrant  under  the  contract  and  as- 


signment of  1 79G,  independently  of  the  assignment  of  1 81 7.      ^^|||"<*^ 
That  matter  was  adjusted  by  the  contract  and  assignment  of  Featherttone 
1817;  and  unless  that  assignment  should  be  set  aside  for 
fraud  and  imposition,  we  cannot  go  behind  it. 

It  is  argued  that  James  tlibbits  was  so  diseased  in  mind 
and  body  as  to  be  incapable  of  controlling  bis  own  conduct, 
and  that  undue  adrantage  was  taken  of  his  imbecility  by 
Henry  W.  M.  Connor.  We  do  not  think  the  allegation 
supported  by  sufficient  proof.  Thf»  answer  denies  it ;  and 
William  Cawley  is  the  only  witness  who  spooks  directly  to 
the  purpose.  William  Alexander  swears  he  was  once  at 
Hibbits^  house  in  the  summer  of  1817 ;  that  Hibbits  was  in 
great  agony,  and  then  incapable  of  transacting  business ;  but 
whether  from  the  excess  of  bodily  pain  only,  or  conjointly 
firom  that  and  mental  imbecility,  he  is  silent.  The  former 
we  tlunk  the  fair  and  only  import  of  his  evidence,  as  he  says 
nothing  of  the  state  of  Hibbits^  mind,  but  speaks  expressly 
of  bodily  disease.  Besides,  it  is  uncertain  whether  this  was 
before  or  after  the  contract ;  and  cannot,  therefore,  furnish  a 
circumstance  in  aid  o(  Cawley's  statements.  Many  other 
witnesses  depose  as  to  Hibbits^  mental  condition,  whose 
statements  are  irreconcilable  with  Cawley's  impressions. 
A  letter  written  by  Henry  W.  M.  Connor  to  Adam  Miller, 
in  which  he  says,  '^  Mr.  Hibbits  has  found  out  that  I  made 
an  advantageous  trade  with  him,  that  the  land  was  in  the 
state  of  Tennessee,  contrary  to  his  expectation,  and  corn* 
plains  heavily  that  I  took  an  advantage  of  him,  that  he  was 
a  little  deranged  at  the  time,'^  is  greatly  relied  on  in  argu- 
ment, not  only  to  prove  Hibbits^  insanity,  but  to  prove  Hen- 
ry W.  M.  Connor  misrepresented  the  situation  of  the  entry 
of  5000  acres,  and  thereby  deceived  and  defrauded  Hibbits. 

So  far  as  the  letter  alludes  to  the  state  of  Hibbits^  mind 
at  the  time  of  the  contract,  and  to  ^^anadvantage'^  having  been 
taken  of  him,  the  writer  evidently  means  to  state  only  Mr. 
Hibbits^  subsequent  complaints,  and  not  the  facts  or  circum- 
stances actually  attending  the  transaction.  The  letter  can- 
not, then,  prove  that  Hibbits^  was  deranged,  or  that  Connor 
took  advantage  of  him,  unless  it  is  inferable  from  other  parts 
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1897.      of  the  letter.    He  says,  Hibbits  had  found  out  that  Connor 
v^^^v-^b/  had  made  an  advantageous  trade ;  but  it  would  be  a  very 
«»;;;">'     strained  construction  of  this  language,  to  suppose  Connor 
Featbentone  meant  any  thing  more  by  it  than  a  good  bargain. 

He  says,  Hibbits  had  found  out  the  land  lay  in  Tennes- 
see, contrary  to  his  expectation  ;  and  it  ha?  been  insisted  in 
aigument,  that  this  fixes  decisively  upon  Henry  Connor  the 
imputation  of  fraud  and  misrepresentation,  as  to  the  situa- 
tion and  value  of  the  5000  acres  of  land.  Wc  do  not  think 
80.  In  the  very  doubtful  state  of  the  question,  where  the 
state  boundary  would  run,  when  ascertained  by  public  au* 
thority,  the  various  conjectures  and  opinions  then  existing  on 
the  subject,  the  near  proximity  of  the  land  to  the  line,  as  af- 
terwards established,  no  inference  unfavourable  to  the  fair- 
ness of  Connor's  conduct  can  justly  be  drawn  from  Hibbits^ 
expectation  at  the  time  of  the  contract  that  the  land  was  not 
in  Tennessee,  unless  it  were  shown  that  Connor,  by  his  re* 
presentations,  superinduced  that  expectation.  There  is  no- 
thing in  the  letter,  and  we  can  discover  nothing  elsewhere  in 
the  evidence,  conducing  to  prove  that  Connor,  at  the  time 
of  the  contract,  made  any  representation  on  the  subject  of 
the  land  being  without  or  within  Tennessee^ 

In  the  existing  state  of  circumstances,  in  relation  to  the 
position  of  the  state  line,  which  was  not  fixed  or  known  until 
long  after,  it  could  at  most  be  but  matter  of  opinion  or  con- 
jecture, whether  the  land  would  or  would  not  fall  within 
Tennessee.  It  is  not  shown  that  Henry  W.  M.  Connor  ex- 
pressed even  an  opinion  to  Hibbits  on  the  subject ;  and  if 
Hibbits  entertained  an  erroneous  opinion,  it  would  be  going 
too  far,  in  a  matter,  apparently  involved,  at  the  time,  in  un- 
certainty, to  hold  Connor  responsible  for  that  error. 

The  bill  charges  Connor  with  falsely  representing  the 
value  of  the  5,000  acres ;  but  that  is  also  denied  by  the  an- 
swer, and  there  is  no  proof  in  support  of  the  bill. 

It  is  further  argued,  that  the  deeds  made  by  Connor  to 
Hibbits  for  the  two  tracts  of  1,000  acres  each,  calling  to  be 
on  Swift  creek,  being  drawn  by  Henry  W.  M.  Connor,  and 
containing  only  a  clause  of  special  warranty,  is  evidence  of 
the  fraud  and  undue  advantage  taken  of  Hibbits'  situation. 
The  clause  of  warranty  in  the  conveyances  is  to  the  follow- 
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iDg  effect,  to  wit :  ^^  That  he,  the  said  James  Connor,  for      ^  337^ 
himself  and  heirs,  shall  and  will  warrant  and  defend  the  v^^^v*^^ 
above  named  grant  from  the  lawful  claim  or  claims  of  anj     Connor 
person  or  persons  whatever;  but  it  is  hereby  understood peatherttone 
that  the  said  Henry  W.  M.  Connor,  as  agent  for  James  Con- 
nor, does  not  obligate  himself  to  warrant  the  laud  called  for 
in  the  grant,  but  only  to  warrant  the  grant  itself  from  all 
legal  claims  of  any  person  or  persons." 

Whatever  singularity  may,  at  first  blush,  appear  in  this 
clause  of  warranty,  it  vanishes  when  the  state  of  the  country, 
and  the  titles  in  it,  are  understood.  The. 5,000  acre  entry 
of  Hibbits,  and  the  land  given  in  exchange  for  it,  in  the 
contract  of  1817,  at  that  time  all  lay  in  the  Indian  country, 
and  the  Indian  title  thereon  had  not  been  extinguished.  Al- 
though the  warrant  upon  the  5,000  acre  entry  had  issued,  it 
had  not  been  surveyed,  and  could  not  be  lawfully  surveyed 
until  the  Indian  title  shuuld  be  extinguished  by  the  general 
government.  Although  grants  had  issued  for  the  two  tracts 
of  1,000  acres  each,  calling  to  lie  on  Swift  creek,  it  was 
very  probable  that  they  had  issued,  as  is  understood  to  have 
been  the  case  in  many  instances,  without  actual  surveys  hav- 
ing been  executed  on  the  grant.  By  the  laws  and  usages 
of  the  State,  as  understood  to  exist  at  the  time,  duplicate 
warrants  could  be  procured,  and  located  on  other  lands, 
whenever  it  appeared  the  land  granted  could  not  be  identi- 
fied for  want  of  a  survey,  or  was  lost  by  a  superior  interfering 
claim.  In  such  a  state  of  things,  it  was  evidently  a  risking 
bargain  on  both  sides  ;  and  the  peculiar  clause  of  warranty 
must  be  presumed  to  secure  to  Hibbits  the  benefit  of  pro- 
curing warrants  for  the  grants,  if  the  land  could  not  be  held 
by  the  grants  themselves.  The  same  remark  may  be  applied 
to  the  150  acres  in  Bedford  county,  with  this  additional  ob- 
servation, that  as  Henry  W.  M.  Connor  did  not  execute  a 
deed  of  conveyance  for  it  at  the  time  of  the  contract,  but  a 
bond  for  a  conveyance,  if  the  150  acres  is  lost,  or  he  is  other- 
wise unable  to  convey,  he  is  liable  upon  his  bond,  unless 
he  afterwards  made  a  conveyance  agreeably  to  his  bond ; 
and  in  that  case  Hibbits  would  derive  the  same  advantage 
of  being  entitled  to  a  warrant  for  that  quantity,  notwith* 
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1837.      standiDg  the  opinion  of  Henry  W,  M.  Connor,  as  expressed 
in  bis  letter  to  Miller  to  the  contrary. 

The  only  remaining  ground  of  argument  relied  upon  in 
support  of  the  decree  of  the  Circuit  Court  is,  that  the  con* 
sideration  agreed  to  be  given  for  the  last  assignment  has 
failed,  and  the  assignment  ought,  therefore,  to  be  set  aside. 
But  the  consideration  agreed  upon  has  not  failed.  Hibbits, 
as  must  be  inferred  from  the  deeds  for  the  two  tracts  of  1 ,000 
acres  each,  was  not  to  have  a  good  and  indefeasible  title ; 
but  such  title  only  as  the  grants  might  give,  with  the  inci- 
dental advantages  resulting  from  them  by  the  laws  of  the 
country.  The  150  acres  may  constitute  a  claim  for  da- 
mages, but  furnishes  no  ground  for  setting  aside  the  assign- 
ment of  1817. 

This  Court  is  of  opinion,  there  is  not  sufficient  evidence 
to  show  that  the  assignment,  dated  the  day  of 

June,  1817,  was  procured  by  fraud,  or  undue  advantage 
taken  of  the  situation  of  Hibbits ;  and  that  the  said  assign- 
ment ought  not  to  have  been  set  aside.  The  decree  of  tfie 
Circuit  Court  is,  therefore,  deemed  erroneous,  and  must  be 
reversed,  and  the  cause  remanded  to  the  Circuit  Court, 
with  directions  to  dismiss  the  bill,  with  costs. 


[Local  Law.] 
Edwards'  Lessee  against  Darby. 

Under  the  act  of  North  Carolina  of  178S,  for  the  relief  of  the  offi- 
cers and  soldiers  in  the  continental  line,  &c.,  the  commissioners 
having  determined  that  the  French  lick  was  within  the  reservations 
of  the  statute,  as  public  property,  and  having  surveyed  the  said 
reservation  in  1784,  the  same  was  protected  from  individual  survey 
and  location,  although  it  exceeded  the  quantity  of  640  acres. 

Tlie  French  lick  reservation  has  not  been  since  subjected  to  appro- 
priation, by  entry  and  survey,  as  vacant  land,  by  any  subsequent 
statute  of  North  Carolina  or  Tennessee. 


Jan.  t9<A. 
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THTS  eanee  was  argaed  by  Mr.  Talbot ,  for  the  plaintiff,      ]  337. 
and  by  Mr.  Elaton,  for  the  defendant.  v«^  -'^^ 

Edwards' 
LeMee 
Mr.  Justice  Trimblb  deliTered  the  opinion  of  the  Court.  t. 

This  is  a  writ  of  error  to  a  judgment  of  the  Circuit  Court     D*'*'!- 
for  the  Western  District  of  Tennessee.  jan.  %4th. 

The  plaintiff  prosecuted  an  action  of  ejectment  in  that 
Court,  to  recover  possession  of  a  small  tract  of  20  or  30 
acres  of  land,  which  had  been  laid  out  in  lots  and  squares  as 
part  of  the  town  of  Nashville,  the  tenants  in  possession 
being  the  owners  or  occupiers  of  such  lots. 

In  the  year  1818,  Patrick  H.  Darby  appropriated,  by  en- 
tfj  and  survey,  all  that  part  of  the  town  from  lot  No.  141, 
to  lot  No.  165,  the  latter  inclusive ;  and  having  obtained  a 
grant  therefor  from  the  State  of  Tennessee,  he,  before  the 
institution  of  the  suit,  conveyed  the  land  by  deed  to  Ed- 
wards.    This  was  the  plaintiff^s  title. 

The  legislature  of  North  Carolina,  by  an  act  passed  in 
the  year  1782,  entitled,  ^^  An  act  for  the  relief  of  the  offi- 
cers and  soldiers  in  the  continental  line,  and  for  other  pur- 
poses therein  mentioned,*'  enacted,  that  certain  bounties  in 
land  should  be  granted  to  the  officers  and  soldiers  in  the 
line  of  that  State,  on  continental  establishment. 

The  seventh  section  of  the  act,  after  reciting  that, 
^^  Whereas,  in  May,  1780,  an  act  passed  reserving  a  certain 
tract  of  country  to  be  appropriated  to  the  aforesaid  pur- 
poses, and  that  it  had  been  I'epresented  to  the  assembly  that 
sundry  families  had,  before  the  passing  of  the  said  act,  set- 
tled on  the  said  tract  of  country,  enacts  that  640  acres  of 
land  shall  be  granted  to  each  family,  or  head  of  a  family, 
and  to  every  single  man  of  21  years  or  upwards,  (to  include 
their  improvements,)  settled  on  said  land  before  the  first 
day  of  June,  1780.  for  which  they  shall  have  the  right  of 
pre-emption ;  provided  no  such  grant  shall  include  any  salt 
licks  or  salt  springs,  which  are  hereby  declared  to  be  re- 
served as  public  property,  tc^ether  with  640  acres  of  the 
adjoining  lands,  for  the  common  use  and  benefit  of  the  in- 
habitants of  that  country,  and  not  subject  to  future  appro- 
priations ;  and  all  the  remainder  of  the  aforesaid  tract  of 
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1897.  country  shall  be  considered  as  subject  to  partition  as  by  this 
act  directed.'* 

The  eighth  section  appoints  commissioners  in  behalf  of 
the  State,  ^'to  examine  and  superintend  the  laying  off  the 
land  in  one  or  more  tracts,  allotted  to  the  officers  and  sol- 
diers," 

The  eleventh  section  authorizes  the  commissioners  to  ap- 
point one  or  more  surveyors,  for  the  more  speedy  and  effec- 
tual laying  off  and  surveying  said  lands. 

The  commissioners,  in  the  exercise  of  their  powers  in 
carrying  this  act  into  effect,  determined  the  French  lick  to 
be  within  the  scope  of  its  provisions,  and  a  proper  object  of 
such  reservation,  and  caused  a  survey  to  be  made  of  said 
reservation  as  early  as  1784,  which  turns  out  to  include 
six  hundred  and  sixty -seven  and  three  quarter  acres,  instead 
of  six  hundred  and  forty,  and  embraces  within  its  limits  the 
whole  of  the  lots  laid  off  in  the  town  of  Nashville,  and  the 
land  covered  by  the  grant  to  Patrick  H.  Darby. 

In  the  year  1784,  the  legislature  of  North  Carolina,  by 
its  act,  appropriated  200  acres,  part  of  said  reservation,  for 
the  establishment  of  the  town  of  Nashville,  to  be  laid  off  at 
the  bluff  on  the  Cumberland  river,  nearest  the  French 
lick ;  and  commissioners  are  designated  in  the  act  to  lay  out 
the  proposed  town  in  streets,  lots,  and  squares ;  to  cause  a 
plan  thereof  to  be  made  out ;  and  to  sell  and  dispose  of  the 
lots  in  the  town  when  thus  laid  off. 

Upon  the  trial  of  the  general  issue  in  the  Circuit  Court, 
after  the  plaintiff  had  given  in  evidence  the  grant  to  Darby, 
and  conveyance  from  Darby  to  Edwards,  already  recited, 
the  defendants  gave  evidence  conducing  to  prove  that  the 
survey  made  of  the  reservation  around  the  French  lick,  by 
the  commissioners,  as  early  as  1 784,  included  the  whole  of 
the  land  granted  to  Darby,  and  then  in  controversy  ;  and 
also,  that  the  commissioners,  or  trustees,  for  laying  off  the 
town  of  Nashville,  had,  in  the  year  laid  off  and  dis- 

posed of  a  part  of  the  town  lots  ;  and  that,  afterwards,  the 
commissioners  had  laid  off  and  disposed  of  the  additional 
lots,  to  165  inclusive,  about  the  year  1789^  or  1790;  but  it 
appeared  that  the  quantity  of  200  acres  was  thereby  ex- 
ceeded by  20  or  30  acres,  such  excess  covering  the  lots 
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irom  141  to  165  inclusiTe,  but  the  whole  of  which  lay  with-      1 337. 
in  the  French  lick  reseiration,  as  laid  off  by  the  commission- 
ers about  the  year  1784. 

The  Court  instructed  the  jury,  that  if  they  found  the  land 
in  controversy,  and  within  Darby's  grant,  was  also  within 
the  boundary  of  the  town  as  actually  laid  off,  although  that 
boundary  exceeded  the  quantity  of  200  acres,  or  if  they 
found  it  was  within  the  actual  survey  of  the  French  lick  re- 
servation, as  laid  off  in  1784,  although  it  exceeded  the  quan- 
tity of  640  acres,  the  land  was  protected  from  individual 
appropriation  by  entry  and  survey,  both  by  being  so  within 
the  town  boundary  as  laid  off,  and  within  the  reservation  as 
laid  off,  or  if  not  by  both,  it  was  so  protected  by  being  in- 
cluded within  the  latter ;  and  that,  consequently,  the  grant 
to  Darby  was  void. 

To  this  opinion  and  instruction  the  plaintiff  excepted, 
and  his  exception  was  sealed,  and  made  part  of  the  record. 

It  is  not  necessary  to  decide  whether  the  land  in  contro- 
versy would,  or  would  not,  have  been  protected  from  indi- 
vidual appropriation  by  being  actually  laid  off  and  disposed 
of  as  town  lots,  beyond  the  quantity  of  two  hundred  acres,  as 
we  are  all  of  opinion  it  was  so  protected  by  being  within  the 
French  lick  reservation,  as  laid  off. 

It  is  argued,  that  the  commissioners,  appointed  by  the  act 
of  1 782,  were  not  authorized  to  cause  surveys  to  be  made  of 
the  reservations  of  640  acres  around  the  reserved  salt  licks 
and  springs,  that  the  reservation  was  by  quantity  only,  and 
that  no  legal  effect  can  therefore  be  attributed  to  the  survey. 
We  admit  the  statute  does  not  give  the  authority  to  survey 
the  reservations,  in  express  terms,  but  do  not  admit  that  the 
authority  may  not,  and  does  not,  result  by  necessary  impli- 
cation from  the  duties  they  were  expressly  required  to  per- 
form, and  from  the  general  provisions  of  the  statute.  They 
were  not  expressly  required  by  the  statute  to  determine  what 
licks  and  springs  were  proper  objects  for  reservation,  and 
came  within  the  provisions  of  the  statute;  but  they  were 
required  to  lay  off  and  cause  to  be  surveyed  the  lands  grant- 
ed to  the  officers  and  soldiec*,  subject  to,  and  so  as  not  to  in- 
terfere with,  these  reservations.  The  right  of  pre-emption 
granted  by  law  to  the  settlers,  of  640  acres  each,  including 
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1 897.      ^^'^  settleraerita,  were  also  to  be  avoided.     It  seems  to  re- 
>^r^  /-^fe^  suit  necessarily  from  these  provisions,  that  the  commission- 
Edwards*    gj^  jj^^jgj  gi^j  determine  what  were  the  proper  subjects  of 

V.  reservation,  and  having  determined  that  a  given  salt  lick  or 
BarbjT.  spring  came  within  the  provisions  of  the  law,  the  power  and 
duty  of  laying  off  by  survey  the  640  acres  reserved,  and  to 
be  avoided,  around  the  lick,  seems  necessarily  and  irresisti- 
bly to  result  to  the  commissioners,  in  all  cases  where  they 
might  deem  it  necessary  to  do  so,  in  order  to  enable  them  to 
lay  off  the  lands  for  the  officers  and  soldiers,  so  as  to  avoid 
these  reservations.  The  adjacency  of  pre  emption  rights, 
too,  might  render  it  both  necessary  and  proper  that  they,  as 
well  as  the  reservations,  should  be  laid  off,  because  both  were 
to  be  avoided.  But  more  especially  it  was  indispensable 
wherever  the  commissioners  were  about  to  lay  off  lands  for 
tlie  officers  and  soldiers,  adjacent  to  a  salt  lick  or  spring,  to 
have  a  survey  made  of  the  reservation,  to  give  it  figure  and 
fixed  locality  ;  otherwise,  the  reservation  being  of  quantity 
only,  without  boundary,  one  of  two  consequences  must  have 
resulted,  namely,  that  it  might,  lawfully,  be  encroached 
upon  on  one  side,  and  if  on  one,  on  any  other  side  ;  or  that, 
practically,  its  uncertainty  must  have  excluded  a  much  lai^cr 
quantity  than  was  intended  by  law  to  be  reserved  from 
the  satisfaction  of  the  claims  of  the  officers  and  soldiers. 

In  the  construction  of  a  doubtful  and  ambiguous  law,  the 
cotemporancous  construction  of  those  who  were  called  upon 
to  act  under  the  law,  and  were  appointed  to  carry  its  provi- 
sions into  elfect,  is  entitled  to  very  great  respect.  The  law 
was  not  only  thus  construed  by  the  commissioners,  but  that 
construction  seems  to  have  received,  very  shortly  after,  the 
sanction  of  the  legislature.  By  the  third  section  of  an  act 
passed  by  the  legislature  of  North  Carolina  in  1789,  entitled. 
^' An  act  directing  the  sale  of  the  saltlicks  and  springs,  with 
the  adjoining  land,  within  the  District  of  Mero,"  it  is  enact- 
ed, that  the  conmiissioners  appointed  to  carry  that  act  into 
effect  "  shall  cause  to  be  surveyed,  where  such  surveys  have 
not  already  been  made^  all  the  said  salt  licks  and  springs,  with 
the  six  hundred  and  forty  acres  of  adjoining  land." 

This  provision  must  be  construed  as  recognising  the  validi- 
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iy  of,  and  as  ratifying  the  surveys  which  had  been  made  by      1827. 
the  connmissioners  under  the  act  of  1782. 

The  circumstance  of  the  survey  containing  a  considerable 
surplus  we  think  immaterial.  It  was  a  public  act,  done  by 
a  public  authorized  agent  of  the  government,  and  afterwards 
recognised  by  the  government  itself.  None  but  the  go- 
vernment itself  ought,  therefore,  to  be  permitted  to  call  it 
in  question. 

It  is  argued,  that,  however  this  maybe,  the  legislature,  by 
the  act  of  1789,  above  recited,  have  declared  the  whole  of 
the  reservation,  not  otherwise  appropriated  to  the  Davison 
academy,  the  200  acres  vested  in  the  town,  and  the  land 
granted  to  John  M'Nairy,  to  be  vacant  unappropriated  land, 
subject  to  individual  appropriation  by  entry,  survey,  and 
grant,  in  the  ordinary  mode  ;  and  that  as  the  land  granted 
to  Darby  is  not  embraced  by  either  of  these  prior  appropri- 
ations, his  grant  is  vaHd. 

We  are  not  of  that  opinion.  The  second  section  of  the 
act  of  1789,  directs  the  County  Courts  to  make  out  lists  ^^  of 
all  the  salt  licks  and  springs  in  their  re!»pective  counties, 
which  said  Courts  shall  deem  fit  for  the  purpose  of  manu- 
facturing salt,  including  all  such  licks  and  springs  as  were 
set  apart  by  commissioners  heretofore  appointed  for  that 
purpose,  as  public  property,  viz.  Heaton's  lick,  Denton's 
lick,  the  French  lick,  &c.,  which  lists  shall  be  entered  on 
the  records  of  said  Courts,  and  copies  thereof  delivered  to 
the  commissioners  appointed  by  this  act ;  and  all  other  salt 
licks  and  springs,  with  tlie  adjoining  lands,  not  deemed  by 
the  Court  fit  for  the  manufacturing  of  salt,  be,  and  they  are 
hereby  declared  vacant  land,  and  liable  to  be  located  and 
entered  in  the  same  manner  as  other  vacant  land.'' 

The  act  then  proceeds  to  direct  how  the  commissioners 
appointed  by  that  act  shall  proceed  to  sell  the  salt  licks  and 
springs,  with  the  adjoining  lands,  listed  as  deemed  fit  for 
manufacturing  salt.  From  these  provisions,  it  was  obviously 
the  intention  of  the  legislature,  that  all  the  salt  licks  and 
springs  deemed  fit  for  the  manufacturing  of  salt,  with  the 
adjoining  lands  to  each,  shall  be  sold  in  the  manner  specially 
directed  by  the  act ;  and  the  French  lick  is,  by  the  act  itself, 
enumerated  as  one  belonging  to  that  class. 
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1837.  It  was  only  those  not  deemed  fit  for  the  manafkciure  oi' 
\^^w^^  Bali,  with  the  reserved  lands  adjoining  them,  that  were  de- 
Devereaux  dared  vacant  land,  subject  to  be  appropriated  by  location 
]Waw.  and  entry.  We  can  discover  no  other  law  of  North  Caro- 
lina, or  of  Tennessee,  which  subjects  the  reservation  about 
any  of  the  licks  deemed  fit  for  manufacturing  salt,  to  appro- 
priation by  entry  and  survey,  as  vacant  land. 

We,  therefore,  accord  in  opinion  with  the  Circuit  Courts 
that  the  grant  to  Patrick  H.  Darby  is  void. 

The  Circuit  Court,  as  appears  by  the  bill  of  exceptions, 
permitted  evidence  to  be  given,  for  the  purpose  of  showing 
the  Court  had  no  jurisdiction  ;  and  instructed  the  jury,  that 
if  they  believed  the  facts  which  this  evidence  conduced  to 
prove,  the  Court  had  no  jurisdiction  over  the  cause.  This 
was  certainly  irregular  and  improper.  The  jury  were 
sworn  to  try  the  general  issue,  and  the  facts  involved  in  it, 
not  to  try  facts  involved  in  a  question  of  jurisdiction. 

The  instructions  of  the  Court  were  calculated  to  lead 
and  divert  the  attention  of  the  jury,  from  the  subjects  of  in- 
quiry properly  before  them,  to  others  in  no  way  connected 
with  the  issue.  For  this  error,  the  judgment  of  the  Circuit 
Court  must  be  reversed,  the  cause  remanded  to  the  Circuit 
Court,  with  directions  to  set  aside  the  verdict,  and  for  new 
proceedings  to  be  had  therein,  not  inconsistent  with  the 
judgment  of  this  Court. 


[Practice.] 
Devereaux  against  Marr. 

This  Court  cannot  take  jurisdiction  of  a  question,  on  which  the  opi- 
nions of  the  judges  of  the  Circuit  Court  are  opposed,  where  the 
division  of  opinions  arises  upon  some  proceeding  subsequent  to  the 
decision  of  the  cause  in  that  Court. 

IN  this  case,  the  judges  of  the  Circuit  Court  of  West  Ten- 
nessee,  after  a  judgment  had  been  rendered  in  that  Court, 
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divided  in  opinion  upon  the  question  as  to  the  amoant  of      1897, 
the  security  bond,  to  be  given  bj  the  party  applying  for  a  >^^^v^^/ 
writ  of  error,  whether  the  amount  of  the  bond  oui;ht  to  be      ^^^^^ 
sufficient  to  cover  the  whole  debt,  or  only  for  the  costs  and  8«unden. 
increased  damages  on  the  party  failing  to  prosecute  his  writ 
of  error  with  effect.     Whereupon  the  division  of  opinions 
was  certified  to  this  Court,  under  the  6th  section  of  the 
Judiciary  Act  of  the  29th  April,  liB02,  ch.  291. 

The  cause  was  argued  b\  Mr.  Elaton  for  the  plaintiff,  and  Jan.  Vth. 
by  Mr.  tVhtte  for  the  defendant. 

This  Court  was  of  opinion,  that  it  had  no  jurisdiction  of 
the  question  on  which  the  opinions  of  the  judges  of  the 
Circuit  Court  were  opposed,  the  division  of  opinions  having 
arisen  after  the  decision  of  the  cause  in  that  Court. 

Certificate  accordingly. 


tCoifSTITUTlONAL  LaW.] 

Ogden.  Plaintiff  in  Error,  against  Saunders,  Defendant  in 

Error. 

The  power  of  Congress  **  to  establish  uniform  laws  on  the  subject  of 
bankruptcies  throughout  the  United  States,'*  does  not  exclude  the 
right  of  the  States  to  legislate  on  the  same  subject,  except  when 
the  power  is  accuall/  exercised  by  Congress,  and  the  State  laws 
conflict  with  those  of  Congress. 

A  bankrupt  or  insolvent  law  of  any  State,  which  discharges  both  the 
person  of  the  debtor,  and  his  future  acquisitions  of  property,  is  not 
*^  a  law  impairing  the  obligation  of  contracts,"  so  far  as  respects 
debts  contracted  <iubsequentto  the  passage  of  such  law. 

But  a  certificate  of  discharge,  under  such  a  law,  cannot  be  pleaded 
in  bar  of  an  action  brought  by  a  citizen  of  another  State,  in  the 
Courts  of  the  United  States,  or  of  any  other  State  than  thai 
where  the  discbarge  was  obtained. 

ERROR  to  the  District  Court  of  Liouisiana. 

This  was  an  action  of  assumpsit,  brought  in  the  Court  be- 
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1837.      'o^  ^y  ^be  defendant  in  error,  Saunders,  a  citizen  of  Keu- 
^^'V^^  tucky,  against  the  plaintiiTin  error,  Ogden,a  citizen  of  Lou- 
Ogden     isiana.     The  plaintiff  below  declared  upon  certain  bills  of 
Saunders,   exchange,  drawn  on  the  30th  of  September,  1 806,  by  one 
Jordan,  at  Lexington,  in  the  State  of  Kentucky,  upon  the 
defendant  below,  Ogdcn,  in  the  city  of  New- York,  (the  de- 
fendant then  being  a  citizen  and  resident  of  the  State  of  New- 
York,)  accepted  by  him  at  the  city  of  New- York,  and  pro- 
tested for  non-payment. 

The  defendant  below  pleaded  several  pleas,  among  which 
was  a  certificate  of  discharge  under  the  act  of  the  legisla- 
ture of  the  State  of  New- York,  of  April  3d<  1801,  for  the 
relief  of  insolvent  debtors,  commonly  called  the  three- 
fourths  act. 

The  jury  found  the  facts  in  the  form  of  a  special  verdict, 
on  which  the  Court  rendered  a  judgment  for  the  plaintiff 
below,  and  the  cause  was  brought  by  writ  of  error  before 
this  Court.  The  question,  which  arose  under  this  plea  as 
to  the  validity  of  the  law  of  New-York  as  being  repugnant 
to  the  constitution  of  the  United  States,  was  argued  at  Fe- 
bruary term,  1824,  by  Mr.  Clai/^  Mr.  D.  B.  Ogdev^  and  Mr. 
Haines^  for  the  plaintiff  in  error,  and  by  Mr.  Webster  and 
Mr.  fVheaton,  for  the  defendant  in  error,  and  the  cause  was 
continued  for  advisement  until  the  present  term.  Ft  was 
Feb.  I9tht  again  argued  at  the  present  term,  (in  connexion  with  seve- 
22^  *  '  '  ral  other  causes  standing  on  the  calendar,  and  involving  the 
general  question  of  the  validity  of  the  State  bankrupt,  or 
insolvent  laws,)  by  Mr.  Webster  and  Mr.  Wheaton^  against 
the  validity,  and  by  the  Attorney  General^  Mr.  £.  Living- 
ston^  Mr.  D.  B.  Ogden^  Mr.  Jones j  and  Mr.  Sampson^  for  the 
validity. 

The  editor  has  endeavoured  to  incorporate  the  substance 
both  of  the  former  and  the  present  ai^ument,  into  the  fol- 
lowing summaries. 

Mr.  Wheaton  argued,  that  the  State  laws  now  in  question 
were  repugnant  to  the  constitution  of  the  United  States, 
upon  two  grounds : 

1st.  That  the  power  of  establishing  "  uniform  laws  on 
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the  subject  of  bankruptcies  throughout  the  United  States,^'      1 837. 
was  exclusively  vested  in  Congress.  v^^^v^^ 

2d.  That  the  State  laws  in  question  were  "  laws  impair-         ^'  *** 
ing  the  obligation  of  contracts,^^  the  power  of  passing  which   Saunders, 
was  expressly  prohibited  to  the  States. 

1.  The  State  laws,4he  validity  of  which  is  now  drawn  in 
question,  are,  the  act  of  the  legislature  of  New- York  of  the 
3d  of  April,  1801,  for  the  relief  of  insolvent  debtors  on  the 
application  of  three  fourths  of  their  creditors,  by  dischai^- 
ing  their  persons,  and  future  property,  from  liability  for  their 
debts,  upon  a  cessio  bonorum^  and  the  act  of  the  3d  of  April, 
1813,  granting  the  same  relief  upon  the  application  of  two 
thirds  of  the  creditors.  The  judgment  of  one  of  the  learn- 
ed judges  of  this  Court,  in  the  case  of  Golden  v.  Prince^  was 
referred  to  in  this  part  of  the  argument,  and  its  reasoning 
relied  upon,  to  show  that  the  power  of  establishing  uniform 
laws  on  the  subject  of  bankruptcies  throughout  the  Union 
was,  from  its  nature,  an  exclusive  power,  and  that  the  exer- 
cise of  a  similar  power  on  the  part  of  the  States  was  incon- 
sistent.* 

3.  These  legislative  acts  are  laws  impairing  the  obligation 
of  contracts.  That  they  are  such,  in  respect  to  contracts  in 
existence  when  the  laws  are  passed,  has  already  been  de- 
termined by  the  Court  upon  solemn  ai^ument/  It  was 
also  supposed  to  have  been  decided,  that,  in  such  a  case,  it 
was  immaterial  whether  the  contract  was  made  before  or 
after  the  passage  of  the  law.<^  But  the  whole  question 
might  now  be  considered  as  open  for  discussion. 

To  determine  it,  the  nature  and  terms  of  the  constitu- 
tional prohibition  must  be  examined,  "^o  S/a<c,"  ^-c. 
^^  shall  coin  money,  emit  bills  of  credit,  make  any  thing  but 
gold  and  silver  coin  a  tender  in  the  payment  of  debts,  pass 
any  bill  of  attainder,  ex  post  /ado  law,  or  law  impainng  the 
obligation  of  contracts?^  These  are  comprehensive  terms, 
studiously  designed  to  restrain  the  State  legislatures  from 

a  5  HalVs  Law  Joum,  502.  508. 

b  Stuigcii  v.  Crowninshield,  4  Wheat.  Rep.  1£S.     Farmers'  anc< 
Mechanics*  Bank  V.  Smith,  6  fVhcat.  Rep.  Idl. 
c  McMillan  v.  M'NielJ,  4  Wheat.  Rtp.  209. 
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1  S37«  B^^  ^f  iojastice,  both  in  criminal  and  civil  matters.  And  ( 1  • ) 
V^^v^^^  the  prohibition  of  issuing  bilh  of  credit^  or  making  anything 
Ogden  i^Q^  g^iji  ^^  silver  coin  a  tender  in  the  payment  of  debts, 
Saundan,  was  intended  to  cut  up  paper  money  by  the  roots.  The 
commercial  credit  of  the  nation  had  severel)  suffered  from 
this  fatal  scourge ;  and  the  anxiety  to  be  relieved  from  it, 
was  one  of  the  most  pressing  motives  ifvhich  induced  the  for- 
mation of  the  new  constitution.  It  might,  perhaps,  be 
doubted,  whether  the  power  of  coining  money,  which  waa 
given  to  Congress,  and  denied  to  the  States,  taken  in  con* 
nesion  with  the  prohibition  to  them  to  emit  bills  of  credit, 
or  make  any  thing  but  gold  and  silver  coin  a  tender  in  the 
payment  of  debts,  was  not  intended  to  give  to  Congress  the 
exclusive  power  of  regulating  the  whole  currency  of  the 
country ;  although  the  framers  of  the  constitution  probably 
did  not  foresee  how  completely  this  provision  would  be 
evaded  by  the  multiplication  of  banking  corporations  in  the 
difierent  States.  The  term  ^^  bills  of  credit,^'  alone,  woald 
reach  the  ordinary  case  of  paper  money  ;  but  the  prohibi* 
tion  of  tender  laws  was  meant  to  expand  the  same  thought 
so  as  to  reach  valuation  and  appraisement  laws,  and  all  that 
prolific  brood  of  similar  pernicious  enactments  which  dis- 
figure the  pages  of  our  history  from  the  peace  of  1783  until 
the  establishment  of  the  present  constitution  in  1789. 
(2.)  ^'  Bills  of  attainder,  and  ex  post  facto  laws,^'  were  pro- 
hibited, in  order  to  restrain  the  St;ite  legislatures  from  op- 
pressing individuals  by  arbitrary  sentences,  clothed  with  the 
forms  of  l^slation,  and  from  making  retrospective  laws  ap- 
plicable to  criminal  matters.*  (3  )  The  prohibition  of 
"  laws  impairing  the  obligation  of  contracts,^'  was  intended 
to  prevent  the  remaining  mischiefs  which  experience  had 
shown  to  flow  from  legislative  interferences  with  contracts, 
and  to  establish  a  great  conservative  principle,  under  which 
they  might  be  protected  from  unjust  acts  of  legislation  in 
any  form. 

To  give  complete  effect  to  this  last  salutary  prohibition, 
the  Court  has  constantly  given  it  an  interpretation  sufficiently 
broad  and  liberal  to  accomplish  the  ends  which  the  framers 

a  Calderef  ux.  ▼.  Bull,  S  DaU,  Rep.  S86. 
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«f  the  coDstitation  had  in  tiew.    For  thig  purpoB^  tte  pro-      1 3^7; 
bibition  has  been  considiered  as  entending  to  contracts  exe*  Vi^^v*^/ 
aUed^  as  well  as  execuiarg;  to  conveyances  of  land,  as  well      ^deta 
as  comikiercial  contracts ;  to  public  grants  from  the  State  to    Sautaders. 
corporations  and  individuals,  as  Well  as  private  contracts  be- 
tween citizens  \  to  grants  and  charters  in  existence  when 
the  constitution  was  adopted,  as  well  as  those  existing  pre- 
viously, and  even  before  the  revolution ;  and  to  compact! 
between  the  different  States  themselves.*     In  most  of  thesfe 
cases,  the  impairing  act  was  applied  to  a  specific  contract 
or  grant,  and  affected  only  the  rights  of  particular  indivi- 
duals.   But  the  principles  laid  down  by  the  Court  apply  to 
whole  classes  of  contracts ;  and  surely  it  will  not  be  pre- 
tended, that  a  law  repealing  all  charters  of  a  certain  descrip- 
tion, or  impairing  a  general  description  of  contracts,  or 
abolishing  all  debts  of  a  certain  nature,  would  not  be  reach- 
ed by  the  prohibition.     The  constitution  necessarily  dealt 
in  general  terms  ;  and  such  is  the  intrinsic  ambiguity  of  all 
human  language,  that  it  could  not  entirely  avoid  difficulties 
of  interpretation.     But  the  fiiult  of  tautology  has  never 
been  imputed  to  this  instrument,  and  terms  of  such  signifi- 
cant import  would  hardly  have  been  added  to  this  clause,  if 
it  ha4  been  intended  merely  to  repeat  and  amplify  the  same 
thought  which  had  already  been  expressed  in  the  prohibi- 
tion of  paper  money,  and  other  tender  laws.    On  the  other 
hand,  if  it  had  been  intended  merely  to  prohibit  those  par- 
ticular species  of  laws  impairing  the  obligation  of  contracts, 
which  the  history  of  the  times  shows  to  have  been  the  object 
of  peculiar  censure,  they  would  have  been  metotioned  by 
name.     Paper  money  and  tender  laws  may  be,  and  undoubt- 
edly are,  laws  impairing  the  obligation  Of  contracts ;  but 
they  were  such  notorious  and  flagrant  evih,  that  it  was 
deemed  necessary  to  prohibit  them  expressly,  and  by  name. 
But  the  Convention  would  have  stopped  there,  had  they  not 

a  Fletcher  v.  Peck,  6  Craneh,  87.  New- Jersey  v.  WUson, 
7  Cranek,  164.  Terreit  v.  Ta?lor,  9  Cranch,  49.  town  of  PowM 
V.  Clark,  9  Craneh,  «94.  Dartmouth  College  v.  Woodward,  4  fVheai. 
Bep.  518.  Society,  &c.  y.  Now-HaTen,  8  fflutiL  Rep.  464.  48U 
Green  v.  Biddle,  8  fFheaU  Rep.  1. 
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1827.      intended  to  include  any,  and  every  law,  impairing  the  obli- 
\^^y^^  gation  of  contracts.    And  if  they  had  intended  to  include 
Ogden      Q||]y  gy^]^  ^  instalment  and  suspension  laws,  they  would 
Saiiii^0„^    have  mentioned  them  specifically.     It  is  believed  that  the 
reasoning  of  the  Court  in  Sturges  v.  Crowninshietdj  is  con* 
elusive  on  this  head.      This  reasoning  receives  confirma- 
tion from  the  historical  fiict,  that  in  the  original  draughts  of 
the  proposed  constitution,  this  prohibition  of  laws  impairing 
the  obligation  of  contracts  was  not  included,  although  the 
other  prohibitions  were  contained  both  in  Mr.  C.  Pinck- 
ney's  drau^t,  and  in  that  of  the  Committee  of  Nine.     The 
prohibition  now  in  question  was  subsequently  added  in  the 
revised  draught,  which  shows,  at  least,  that  it  was  studiously 
inserted.* 

Since,  then,  the  Convention  intended  to  prohibit  every 
possible  mode  in  which  the  obligation  of  contracts  might 
be  violated  by  State  legislation,  the  question  recurs,  are 
State  bankrupt  laws  within  the  prohibition  ?  The  clause 
must  be  construed  in  connexion  with  other  parts  of  the 
constitution,  and  must  be  considered  with  reference  to 
those  extrinsic  circumstances  in  the  then  condition  of  the 
country  which  affect  the  question.  One  of  the  great  objects 
of  the  constitution  waste  restore  violated  faith,  and  to  raise 
the  country  from  that  state  of  distress  and  degradation  into 
which  it  had  been  plunged  by  the  want  of  a  regular  admi- 
nistration of  justice  in  the  relation  of  debtor  and  creditor. 
The  motives  for  giving  the  power  of  establishing  bankrupt 
laws  to  Congress  are  explained  in  the  cotemporaneous  ex- 
positions of  the  constitution/  Had  not  this  power  been 
granted  to  the  Union,  it  might  have  been  argued  with  more 
show  of  reason,  that  the  States  were  not  meant  to  be  pro- 
hibited from  exercising  the  power  so  as  to  impair  the  obliga- 
tion of  contracts.  In  enumerating  die  pn^ibitions  to  the 
States,  each  particular  class  of  laws  was  not  specified,  for 
the  reasons  before  mentioned.  The  plan  of  the  framers  of 
the  constitution  excluded  this  prolixity  of  detail.    Even  in 

a  Joym,  Fed.  Convention,  79.  2S7.  959. 
h  Fedtralist,  No.  43. 
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the  FederaHitj  (he  authors  have  only  commented  upon  such      1837. 
parts  as  were  subjected  at  the  time  to  popular  JUscussion*  v^^*v^W 
Their  observations  upon  the  present  subject  are  very  gene-      O^eo 
ral  and  concise ;  not,  as  has  been  supposed,  because  the   Saunders, 
concession  by  the  States  was  not  so  extensive  as  we  now 
contend,  but  because  it  was  aknost  universally  regarded  as 
indispensably  necessary. 

It  is  said,  in  a  learned  judgment  delivered  from  a  tribunal 
entitled  to  great  respect,  that  all  contracts  are  to  be  con- 
strued and  executed  according  to  the  lex  loci  contractus jZnd 
the  obligation  of  the  contract  is  what  the  law  of  the  place 
makes  it  Hence  it  is  inferred,  that  the  insolvent  laws  of 
the  State  in  which  any  contract  is  made,  form  a  part  of  die 
obligation  of  the  contract.* 

The  principle  may  be  admitted  without  conceding  the  in- 
ference.    It  is  sought  to  be  illustrated  by  supposing  the  law 
incorporated  into  the  agreement  of  the  parties.     But  it  is 
only  to  suppose  the  clause  of  the  constitution  now  in  ques- 
tion to  be  sdso  inserted  in  their  agreement,  and  it  will  be 
seen  that  this  imaginary  reference  of  the  contracting  parties 
to  any  particular  law,  leaves  the  question  just  where  it 
found  it.     To  this  reasoning  may  be  opposed  the  authority 
of  another  learned  judge  of  the  same  State,  who,  thou^  he 
expresses  an  opinion  that  the  prohibition  ought  to  be  applied 
to  retrospective  laws  only,  repudiates  this  argument.  '^  For,^' 
(says  he,)  ^^  if  parties  are  to  be  presumed  to  contract  with 
reference  to  existing  laws,  they  must  be  presumed  to  mean 
laws  made  in  pursuance  of  the  constitutionJ^^^     And  it  may 
be  added,  that  the  same  argument  would  apply  with  equal 
force  to  a  law  making  paper  money,  or  any  thing  else  but 
gold  and  silver  coin,  a  tender  in  the  payment  of  debts.   But 
it  will  hardly  be  pretended,  that  the  existence  of  such  a  law 
at  the  time  and  place  where  the  debt  was  contracted, 
would  prevent  the  creditor  from  recovering  it  in  specie. 
It  may,  indeed,  be  admitted,  that  there  is  a  difficulty  in 
distinguishing  between  the  obligation  of  a  contract,  and  the 
remedy  given  by  the  law  to  enforce  it.    It  may  be  admitted, 

a  Mather  v.  Bush,  16  Joh$is.  Sep.  SSS.  149.  Per  Spencer,  Ch.  J- 
I  Per  Kent,  Cb.  7  Johns.  Ch.  Rep.  378. 
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1 827*      ^^  ^  States  bave  a  right  to  modify  the  remedy,  so  far  as 
respects  theu:  own  Courts.;  that  the  Uxfori  may  be  changed 
ia  many  i^epects ;  that  the  process  for  the  collection  of  debts 
ip^y  bettered  ;  still  it  does  not  follow,  that  a  law  taking 
^W9^y  aM  remedy  whatever,  and,  in  effect,  abolishing  the. 
debt,  would  be  a  valid  act     Unless  such  an  act  be  a  law 
impairing  the  obligation  of  contracts,  it  is  difficult  to  con- 
ceive of  such  a  law.     Wherever  there  is  a  right,  there  must 
be  a  remedy.*  The  remedy  may  be  modified,  but  it  may  not 
be  so  modified  as  to  impair  or  destroy  the  obligation.  A  dis- 
charge of  the  person  only,  upon  a  cessio  bonorum^  under  a 
S^te  insolvent  law,  may  not  impair  the  obligation  of  his 
contracts,  and  may  be  efi*ectual  within  the  territory  of  the 
State,  and  in  the  State  Courts.     But  a  dischasge  of  the  per- 
son, and  the  future  acquisitions  of  property  of  the  debtor, 
^Qder  a  State  bankrupt  l^w^  absolutely  extinguishes  the 
debt,  and  cannot,  therefore,  be  valid  in  any  place  wiiere  the 
authority  of  the  constitution  of  the  United  States  extends. 
The  distinction  between  bankrupt  and  insolvent  laws  is  suf- 
ficiently clear  for  ajl  practical  purposes,     l^oth  in  Great 
Britain  and  on  the  European  continent,  the  bankrupt  taws 
are  limited  to  merchaiits  and  traders,  and  the  discharge  is 
absolute.     On  the  other  hand,  both  by^  the  insolvent  system 
of  England,  and  the  cessio  bonorwn  of  the  countries  governed 
by  the  Roman  civil  law,  the  benefit  of  the  cession  is  extend- 
ed to  all  classes  of  persons ;  but  it  discharges  the  person 
oaly^  leavii^  the  subsequent  acquisitions  of  the  debtor  liable 
te  tt>e  demands  of  his  creditors.^     The  ceasio  bonorwn  does 
n^,  t^refore,  impair  the  obligation  of  the  contract.     It 
onty  suspends  and  modifies  the  remedy.     '^  Neither  a  civil 
nor  a  natural  obligation  (says  Aylifie)  is  dissolved  by  a  ces- 
sio bcnonun;  though  it  produces  a  good  exception  in  law, 
and  suspends  the  force  of  an  obligation  for  a  time ;  the  ex- 
tinguishment of  an  obligatioi^  being  one  thing,  and  the  ccs- 

^  SBl.  Comm.  £3. 

b  InsU  de  Act.  s.  4P.    IHg.  1. 4.    De  cessiont  bonorum.    3  Pothier. 
Pandect.  Just  in  Aov.  Ord.  Dig.  174.  B.  4£.    Encyclop.  Meth.  art. 
Jurisprudence,  Cession.  Code  du  Commerce,  art.  568.    KenVs  Comm. 
fol.  1.  p.  99$'  16  Johns.  Hep.  244,  £45.  note  (a)  (b.) 
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sation  of  it  another ;  for,,  when  aa  obligatioii  ia  once  eitiac^      1 9^. 
it  never  revives  again/'*  v^^^v^^ 

Supposing,  then,  that  the  prohibition  ought  to  be  con-  ^S^«<> 
strued  as  extending  to  State  bankrupt  taws,  what  reason  is  gttt»^^rff 
there  to  believe  that  the  Convention  meant  to  restrict  it  to^ 
laws  operating  upon  existing  contracts  only  ?  They  had 
already  expressly  prohibited  retrospective  laws  in  crimiaal 
matters ;  and  retrospective  laws,  applicable  to  civil  cases, 
hardly  required  any  positive  and  express  prohibition.  La 
every  system  of  jurisprudence  such  laws  are  considered  as 
contrary  i9  the  first  principles  of  natural  justice ;  and  evea 
in  those  countries  where  the  Courts  do  not  feel  themselveii 
at  liberty  to  disobey  the  will  of  the  legislature  when  dearly 
expressed,  however  unreasonable  or  unjust,  they  will  not 
give  eflfect  to  it  unless  it  is  thus  expressed.*  Had  retro* 
spective  laws,  affecting  vested  rights  acquired  under  coB- 
tracta,  been  alone  intended,  more  appropriate  and  restric- 
tive terms  would  have  been  used.  But,  thus  limited  in  its 
operation,  the  prohibition  would  have  been  wholly  ineffectual* 
The  prohibition  of  paper  money,  and  tender  laws,  was  cer- 
tainly meant  to  apply  to  prospective,  as  well  as  retrospec- 
tive acts.  To  prohibit  debts  from  being  compulsively  satis- 
fied with  any  thing  but  gold  and  silver  coin,  and  yet  to  per- 
mit the  States  to  make  laws  for  dischaiiging  debts  without 
payment  of  any  kind,  is  an  absurdity  of  which  the  Couven-  ' 
tion  cannot  be  suspected.  It  is  universally  admitted,  that 
the  prohibition  covers  instalment  aud  suspension  laws. 
These  confessedly  involve  all  the  mischiefs  meant  to  be  cor- 
rected ;  and  yet  we  are  told  the  States  may  pass  them  ad 
KbiiuPh  provided  they  only  make  them  prospective  in  their 
operation.  The  history  of  the  times  will  show  that  many 
of  the  laws  which  the  Convention  must  have  had  in  their 
eye,  were  prospective,  either  in  effect,  or  in  express  terms.^' 

a  Ayliffe'a  Civ.  Law^  1. 4.  tit.  1. 

h  Braetony  1.  4.  foL  isa.  Dig.  50.  17.  75.  Code  Napoleon^  art  S. 
Dash  V.  Van  Kleeck,  7  Johsis.  Rep.  477.  500.  KenV$  Comm.  vol.  1. 
part  3.  lect.  20. 

c  State  Paperit  vol.  1.  p.  23.  Mr.  Hammond's  correspondeiKre 
with  Mr.  Jefferson. 
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18S7*      ^^  prohibitioD  is  associated  in  the  same  clause  with  other 

v^v^^-^W  prohibitions,  all  intended  to  promote  the  same  object,  that 

Ogden     Qf  securing  the  observance  of  good  faith  in  matters  of  con- 

Saunders.    tract.     ^  No  Siate  shall  make  any  thing  but  gold  and  silver 

coin  a  tender  in  the  payment  of  cle6t«,"  or  ^^  pass  any  law 

impairing  the  obligation  of  contracts.^^     What  debts  ?    All 

debts,  both  those  contracted  before  and  after  the  passage  of 

the  tender  law.     What  efmtracis  ?  All  contracts,  both  those 

made  before,  and  those  made  after  the  impairing  law. 

What  is  this  ^^  obligation  of  contracts,''  which  is  prohibi- 
ted from  being  impaired  by  any  act  of  State  legislation  ? 
Wtf^answer,  it  is  the  civil  obligation,  the  binding  efficacy, 
the  coercive  power,  the  legal  duty  of  performing  the  con* 
tcact.  The  constitution  meant  to  preserve  the  inviolability 
of  contracts,  as  secured  by  those  eternal  principles  of  equity 
and  justice  which  run  throughout  every  civilized  code,  which 
form  a  part  of  the  law  of  nature  and  nations,  and  by  which 
human  society,  in  all  countries  and  all  ages,  has  been  regula- 
ted and  upheld.  It  is  said  that  the  obligation  of  contracts  is 
derived  from  the  municipal  law  alone :  Ohligaiio  est  juris 
vinctUum^  quo  necessitate  astringimur  alicujus  rm  solvendm 
secundum  nostra  civttatis  jure,^  This  is  what  we  deny.  It 
springs  from  a  higher  source :  from  those  great  principles  of 
universal  law,  which  are  binding  on  societies  of  men  as  well 
as  on  individuals.  The  writers  on  natural  law  are  full  of 
this  subject/     And  the  Court  itself  has  given  a  practical 

«  Just.  Inst  1.  s.  tit.  14. 

b  Grotius^  (De  J.  B  de  P.)  **  On  this  subject  we  are  supplied 
with  noble  arguments  from  the  divine  oracles,  which  inform  uf  that 
God  himself,  who  can  be  limited  by  no  established  rules  of  law, 
would  act  contrary  to  his  own  nature,  if  he  did  not  perform  his  pro- 
mises. From  whence  it  follows,  that  the  obligation  to  perform  pro- 
mises, springs  from  the  nature  of  that  unchangeable  justice,  which  is 
•  an  attribute  of  God,  and  common  to  all  who  bear  his  image  in  the 
use  of  reason.'*  (B.  2.  ch.  11.  s.  1  )  **It  is  a  most  sacred  command 
of  nature,  and  guides  the  whole  order  of  human  Ufe,  that  every  man 
fulfil  his  contracts.'*  (B.  9.  ch.  4.  s.  2.) 

Bwrlamaqui'  **  It  is  as  ridiculous  to  assert  that  before  the  establish- 
ment of  civil  laws  and  society,  there  was  no  rule  of  justice  to  which 
mankind  were  subject,  as  to  pretend  that  truth  and  rectitude  depend 
on  the  will  of  men,  and  not  on  the  nature  of  things.**  (Vol.  2.  p.  158.) 

Vattd^  Ihoit  d^  Gem,    '*It  is  shown  by  the  law  of  nature,  tba^ 
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exposition  to  ttie  clause,  which  cannot  be  reconciled  to  the  1837. 
suppodition,  that  the  obligation  of  contracts  depends  alone  ^^^\r^^ 
on  the  manicipal  laws  of  the.  States.  In  the  case  of  Grttn  ^6^^° 
V.  Biddlt^*  it  was  determined,  that  certain  acts  of  Kentucky  Saunders, 
were  repugnant  to  the  constitution  of  the  United  States,  as 
impairing  the  obligation  of  the  compact  of  1 789,  between 
the  States  of  Virginia  and  Kentucky,  respecting  the  titles  to 
land  in  the  latter  State.  Here  the  contract  was  a  treaty  be- 
tween two  sovereign  States  of  the  Union.  Whence  was  its 
obligation  derived  but  from  the  law  of  nature  and  nations  ? 
When  it  is  contended  that  the  obligation  of  contracts  de« 
pends  upon  universal  law,  it  is  not  meant  to  assert  that  the 
State  legislatures  may  not  change  their  present  municipal 
codes.  But  it  is  denied  that  they  may  change  them  so  as  to 
affect  that  "  grtat  principle  which  the  Convention  intended 
to  establish  that  contracts  should  be  inviolable.^^  Many 
perplexing  cases  may  be  imagined,  where  it  would  be  diffi- 
cult to  ascertain  the  precise  extent  of  the  constitutional  li- 
mitation upon  the  power  of  the  States.  In  a  new  system  of 
government,  so  complicated  as  ours,  it  will  not  be  easy,  nor 
is  it  necessary,  to  adjust  by  anticipation  the  precise  limits  of 
its  conflicting  authorities*  '^  Moral  lines  are  strong  and 
broad,^'  and  it  is  not  possible  to  mark  them  with  mathema- 

iie  who  has  made  a  promise  to  anj  one,  has  conferred  on  him  a  true 
right  to  require  the  thing  promised ;  and  that,  consequently,  not  to 
keep  a  perfect  promise,  is  to  violate  the  right  of  another,  and  is  as 
manifest  an  injustice  as  that  of  depriving  a  person  of  his  property. 
There  would  be  no  more  security,  no  longer  any  commerce  between 
mankind,  did  they  not  believe  themselves  obliged  to  preserve  their 
faith  and  to  keep  their  word.  This  obligation  is  then  as  necessary,  as 
natural,  and  indubitable,  between  the  nations  .that  live  together  in  a 
state  of  nature,  and  acknowledge  no  superior  on  earth,  to  maintain 
order  and  peace  in  their  society."  (B.  S.  ch.  12.  s.  163.) 

Pothi^,  dts  Obligations,  **  Natural  law  is  the  cause,  mediately  at 
least,  of  all  obligations ;  for  if  contracts,  torts,  and  quasi  torts,  pro- 
duce obligations,  it  is  because  the  natural  law  ordains  that  every  one 
should  perform  his  promises,  and  repair  the  wrongs  he  has  commit- 
ted."   (Ft.  1.  ch.  I.) 

a  8  Wheat.  lUp.  1. 

h  Sturges  ▼.  Crowninshield,  4  Wheat,  Rep.  SOO. 
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1837.      ^>^'  pvecisioii*  What  we  insist  upon  is,  ttiat  the  prohibitioo 
^^v^^  was  designed  to  guarantee  to  the  people  (^  the  whole  Unioo, 
Ogden     of  each  State,  aad  to  foreigners,  the  inviolability  of  contracts^ 
Samlcffs*  the  impartial  administration  of  civil  justiccj  the  observance 
of  good  faith,  that  ligament'of  the  social  union,8o  as  to  enforce 
the  execution  of  agreements  in  some  effectual  mode.    The 
prohiUtion  is  universal.     All  manner  of  contracts  are  incluo 
ded  in  it,  and  their  obligation  is  forbidden  from  being  im- 
paired by  any  legislative  act  whatsoever.     ^^  No  State  shall 
pass  ang  lam  impairing  the  obligation  of  contracts."     It  is 
not  merely  any  law  impairing  a  particular  contract,  but  it  is 
any  law  impairing  the  obligation^  or  binding  eflScacy  of  con- 
timcts  in  general.     It  is  any  such  law,  general  or  special, 
applicable  to  a  specific  contract,  or  to  all  contracts,  or  to  a 
particular  class  of  contracts  ;  to  contracts  made  between  ci- 
tUEens  of  the  same  State,  or  with  citizens  of  different  StateSf 
or  aliens ;  between  the  State  and  individuals  or  corporations, 
and  between  the  States  themselves ;  whether  the  contract 
WES  in  existence  when  the  constitution  was  adopted,  or  sub- 
sequently made  *,  and  (as  we  contend)  whether  the  law  was 
made  subsequent  to  the  contract,  or  the  contract  to  the  law. 
It  has,  indeed,  been  attempted  to  carve  out  of  the  univer- 
sality of  the  prohibitioo,  an  implied  exception  of  such  lawa 
as  were  in  existence  when  the  constitution  was  formed,  or 
which  the  States  had  been  accustomed  to  pass  in  the  ordi- 
nary course  of  their  domestic  legislation.     But  nothing  can 
be  more  arbitrary  than  this  distinction.    It  is  said,  that  insol- 
vent laws  were  in  existence  when  the  constitution  was  form- 
ed and  adopted,  and  had  existed  from  very  early  colonial 
times.    So  were  paper  money  and  tender  laws,  instalment 
and  suspension  laws.  Yet  these  are  confessedly  meant  to  be 
prohibited ;  and  whenever  such  laws  have  been  inadvert- 
ently or  designedly  passed  by  any  State  since  the  adoption 
of  the  constitution,  no  care  has  been  taken  to  make  them 
prospective  only  in  their  operation.     If  it  be  said  that  paper 
money  and  tender  laws  are  expressly  prohibited,  the  answer 
is,  that  the  extent  of  the  prohibition  does  not  depend  upon 
the  particular  kind  of  law  being  specified ;  but  that,  if  it  is 
once  ascertained  that  any  law  falls  within  the  general  prohi- 
bition, its  being  limited  to  future  cases  only  will  not  rescue 
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it  from  the  grasp  of  that  prohibition.     The  general  legisla^       1827. 
five  power  of  the  States  over  contracts  is  left  untouched  bj  v^^^v^^ 
the  clause  in  question.     The  States  may  still  provide  what      ^^^^^^ 
shall,  and  what  shall  not,  be  the  lawful  subject  of  contracts;    Saunders 
in  what  form  they  shall  be  made,  and  whether  in  writing,  un* 
der  seal,  or  by  parol ;  and  by  what  solemnities  they  shall  be 
attested ;  who  may  contract,  and  who  are  disabled  from  con* 
tracting ;  what  contracts  are  forbidden  by  the  policy  of  the 
State,  either  as  respects  its  internal  commerce,  its  police,  its 
health,  its  finances,  its  morals.  In  short,  the  dominiob  of  the 
States  over  the  entire  field  of  civil  legislation  is  complete, 
except  so  far  as  it  has  been  surrendered,  expressly,  or  by 
fair  implication,  to  the  national  government,  or  as  its  exer- 
cise is  expressly  prohibited  to  the  States.     But  still  the 
question  recurs,  how  far  has  it  been  surrendered,  and  how  far 
has  its  exercise  been  thus  prohibited  ?  The  States  may  enact 
laws  forbidding  certain  kinds  of  contracts  from  being  made ; 
or  any  contract  being  made  by  certain  individuals ;  or  requi- 
ring them  to  be  made  in  certain  prescribed  forms,  and  at- 
tested with  certain  solemnities,  and  proved  by  certain  species 
of  testimony.     Contracts  made  contrary  to  these  regulations 
may  be  void  in  their  inception,  and  never  have  a  legal  ob- 
ligation ;  or  those  which  are  permitted  to  be  made,  may  be 
discharged  by  performance,  by  payment,  or  by  prescription 
and  the  presumption  arising  from  the  lapse  of  time  as  a  rule 
of  evidence.     The  States  may  make  any  and  all  regulations 
respecting  contracts,  provided  they  do  not  include  among 
these  r^ulations  a  provision  that  lawful  contracts  shall  have 
no  obligation.     The  constitution  makes  the  binding  obliga- 
tion an  inseparable  incident  to  the  contract.  Without  doubt, 
the  supreme  power  of  the  nation  may  make  laws  impairing 
the  obligation  of  contracts.     Congress,  not  being  prohi- 
bited in  the  constitution,  may  make  laws  having  that  efiect, 
wherever  it  is  a  necessary  consequence  of  the  exercise  of  any 
legislative  power  given  by  the  constitution.   Thus,  the  war- 
making  power  necessarily  involves  in  its  exercise  the  disso- 
lution of  contracts  of  afireightment,  and  charter  party,  of  in- 
surance, and  partnership,  and  other  conventions  connected  . 
with  a  commercial  intercourse  with  the  public  enemy.     But 
the  radical  vice  of  the  opposite  argument  consists  in  assti- 
Vol.  XH.  29 
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1837.      ^^  ^^^  ^  States  are  supreme  in  respect  to  this  matter. 
N^ip^v'^k^  They  haye  parted  with  the  power  of  making  all  laws  im- 

Ogden     pairing  the  obligation  of  contracts,  and  they  have  given  the 
SaanderB.  power  to  Congress,  so  far  as  it  is  involved  in  the  enactment 
of  bankrupt  laws,  or  of  any  other  law  which  Congress  has 
authority  to  make., 

As  to  what  may  be  said  in  respect  to  the  consequences  of 
the  decision  the  Court  is  called  upon  to  pronounce,  they 
have  been  very  much  exaggerated  in  all  the  discussions  which 
have  taken  place  on  this  subject.  Few  of  the  States  have 
ever  had  bankrupt  laws.  Most  of  them  have  confined  their 
r^ulations  to  a  discharge  of  the  person  only.  Others  have 
already  modified  their  insolvent  laws,  and  conformed  them 
to  the  recent  decisions  of  this  Court.  There  is  a  general 
disposition  to  acquiesce  in  those  decisions.  The  person  of 
the  debtor  is  every  where  free*  The  statute  of  limitations  is 
fast  obliterating  stale  demands :  and  it  is  consolatory  to  be- 
lieve, that  although  the  perseverance  of  this  high  tribunal,  in 
\  its  former  resolutions,  might  be  attended  with  some  tempo- 

rary and  partial  evils,  they  would  soon  find  their  appropriate 
remedy  in  the  exertion  of  the  constitutional  power  of  Con- 
gress.  Whatever  difficulties  may  attend  the  question,  relating 
to  a  uniform  code  of  bankrupt  laws,  they  must  ultimately  be 
overcome  by  the  legislative  wisdom  of  the  country.  The 
establishment  of  such  a  code  is  imperiously  demanded  by 
our  peculiar  situation  as  a  confederacy  of  numerous  States, 
^  closely  connected  by  an  active  commercial  intercourse,  with 
Tarious  partial  and  conflicting  regulation^  couceming  the  re- 
lation of  debtor  and  creditor ;  by  the  policy  of  reciprocating 
the  laws  of  foreign  countries  upon  the  same  subject ;  and  by 
the  general  interests  of  commerce,  interwoven  as  they  are 
with  our  grandeur  and  power  as  a  nation,  and  with  all  the 
sources  of  public  and  private  prosperity. 

The  Attorney  General^  Mr.  E.  Livingston,  Mr.  C/oy,  Mr.  D. 
JB.  Ogden^  Mr.  Jones,  Mr.  Sampson,  and  Mr.  Haines^  argued, 
contra,  (1.)  that  the  power  of  establishing  '^  uniform  laws  on 
the  subject  of  bankruptcies  throughout  the  United  States,"  as 
given  to  Congress  in  the  constitution,  was  not  exclusive  of 
the  States  over  the  same  subject.   (2.)  That  the  laws  of  the 
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State  of  New- York,  now  in  question,  were  not  laws  ^'  iin-      1 9117. 
pairing  the  obligation  of  contracts,^'  in  the  sense  of  the  con-  V^^v^^ 
stitution.  ^«^ 

Saandtn. 
[The  Editor  regrets  that,  from  the  number  of  counsel  who 

argued  on  this  side  of  the  question,  and  the  great  variet  j  of 
topics  insisted  on  by  them,  he  has  been  obliged  to  condense 
the  whole  aigument  into  the  following  summary,  which  he 
hopes  will  be  found  to  contain  the  substance  of  their  reason- 
ii^,  although  it  does  not  distinctly  assign  to  each  his  appro- 
priate portion  of  the  aigument,  and  is  far  from  doing  justice 
to  the  learning,  eloquence,  and  ability,  with  which  the  sub- 
ject was  discussed.] 

'  1.  It  was  stated  to  be  the  settled  doctrine  of  this  Court, 
that  any  State  of  the  Union  has  a  right  to  pass  a  bankrupt 
law,  provided  such  law  does  not  impair  the  obligation  of 
contracts,  and  provided  there  be  no  act  of  Congress  in  force 
to  establish  a  uniform  system  of  bankruptcy  conflicting  with 
such  law.  Although  some  of  the  powers  of  Congress  are 
exclusive,  from  their  nature,  without  any  express  prohibi- 
tion of  the  exercise  of  the  same  powers  by  the  States,  the 
power  of  establishing  bankrupt  laws  is  not  of  this  descrip- 
tion.' The  Court  had  determined  that  the  right  of  the  se- 
veral States  to  pass  bankrupt  laws  is  not  extii^uisbed  by  the 
enactment  of  a  uniform  bankrupt  law  throughout  the  Union  by 
Congress,  but  only  suspended  so  &r  as  the  two  laws  coiiiict.^ 
One  of  the  laws  of  New- York,  now  in  question,  was  origi- 
nally passed  on  the  21st  of  March,  1788,  was  re-enacted  in 
1 801,  among  the  revised  laws  of  that  year,  and  continued  in 
force  until  long  after  the  discharge  of  the  plaintiff  in  error 
was  obtained.  And  although  a  uniform  bankrupt  law  of 
Congress  was  in  force  during  a  part  of  this  period,  it  was 
repealed  before  the  discharge ;  and,  consequently,  supposing 
the  State  insolvent  law  did  conflict  in  any  respect  with  the 
bankrupt  law  of  Congress,  it  was  only,  so  far,  suiipended  in  its 
operation,  and  upon  the  repeal  of  the  law  of  Congress,  was 
revived  in  all  its  effects.    The  other  act,  that  of  1813,  was 

a  Sturgsi  V.  Crowninshield,  4  Wheat.  Rep.  19S.  h  fUd, 
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1 827.      passed  after  the  repeal  of  the  bankrupt  law  of  Congress  of 
v.^^-v-^   1800. 

Ogden  gy^  supposing  this  to  be  an  open  question,  in  order  to 

Saunders,  determine  it,  it  was  said  to  be  necessary  to  look,  not  merely 
at  the  great  federal  objects  for  which  the  constitution  was 
ordained,  but  to  the  antecedent  condition  of  the  parties  to 
the  compact.  They  were  sovereign  States,  with  all  the 
powers  of  municipal  government,  which  they  had  long  ex- 
ercised ;  and  with  regard  to  this  particular  power  of  passing 
insolvent  and  bankrupt  laws,  they  had  been  in  the  actual  ex- 
ercise of  it  for  many  years  before  the  adoption  of  the  consti- 
tution, and  even  from  the  earliest  colonial  times.  The  Eng- 
lish bankrupt  laws,  and  the  temporary  acts  which  were,  oc- 
casionally passed  by  the  British  Parliament  for  the  relief  of 
insolvent  debtors,  were  not  extended  to  the  colonies*  The 
several  States  had  insolvent  laws  in  force  at  the  adoption  of 
the  constitution,  and  they  continued,  after  the  adoption,  to 
alter,  revise,  and  re-enact  those  laws,  manifestly  uncon- 
scious that  they  had  parted  with  this  power.  This  was,  in- 
deed, no  proof  that  they  had  not  parted  with  it.  if  there  was 
any  other  party  having  at  once  a  right  and  an  interest  to 
make  the  objection.  But  the  people  of  the  Union,  repre- 
sented in  Congress,  so  far  from  contesting  the  power  of  the 
States  over  this  matter,  had  never  exercised  the  power  of 
making  bankrupt  laws,  except  in  a  single  instance,  and  then 
with  an  express  saving  of  the  State  insolvent  laws."*  So, 
the  people  of  the  several  States,  represented  in  their  respec- 
tive local  legislatures,  had  all  exercised  this  power.  Here, 
then,  was  a  significant  declaration  of  the  people  that  thej 
had  not  parted  with  this  {owim  in  their  State  capacities; 
and  that  the  grant  of  a  similar  authority,  in  their  new  ca- 
pacity of  a  federal  union,  did  not,  by  the  mere  grant  of  it, 
exclude  the  exercise  of  it  by  them  in  their  State  capacities, 
at  least  until  superseded  by  a  general  and  permanent  law  of 
Congress.  Cotemporaneous  construction  had  always  been 
considered  as  of  great  weight  in  matters  of  constitutional 
law  ;  and  in  the  question  relating  to  the  power  of  Congress 

a  Bankr.  Late  of  1800,  ch.  173.  s.  61 . 


OF  THE  UNITED  STATES.  229 

to  establish  such  corporations  as  the  Bank  of  the  United  1837. 
States,  was  considered  as  decisive.  There  are  only  three  ^^*v^^ 
cases  in  which  the  States  are  excluded  from  the  ex-  Og°®'^ 
ercise  of  any  power  antecedently  possessed  by  them  Saunders, 
(u)  When  a  power  is  granted  to  Congress  in  exclusive 
terms.  (2.)  When  the  States  are  expressly  prohibited 
from  exercising  it  in  a  specific  form.  (3.)  When  a  power  ia 
granted  to  Coi^ress,  the  cotemporaneous  exercise  of  which 
by  the  States  would  be  incompatible.  It  was  not  assert- 
ed on  the  other  side,  that  the  power  now  in  question 
falls  under  either  of  the  two  first  heads  ;  nor  could  it,  by 
any  iair  course  of  reasoning,  be  shown  to  fall  under  the 
third  head,  of  being  an  incompatible  power,  except  when  the 
incompatibility  arises  from  its  actual  exercise  bj^  Congress. 
The  grant  of  the  power  of  establishing  ^^  a  uniform  rule  of 
naturalization,''  and  ^^  uniform  laws  on  the  subject  of  bank- 
ruptcies,'' being  contained  in  the  same  clause,  and  express- 
ed in  similar  terms,  had  justly  been  considered  as  subject 
to  the  same  interpretation.  Before  the  adoption  of  the 
constitution,  the  States  had  various  incongruous  rules  of  na- 
turalization, and  laws  on  the  subject  of  bankruptcies,  some 
of  which  discharged  the  person  only  of  the  debtor,  and  others 
his  future  acquisitions  of  property.  Then  came  this  provi- 
sion of  the  constitution,  which  manifestly  looks  to  the  ante- 
cedent condition  of  things  existing  in  the  several  States. 
The  word  uniform  was  significantly  used  as  applicable  to 
that  condition  of  things.  In  any  other  view,  the  expression 
has  no  peculiar  meaning,  and  does  not  qualify  the  general 
grant  of  power ;  for  all  the  laws  of  Congress,  on  general 
subjects,  are  necessarily  ^^  uniform  throughout  the  United 
States."  The  censure  of  the  State  regulations,  implied  in 
the  terms  in  which  the  power  to  correct  them  is  given  to 
Congress,  was  pointed  against  their  want  of  uniformity.  The 
policy  and  necessity  both  of  bankrupt  and  naturalization 
laws,  was  clearly  recognised.  The  sole  object  of  granting 
to  Congress  any  power  over  these  subjects,  was  to  secure 
that  uniformity  which  the  conflicting  regulations  of  the  dif- 
ferent States  could  not  attain.  But  the  terms  in  which  the 
grant  is  conceived  were  not  mandatory.  Congress  was  left 
free  to  exercise  it.  or  not,  at  it<i  discretion  ;  and  the  onl 
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1897.  eonaequence  of  an  actual  exercise  of  the  power  by  Con- 
gress, was  to  supersede,  during  such  exercise^  the  State 
laws,  so  far  as  tbey  conflict  ^ith  the  laws  of  Congress.* 

3.  The  clause  relied  upon  as  virtually  abolishing  this  power, 
is  found  in  a  subsequent  and  remote  section  of  the  constitu- 
tioo,  wherein,  after  an  enumeration  of  certain  specified  laws 
which  the  States  may  not  pass,  it  is  added,  ^^  nor  any  law  im- 
pairii^  the  obligation  of  contracts.'^  From  this  it  was  in- 
ferred, that  the  States  cannot  pass  bankrupt  laws,  althou^ 
the  power  is  not  exclusive  in  Congress.  The  States  may 
pass  bankrupt  laws,  it  had  been  said,  provided  they  do  not 
impair  the  obligation  of  contracts.  But  all  bankrupt  laws 
do  impair  the  obligation  of  contracts  ;  u  e,  they  discharge 
tiie  debtor  from  his  debts  .without  payment ;  and,  therefore, 
ttie  States  cannot  pass  them,  even  when  the  power  is  not  ac- 
tiiially  exercised  by  Congress.  It  bad,  however,  been  con- 
ceded, that  they  may  pass  insolvent  laws  which  discharge 
the  person  only,  because  these  do  not  impair  the  obligation, 
but  only  affect  the  remedy.  It  had  been  said  they  affect  the 
remedy  only,  because  they  still  leave  the  obligation  entire  to 
be  enforced  against  the  future  property  of  the  debtor.  But 
■appose  the  State  law  should  deny  the  creditor  any  power 
of  coercion  whatever,  whether  against  the  body  or  the  estate 
of  the  debtor,  it  would  still  act  upon  the  remedy  only,  and 
yet  would  strip  the  contract  of  all  its  binding  efficacy,  ex- 
cept merely  that  moral  obligation,  that  sdntUla  jurit,  which, 
though  it  might  form  a  sufficient  consideration  for  a  new  pro- 
mise, was  in  itself  no  ground  of  action.  As  the  obligation 
of  the  contract  does  not  depend  upon  municipal  kw,  the 
withdrawal  of  all  the  means  of  coercion  which  that  law 

a  **  It  may  be  exercised  or  declined  as  the  wisdom  of  (hat  body 
shall  decide.  If,  in  the  opinion  of  Congress,  uniform  laws  on  the 
subject  of  bankruptcies  ought  not  to  be  established,  it  does  not  follow 
that  partial  laws  may  not  exist,  or  that  State  legislation  on  the  subject 
must  c#ise.  It  is  not  the  mere  existence  of  the  power,  but  its  exer- 
dse,  which  is  incompatible  with  the  exercise  of  the  same  power  by 
the  States.  It  is  not  the  right  to  establish  these  uniform  laws,  hot 
their  actual  establishment,  which  is  inconsistent  with  the  partial  acCt.** 
— Sturges  ▼•  Crowninshield,  4  Whuit^Ufp.  196. 
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gives,  cannot  impair  the  obligation*  since  it  onlj  takes  awaj      1837. 
the  remedy*    Thus,  according  to  this  distinction  between 
the  right  and  the  renudy^  creditors  are  left  completely  at  the 
mercy  of  State  legislation,  notwithstanding  the  boasted  ef* 
ficacy  of  this  constitutional  prohibition. 

But  (it  was  asked)  what  is  the  tme  import  of  this  clause, 
forbidding  the  States  from  passing  ^^  any  law  impairing  ttie 
obligation  of  contracts  ?'*    A  contract  is  not  merely  that 
which  the  parties  expressly  stipulate.     It  is  that  also  which 
the  existing  laws  of  the  country  where  the  contract  is  made 
annex  as  conditions  to  it  at  the  time  when  it  is  formed.    It 
had  been  admitted,  that  a  State  mi^t  prohibit  contracts  al* 
together.     If  so,  it  may  permit  them,  siifr  modo^  with  such 
conditions  as  it  thinks  fit  to  annex ;  and  the  parties  who  make 
a  contract  in  that  State,  make  it  subject  to  the  conditions. 
These  conditions  enter  into  the  contract,  and  form  a  part  of 
it  as  completely  as  if  they  had  been  expressly  stipulated  by 
the  parties  themselves.    These  conditions  are  sometimes 
beneficial  to  one  party,  sometimes  to  the  other :  sometimes 
they  add  to  the  contract,  sometimes  they  diminish  it     But 
in  every  instance  they  receive  the  tacit  assent  of  the  partieSi 
and  are  not  considered  as  impairing  the  obligation  of  the 
contract     A.  gives  B.  a  bond  for  1000  dollars,  payable  on 
demand.     There  is  no  stipulation  for  interest.     But  the  law 
annexes  the  tacit  condition  that  the  obligee  shall  receive  in- 
terest, and  that  at  a  certain  fixed  rate.     So  in  the  contract 
of  exchange,  the  drawer  of  a  bill  does  not  stipulate  to  pay 
it  if  the  drawee  refuses.     In  the  same  manner,  the  liability  of 
the  endorser  to  the  holder  is  implied  by  the  law,  and  cannot 
be  collected  from  the  bill  itself.     Still  less,  is  his  right  to  be 
discharged  for  want  of  due  notice  of  the  dishonour  of  the  bill 
'  to  be  found  in  tlie  written  contract.     But  the  law  implies 
it,  and,  therefore,  it  might  be  said  to  impair  the  obligation 
of  the  actual  contract  between  the  parties,  which  con- 
tained no  such  condition.     How  did  it  happen  that  ttiis 
was  not  considered  a  violation  of    the  constitution?     It 
could  only  be  because  the  law  of  the  place  has  annexed 
that  condition  to  the  contract,  and  made  it  as  much  a  part  of 
the  contract  as  if  the  parties  (lad  expressed  it.    The  same 
principle  appUes  to  the  custom  of  adding  days  of  grace  to 


23^  CASES  IN  THE  SUPREME  COURT 

1897.  ^  specified  time  of  payment  in  bills  and  notes,  which  are 
N^^^  ''^  various  in  diiTerent  countries,  and  make  the  contract  of  the 
^8d«n  parties,  whatever  the  law  of  the  place  where  the  payment 
Saunders,  is  to  be  made,  says  shall  be  the  contract.*  So,  where  the 
law  of  the  place  gives  a  peculiar  remedy  to  the  creditor  on 
a  bill  or  note,  more  summary  and  strict  than  in  ordinary  ca- 
ses, the  party  shall  be  intended  to  have  renounced  the  bene- 
fit of  the  ordinary  law,  and  to  have  submitted  himself  to  the 
extraordinary  process  provided  for  the  particular  case.^  And 
so  of' many  other  cases,  in  which  whatever  is  considered  as 
discharging  the  contract  by  the  law  of  the  place  where  it 
was  made,  or  with  a  view  to  which  it  is  made,  is  considered 
as  discharging  it  every  where  else,  in  whatever  jurisdiction 
the  creditor  may  attempt  to  enforce  it,  although  no  such 
condition  is  expressed  in  the  terms  of  the  contract  itself.^ 
This  proceeds,  not  upon  the  idea  that  the  foreign  law  can 
impair  the  obligation  of  the  contract,  or  the  foreign  Court 
refuse  to  execute  it,  but  that  they  will  give  the  same  effect 
to  it  which  is  given  by  the  law  and  the  Courts  of  the  coun- 
try where  it  is  made  ;  they  will  regard  that  as  the  contract 
of  the  parties  which  the  lex  loci  declares  to  be  the  contract 
of  the  parties.''  So,  in  the  present  case,  the  contract  being 
made  in  a  State,  where  the  local  law,  existing  at  the  time, 
annexed  to  the  contract  the  condition  that,  in  certain  events, 
beyond  the  control  of  the  contracting  parties,  the  contract 
should  be  discharged,  the  parties  contracting  in  the  place 
of  the  law,  and  with  a  knowledge  of  the  law,  are  presumed 
to  assent  to  it. 

But,  it  had  been  said,  that  if  the  local  law  be  a  part  of 
the  contract,  so  also  in  the  constitution.     This  might  be 
admitted,  without  in  any  manner  affecting  the  question. 
The  constitution  does  not  define  ^^  the  obligation  of  con* 
tracts."     It  does  not  say  that  the  express  stipulations  of  the 

a  Renner  v.  The  Bank  of  Columbia,  9  Wheat  Rep.  550. 

h  The  Bank  of  Columbia  v.  Oakley,  4  Wheat.  Rep.  ^35. 

c  2  Sir.  733.  Cookers  Bankrupt  Law,  314.  5  East's  Rep.  Ii4. 
3  Term  Rep.  609.     I  East's  Rep  6.     1  DnlL  188.  229. 

d  8  Fes  jun.  449.  1  Bl  Rep.  257.  i  Burr,  1077.  1  Bos.i: 
PvM.  188.  16  Johns,  Rep.  288.  250.  Huberus  Prakct.  torn.  2.  lib. 
l.tit.  8.,  De  ConJUctu  Legum,  cited  in  note  to  8  Do/i.  370. 
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parties  alone  shall  form  the  contract.    The  contract  is      1837. 
formed  of  express  and  implied  consent,  of  convention,  and  v^^'^v^^ 
of  law.     The  constitution  contemplates  it  in  its  legal  sense,      ^S^®^^ 
and  in  all  its  parts,     if,  then,  the  local  laws  in  force  when'  Saunden. 
the  contract  is  made,  form  a  part  of  the  contract,  this  is  the 
contract  which  the  constitution  sajs  shall  not  be  impaired. 
So  that  it  was  not  the  plaintiff  in  error  who  sought  to  impair 
the  obligation  of  his  contract.    It  was  the  creditor  who  would 
impair  the  obligation,  by  striking  out  of  the  contract  one  of 
the  conditions  annexed  to  it  by  the  law  of  the  place. 

Admitting,  then,  that  the  States  could  not  pass  bankrupt 
laws  which  shall  dischai^e  antecedent  contracts,  it  did  not 
follow  that  they  might  not  pass  bankrupt  laws  under  which 
debts  subsequently  contracted  might  be  discharged.  In  the 
latter  case,  the  law  aonexes  conditions  to  the  express  con- 
tract of  the  parties,  to  which  it  implies  their  assent.  All 
the  different  restraints  on  State  legislation  which  are  asso- 
ciated in  the  same  prohibitory  clause,  were  intended  to  pre- 
vent certain  unjust,  oppressive,  and  impolitic  laws,  both  in 
civil  and  criminal  matters.  It  had  not  been  denied  on  the 
other  side,  that  the  prohibition  of  bills  of  attainder,  and  ex 
post  facto  laws,  were  exclusively  aimed  at  acts  retrospec- 
tive, partial,  and  unjust  in  their  operation ;  and  it  would  not 
be  difficult  to  show,  that  none  of  the  other  prohibitions 
were  intended  to  affect  the  sovereign  power  of  the  States 
over  their  civil  and  criminal  codes,  when  exercised,  as  all 
legislative  power  ought  to  be  exercised,  by  general,  impar- 
tial, and  prospective  regulations.  The  histor}*  of  the  times, 
and  the  cotemporaneous  expositions  of  the  clause,  at  the 
formation  and  adoption  of  the  constitution,  together  with 
the  subsequent  judicial  interpretations  of  it  in  cases  which 
had  since  arisen,  all  concurred  to  prove,  that  the  evils  com- 
plained of,  and  the  remedies  meant  to  be  applied  for  their 
correction,  exclusively  referred  to  legislative  acts  affecting 
vested  rights,  or  past  transactions.^    The  history  of  the  le- 

a  5  Marsh,  Life  of  Washington,  75.  85.  89.  259.      S  Ramsay's 
Univ.  Hist  46.  77.    £  Ramsay's  Hist,  of  South  Carolina^  440.  488. 
Jowm.Fed,  Convention,  79. 2S7.  859.  Virginia  Debates^  399.  SDdU. 
Vol.  XII.  30 
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1827.  gislation  of  the  State  whose  acts  were  now  under  considera^ 
\^^^/^^  tion,  would  afibrd  a  strong  iUustration  of  this  topic  of  argiH 
^g^en  ment.  A  s}  stem  of  insolvent  laws  had  existed  in  that  State, 
Saunders,  with  some  short  interruptions,  for  sixt)  years  past;  and  sub- 
sequent to  the  adoption  of  the  constitution,  such  laws  had 
repeatedly  passed  the  scrutinj  of  the  Council  of  Revisiou, 
always  composed  of  able  statesmen  and  learned  jurists,  and, 
in  some  instances,  of  those  who  had  taken  an  active  part  in 
the  formation  of  the  constitution,  without  even  a  suggestion 
that  these  acts  were  prohibited  by  the  clause  in  question.' 
In  every  instance  in  which  this  Court  had  hitherto  applied 
the  prohibition  to  a  State  law,  it  was  to  some  act  operating 
upon  antecedent  existing  contracts.  Such,  too,  was  the 
plain  and  obvious  meaning  of  the  words  of  the  prohibition* 
How  could  any  law  be  said  to  impair  the  obligation  of  a 
contract  not  in  existence  when  the  law  was  passed  ?  The 
obligation  must  first  be  contracted  before  it  can  be  impair* 
cd.  Some  right  must  be  vested  under  a  contract,  before 
any  party  can  have  a  right  to  complain  of  a  law  impairing 
its  obligation*  The  party,  who  supposes  himself  to  be  in- 
*  jured,  cannot  complain  of  a' law  in  existence  when  his  con- 

tract was  made,  because  (as  had  been  shown)  the  law  form- 
ed a  part  of  that  contract,  and,  therefore,  could  not  impair 
its  obligation. 

It  was  asked,  what  is  the  contract,  and  what  the  obligation 
of  the  contract  ?  And  it  was  answered,  that  the  contract  was 
what  the  parties  understood  it  to  be,  and  they  understood  it 
as  the  law  declares  it  to  be.  Whatever  is  expected  on 
one  side,  and  known  to  be  expected  on  the  other,  is  a  part 
or  condition  oTthe  contract.*  The  obligation  of  the  contract 
is  not  the  contract  itself,  but  something  arising  out  of  it. 
The  moral  obligation  is  that  which  binds  the  conscience 
only.     The  legal  obligation  is  that  which  the  law  imposes. 

S90.  1  Tuck.  BL  SIS.  Appendix,  part  I.  Tht  Federalist,  No.  44. 
I  State  Papers,  252.  Secret  Debates,  70.  S  Hairs  Law  Jarnn.  506. 
030.  d52.  6  HalVs  Law  Joum.  474  5  Binn.  Rep.  862. 964.  13  Mass. 
Rep.  le.  S  Johns.  Rep.  74.  16 /oAiw.  JBep.  233.  7  Johns.  Ck. 
Rep.  376. 

a  16  Johns.  Rep.  234.  note  (a.) 
h  Paley's  Mor.  Phil  92.  106. 
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It  binds  the  contracting  party  to  do  that  which  the  law  sayfl  1 827. 
he  shall  do,  under  certain  contii^ncies  which  may  arise*  v^^^^v^^^ 
There  is  nothing  of  mere  human  institution  (and  it  is  with  ^S^^*^ 
this  that  the  constitution  deals)  which  binds  to  the  perform-  Saunders, 
ance  of  any  contract,  except  the  laws  under  which  that  con- 
tract is  made,  and  the  remedies  provided  by  them  to  enforce 
its  execution.  The  insolvent  acts  form  a  part  of  those  laws, 
and  of  the  remedies  provided  to  enforce  the  contract.  The 
obligation  of  a  contract  may  be  impaired  by  interference  in 
favour  of  the  creditor,  as  well  as  in  favour  of  the  debtor.  But 
here  the  existing  remedies  secured  to  both  by  the  law  (which 
18  a  part  of  the  contract)  are  preserved  with  integrity,  and 
there  is  consequently  no  violation  of  the  constitutional  provi- 
sion, which  was  intended  equally  to  protect  the  rights  of 
both  debtor  and  creditor.  Indeed,  the  proceedings  under 
some  of  these  laws  are  compulsory  against  the  debtor,  and 
force  him  to  make  a  surrender  and  assignment  of  his  pro- 
perty for  tfie  benefit  of  his  creditors,  on  their  application. 
Bankrupt  and  insolvent  laws  have  existed,  in  various  forms, 
in  every  age  and  every  civilized  and  commercial  country, 
as  one  of  the  means  of  securing  a  fair  and  impartial  distribu- 
tion of  the  effects  of  insolvents  among  all  their  creditors,  or 
as  a  relief  which  society  has  found  it  necessary  to  extend  to 
the  honest  debtor,  who  has  become  unable  from  misfortune 
to  satisfy  the  demands  of  his  creditors.  The  States  have, 
therefore,  the  same  right  to  pass  these  laws,  (supposing  the 
power  not  to  be  exclusively  vested  in  Congress,)  which  they 
have  to  pass  laws  of  limitation,  or  usury,  or  divorce,  or  any 
otiier  ordinary  regulation  respecting  contracts.  All  these 
laws  might  be  said  to  have  the  effect  of  impairing  the  obliga- 
tions of  contracts,  since  they  alter,  increase,  lessen,  or  dimi- 
nish what  would  otherwise  be  the  effect  of  the  agreement  of 
the  parties,  by  annexing  conditions  other  and  different  from 
those  expressed  by  the  parties.  If  it  were  possible  to  sup- 
pose a  commercial  contract  made  independent  of  any  of 
of  those  regulations  which  the  municipal  code  of  every  civi- 
lized country  prescribes,  it  would  be  stripped  of  all  these 
conditions,  and  reduced  to  the  mere  naked  agreement  of  the 
parties,  without  any  means  of  enforcing  its  performance. 
But  the  municipal  law  gives  effect  to  the  actual  contract  of 
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1827.  ^  parties,  by  impljing  a  maltitude  of  clauses  and  condi- 
v^^v*^^  tioDS  not  expressed  by  them,  and  by  providing  adequate 
Ogden  means  to  enforce  it*  Every  municipal  code  contains  apro- 
Sanndfln.  vision  determining  at  what  age  a  person  shall  be  deemed 
capable  of  contracting,  and  the  period  of  majority  is  different 
under  different  systems  of  law.  This  is  a  positive  rule  of 
society.  In  a  state  of  nature,  there  is  no  definite  age  at 
which  an  individual  becomes  capable  of  contracting.  Is  not 
the  whole  of  this  subject  under  the  control  of  State  legisla- 
tion ;  and  would  a  law,  extending  the  period  of  minority,  be 
said  to  be  a  law  impairing  the  obligation  of  contracts  ?  So, 
also,  the  power  of  contracting  which  is  permitted  to  a  mar- 
ried woman  is  more  or  less  limited  under  different  systems 
of  jurisprudence,  and  there  is  nothing  in  which  the  positive 
institutions  of  society  are  more  diversified.  And  the  con- 
tract of  marriage  itself  is  subject  to  be  dissolved  by  the  laws 
of  the  different  States  of  the  Union,  under  various  circum- 
stances and  conditions.  The  policy  of  some  States  had  made 
absolute  divorces  extremely  difficult  to  be  obtained,  others 
had  granted  them  with  more  facility.  But  could  it  be  said 
tiiat  these  laws,  or  any  alteration  of  these  laws,  impaired  the 
obligation  of  the  contract  of  marriage  ?  Was  it  not  a  consti- 
tuent part  of  this  contract,  that  it  should  be  subject  to  be  dis- 
solved under  the  circumstances  and  according  to  the  condi- 
tions prescribed  in  the  laws  of  the  State  in  force  at  the  time 
when  the  m  >rriage  took  place?  In  most  of  the  States,  the 
policy  of  the  English  statute  of  frauds  and  registry  acts  had 
been  adopted,  and  certain  contracts  and  conveyances  were 
required  to  be  in  writing,  and  others  to  be  roistered.  Might 
not  the  States  require  it  as  an  essential  condition  to  the  vali- 
dity of  all  contracts  and  all  conveyances,  that  they  should  be 
in  writing, and  should  be  registered;  and  could  this  condi- 
tion, annexed  by  the  law  to  the  contract  of  the  parties,  be 
said  to  impair  its  obligation  ?  In  short,  it  was  insisted  that 
the  argument  on  the  other  side,  when  pushed  to  its  legiti- 
mate consequences,  would  go  to  restrain  State  legislation 
upon  almost  every  subject  of  property  and  internal  police, 
and  to  fasten  upon  the  States,  against  their  sovereign  will, 
immutable  codes  of  civil  jurisprudence,  the  inconvenience 
and  mischiefs  of  which  could  not  be  corrected  by  any  means 
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within  the  constitutional  power  of  Congrera*  On  most  of  the       1837. 
subjects  of  ordinar)  civil  legislation,  Congress  had  no  ()ower  >^^^  "^^ 
at  all ;  and  on  this  particular  subject  of  bankruptcy,  there      ^S"®* 
was  little  hope  of  its  being  exercised.     So,  that  if  the  CouK    Baundaiii 
should  pronounce  the  State  bankrupt  codes  invalid,  and 
Congress  should  refuse  to  supply  their  place  by  the  esta* 
blishment  of  uniform  laws  throughout  the  Union,  the  countfj 
would  present  the  extraordinary  spectacle  of  a  great  com- 
mercial nation,  without  laws  on  the  subject  of  bankruptcy* 

Mr.  Webster^  in  reply. 

The  question  arising  in  this  case  is  not  more  important, 
nor  so  important  even,  in  its  bearing  on  individual  cases  of 
private  right,  as  in  its  character  of  a  public  political  ques- 
tion* The  constitution  was  intended  to  accomplish  a  great 
political  object.  Its  design  was  not  so  much  to  prevent  in- 
justice or  injury  in  one  case,  or  in  successive  single  cases,  as 
it  was  to  make  general  salutary  provisions,  which,  in  their 
operation,  should  give  security  to  all  contracts,  stability  to 
credit,  uniformity  among  all  the  States,  in  those  things  which 
materially  concerned  the  foreign  commerce  of  the  country, 
and  their  own  credit,  trade,  and  intercourse  among  them- 
selves. The  real  question  is,  therefore,  a  much  broader 
one  than  has  been  argued.  It  is  this,  whether  the  constitu- 
tion  has  not,  for  general  political  purposes,  ordained  that 
bankrupt  laws  should  be  established  only  by  national  autho- 
rity ?  We  contend  that  such  was  the  intention  of  the  con- 
stitution ;  an  intention,  as  we  think,  plainly  manifested  by  a 
consideration  of  its  several  provisions. 

The  act  of  New- York,  under  which  this  question  arises, 
provides,  that  a  debtor  may  be  discharged  from  all  his  debts, 
upon  assigning  his  property  to  trustees  for  the  use  of  his  cre- 
ditors. When  applied  to  the  discharge  of  debts,  contracted 
before  the  date  of  the  law,  this  Court  has  decided  that 
the  act  is  invalid.'  The  act  itself  makes  no  distinction  be- 
tween past  and  future  debts,  but  provides  for  the  discharge 
of  both  in  the  same  manner.     In  the  case,  then,  of  a  debt 

n  Sturges  v.  Crowninshield,  4  Wheat,  Jtep.  ISS. 
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1827.  already  existing,  it  is  admitted,  that  the  act  does  impair  the 
^^^•v*^  obligation  of  contracts.  We  wish  the  full  extent  of  this  de- 
^  ^'^  cision  to  be  well  considered.  It  is  not,  merely,  that  the  le- 
Saunciers.  gislature  of  the  State  cannot  interfere,  by  law,  in  the  parti- 
cular case  of  A.  or  B.,  to  injure  or  impair  rights  which  have 
become  vested  under  contracts  ;  but  it  is,  that  they  have  no 
power,  by  general  law,  to  regulate  the  manner  in  which  all 
debtors  may  be  discharged  from  sub8isting  contracts ;  in 
other  words,  they  cannot  pass  general  bankrupt  laws,  to  be 
applied  in  preseniu  Now,  it  is  not  contended  that  such 
laws  are  unjust,  and  ought  not  to  be  passed  by  any  legisla- 
ture. It  is  not  said  they  are  unwise  or  impolitic.  On  the 
contrary,  we  know  the  general  experience  is,  that  when 
bankrupt  laws  are  established,  they  make  no  distinction  be- 
tween present  and  future  debts.  While  all  agree  that  spe- 
cial acts,  made  for  individual  cases,  are  unjust,  all  admit  that 
a  general  law,  made  for  all  cases,  may  be  both  just  and  po- 
litic. The  question,  then,  which  meets  us  in  the  threshold, 
is  this :  if  the  constitution  meant  to  leave  the  States  the  pow- 
er of  establishing  systems  of  bankruptcy  to  act  upon  future 
debts,  what  great  or  important  object,  of  a  political  nature, 
was  answered,  by  denying  the  power  of  making  such  sys- 
tems applicable  to  existing  debts  ? 

The  argument  used  in  Sturges  v.  Crowninshield^  was,  at 
least,  a  plausible  and  consistent  argument.  It  maintained, 
that  the  prohibition  of  the  constitution  was  levelled  only 
against  interferences  in  individual  cases,  and  did  not  apply  to 
general  laws,  whether  those  laws  were  retrospective  or  pros- 
pective in  their  operation.  But  the  Court  rejected  that  con- 
clusion. It  decided,  that  the  constitution  was  intended  to 
apply  to  general  laws,  or  systems  of  bankruptcy ;  that  an 
act,  providing  that  all  debtors  might  be  discharged  from  all 
creditors,  upon  certain  conditions,  was  of  no  more  validity 
than  an  act,  providing  that  a  particular  debtor.  A.,  should  be 
discharged  on  the  same  conditions  from  his  particular  credi- 
tor, B. 

It  being  thus  decided  that  general  laws  are  thus  within  the 
prohibition  of  the  constitution,  it  is  for  the  plaintiff  in  error 
now  to  show,  on  what  ground,  consistent  with  the  general 
objects  of  the  constitution,  he  can  establish  a  distinction. 
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which  can  give  effect  to  those  general  laws  in  ttieir  appKca-      ]  827. 
tioo  to  future  debts,  while  it  denies  them  effect  in  their  ap-  v^^^v^*/ 
plication  to  subsisting  debts.     The  words  are,  that  "  no  State      ^gden 
shall  pass  any  law  impairing  the  obligation  of  contractsj^^    Saunders. 
The  general  operation  5f  all  such  laws  is,  to  impair  that  ob- 
ligation ;  that  is,  to  discharge  the  obligation  without  fulfilling 
it     This  is  admitted ;  and  the  only  ground  taken  for  the 
distinction  to  stand  on  is,  that  when  the  law  was  in  exist- 
ence, at  the  time  of  the  making  the  contract,  the  parties 
must  be  supposed  to  have  reference  to  it,  or,  as  it  is  usually 
expressed,  the  law  is  made  a  part  of  the  contract.     Before 
considering  what  foundation  there  is  for  this  argument,  it 
may  be  well  to  inquire,  what  is  that  obligation  of  contracts 
of  which  the  constitution  speaks,  and  whence  is  it  derived  ? 
The  definition  given  by  the  Court  in  Sturges  v.  Cronmin' 
shield^  is  sufficient  for  our  prcocul  purpusc.     "  A  contract,'' 
say  the  Court,  ^'  is  an   agreement  to  do  some  particular 
thing ;  the  law  binds  the  party  to  perform  this  agreement, 
and  this  is  the  obligation  of  the  contract." 

It  may,  indeed,  probably,  be  correct  to  suppose  the  con- 
stitution used  the  words  in  somewhat  of  a  more  popular 
sense.  We  speak,  for  example,  familiarly  of  a  usurious 
contract,  and  yet  we  say,  speaking  technically,  that  a  usuri- 
ous agreement  is  no  contract. 

By  the  obligation  of  a  contract,  we  should  understand  the 
constitution  to  mean,  the  duty  of  performing  a  legal  agree- 
ment.    If  the  contract  be   lawful,  the  party  is  bound  to 
perform  it.     But  bound  by  what  ?     What  is  it  that  binds 
him  ?     And  this  leads  to  what  we  regard  as  a  principal 
fallacy  in  the  argument   on  the  other  side.     That  argu- 
ment supposes,  and  insists,  that  the  whole  obligation  of 
a  contract  has  its  origin  in  the  municipal  law.     This  po- 
sition we  controvert.     We  do  not  say  that  it  is  that  obli- 
gation which  springs  from  conscience  merely ;  but  we  deny 
that  it  is  only  such  as  springs  from  the  particular  law  of  the 
place  where  the  contract  is  made.     It  must  be  a  lawful  con- 
tract, doubtless ;  that  is,  permitted  and  allowed ;  because 
society  has  a  right  to  prohibit  all  such  contracts,  as  well  as 
all  such  actions,  as  it  deems  to  be  mischievous  or  injurious. 
But  if  the  contract  be  such  as  the  law  of  society  tolerates. 
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1 8S7.      '°  other  words,  if  it  be  lawful,  then  we  say,  the  duty  of  per- 
\^^^\/^i^  forming  it  springs  from  universal  law.     And  this  is  the  con- 

Ogden  current  sense  of  all  the  writers  of  authority. 
Saunders,  The  duty  of  performing  promises  is  thus  shown  to  rest 
on  universal  law ;  and  if,  departing  from  this  well  established 
principle,  we  now  follow  the  teachers  who  instruct  us  that 
the  obligation  of  a  contract  has  its  origin  in  the  law  of  a 
particular  Siate,  and  is,  in  all  cases,  what  that  law  makes  it, 
and  no  more,  and  no  less,  we  shall  probably  find  ourselves 
involved  in  inexplicable  difficulties.  A  man  promises,  fora 
valuable  consideration,  to  pay  money  in  New- York ;  is  the 
obligation  of  that  contract  created  by  the  laws  of  that  State  ? 
or  does  it  subsist  independent  of  those  laws  ?  We  contend 
that  the  obligation  of  a  contract,  that  is,  the  duty  of  per- 
forming it,  is  not  created  by  the  law  of  the  particular  place 

Whert?  it  is  madi>,  and  dependent  on  that  law  for  its  existence  ; 

but  that  it  may  subsist,  and  does  subsist,  without  that  law, 
and  independent  of  it.     The  obligation  is  in  the  contract 
itself,  in  the  assent  of  the  parties,  and  in  the  sanction  of  uni- 
versal law.     This  is  the  doctrine  of  Grotius^  Vatttl^  Burk' 
maqui^  Pothier^  and  Ruiherforth.     The  contract,  doubtless, 
is  necessarily  to  be  enforced  by  the  municipal  law  of  the 
place  where  performance  is  demanded.      The   municipal 
law  acts  on  the  contract  after  it  is  made,  to  compel  its 
execution,  or  give  damages  for  its  violation.     But  this  is  a 
very  dififerent  thing  from  the  same  law,  being  the  origin  or 
fountain  of  the  contract.     Let  us  illustrate  this  matter  by 
an  example.     Two  persons  contract  together  in  New-York 
for  the  delivery,  by  one  to  the  other,  of  a  domestic  animal 
or  utensil  of  husbandry,  or  a  weapon  of  war.     This  is  a 
lawful  contract,  and  while  the  parties  remain  in  New- York, 
it  is  to  be  enforced  by  the  laws  of  that  State.     But  if  they 
remove  with  the  article  to  Pennsylvania  or  Maryland,  there 
a  new  law  comes  to  act  upon  the  contract,  and  to  apply 
other  remedies  if  it  be  broken.     Thus  far  the  remedies  are 
furnished  by  the  laws  of  society.    But  suppose  the  same 
parties  to  go  together  to  a  savage  wilderness,  or  a  desert 
island,  beyond  the  reach  of  the  laws  of  any  society ;  the 
obligation  of  the  contract  still  subsists,  and  is  as  perfect  as 
ever,  and  is  now  to  be  enforced  by  another  law,  that  is.  the 
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Jaw  of  nature,  and  the  party  to  whom  the  promise  was      1827. 
made,  has  a  right  to  take  by  force  the  animal,  the  utensil,  or  V^^v^^^ 
the  weapon,  that  was  promised  to  him.     The  right  is  as  per-      ^g^^en 
feet  here,  as  it  was  in  Pennsylvania,  or  even  in  New -York;   Saunderii. 
but  this  could  not  be  so  if  the  obligation  were  created  by 
the  law  of  New- York,  or  were  dependent  on  that  law  for  its 
existence,  because  the  laws  of  that  State  can  have  no  ope- 
ration beyond  its  territory.     Let  us  reverse  this  example. 
Suppose  a  contract  to  be  made  between  two  persons  cast 
ashore  on  an  uninhabited  territory,  or  in  a  place  over  which 
no  law  of  society  extends.     There  arc  such  places,  and 
contracts  have  been  made   there  by  individuals  casually 
there,  and  these  contracts  have  been  enforced  in  Courts  of 
law  in  civilized  communities.     Whence  do  such  contracts 
derive  their  obligation,  if  not  from  universal  law  ? 

If  these  considerations  show  us  that  the  obligation  of  a 
lawful  contract  does  not  derive  its  force  from  the  particular 
law  of  the  place  where  made,  but  may  exist  where  that  law 
does  not  exist,  and  be  enforced  where  that  law  has  no  va- 
lidity, then  it  follows,  we  contend,  that  any  statute  which 
diminishes  or  lessens  its  obligation,  does  impair  it,  whe- 
ther it  precedes  or  succeeds  the  contract  in  date.     The 
contract  having  an  independent  origin,  whenever  the  law 
comes  to  exist  together  with  it,  and  interferes  with  it,  it  les- 
sens, we  say,  and  impairs  its  own  original  and  independent 
obligation.     In  the  case  before  the  Court,  the  contract  did 
not  owe  its  existence  to  the  particular  law  of  Ncw-Yoiic;  it 
did  not  depend  on  thai  law,  but  could  be  enforced  without 
the  territory  of  that  State,  as  well  as  within  it.     Neverthe- 
less, though    legal,  though   thus    independently    existing, 
though  thus  binding  the  party  every  where,  and  capable  of 
being  enforced  every  where,  yet,  the  statute  of  New- York 
says,  that  it  shall  be  discharged  without  payment.     This, 
we  say,  impairs  the  obligation  of  that  contract.     It  is  ad- 
mitted to  have  been  legal  in  its  inception,  legal  in  its  full 
extent,  and  capable  of  being  enforced  by  other  tribunals  ac- 
cording to  its  terms.  An  act,  then,  purporting  to  discharge  it 
without  payment,  is.,  as  wc  contend,  an  act  impairing  its 
ol)ligation. 
Vol.  XII. 
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18S7.  ^^^  ^^^  ^®  meet  the  opposite  argument,  stated  on  diflc- 

\^p^/^^'  rent  occasions  in  different  terms,  but  usually  summed  up  in 
^S^®"  this,  that  the  law  itself  is  a  part  of  the  contract,  and,  there- 
Saunden.  fore,  cannot  impair  it.  What  does  this  mean  ?  Let  us  seek 
for  clear  ideas.  It  does  not  mean  that  the  law  gives  any 
particular  construction  to  the  terms  of  the  contract,  or  that 
it  makes  the  promise,  or  the  consideration,  or  the  time  of 
performance,  other  than  they  are  expressed  in  the  instru- 
ment itself.  It  can  only  mean,  that  it  is  to  be  taken  as  a 
part  of  the  contract,  or  understanding  of  the  parties,  that 
the  contract  itself  shall  be  enforced  by  such  laws  and  regu- 
lations, respecting  remedy,  and  for  the  enforcement  of  con- 
tracts, as  are  in  being  in  the  State  where  it  is  made  at  the 
time  of  entering  into  it.  This  is  meant,  or  nothing  very 
clearly  intelligible  is  meant,  by  saying  the  law  is  part  of  the 
contract. 

There  is  no  authority  in  adjudged  cases,  for  the  plaintiiT 
in  error,  but  the  State  decisions  which  have  been  cited,  and, 
as  has  already  been  stated,  they  all  rest  on  this  reason,  that 
the  law  is  part  of  the  contract. 

Against  this  we  contend, 

1st.  That  if  the  proposition  were  true,  the  consequence 
would  not  follow. 

2d.  That  the  proposition  itself  cannot  be  maintained. 

1.  If  it  were  true  that  the  law  is  to  be  considered  as  part 
of  the  contract,  the  consequence  contended  for  would  not 
follow ;  because,  if  this  statute  be  part  of  the  contract,  so 
is  every  other  legal  or  constitutional  provision  existing  at  the 
time  which  affects  the  contract,  or  which  is  capable  of  affect- 
ing it ;  and  especially  this  very  article  of  the  constitution 
of  the  United  States  is  part  of  the  contract.  The  plaintiff 
in  error  argues  in  a  complete  circle.  He  supposes  the  par- 
ties to  have  had  reference  to  it  because  it  was  a  binding 
law,  and  yet  he  proves  it  to  be  a  binding  law  only  upon  the 
ground  that  such  reference  was  made  to  it.  We  come  be- 
fore the  Court  alleging  the  law  to  be  void  as  unconstitution- 
al ;  they  stop  the  inquiry  by  opposing  to  us  the  law  itself. 
Is  this  logical  ?  Is  it  not  precisely  objectio  tjus^  cujus  disso- 
tutio  petitur  ?  If  one  bring  a  bill  to  set  aside  a  judgment,  is 
^9it  judgment^  itself  a  good  plea  ia  bar  to  the  bill  ?  We  pro- 
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pose  to  inquire  if  thia  law  is  of  force  to  control  our  contract,      1827. 
or  whether,  by  the  constitution  of  the  United  States,  such  v^-^v^^/ 
force  be  not  denied  to  it.     The  plaintiff  in  error  stops  us      ^&^^^ 
by  saying  that  it  does  control  the  contract,  and  so  arrives   Saunders* 
shortly  at  the  end  of  the  debate.     Is  it  not  obvious,  that 
supposing  the  act  of  New- York  to  be  a  part  of  the  contract, 
the  question  still  remains  as  undecided  as  ever.     What  is 
that  act  ?     Is  it  a  /ao,  or  is  it  a  nullity  ?  A  thing  of  force,  or 
a  thing  of  no  force  ?     Suppose  the  parties  to  have  contem- 
plated this  act,  what  did  they  contemplate  ?  its  words  only, 
or  its  legal  effect  ?  its  words,  or  the  force  which  the  consti- 
tution of  the  United  States  allowed  to  it  ?     If  the  parties 
contemplated  any  law,  they  contemplated  all  the  law  that 
bore  on  their  contract,  the  aggregate  of  all  the  statute  and 
constitutional  provisions.     To  suppose  that  they  had  in 
view  one  statute,  without  regarding  others,  or  that  they  con- 
templated a  statute  without  considering  that  paramount 
constitutional  provisions  might  control  or  quality  that  sta- 
tute, or  abrogate  it  altogether,  is  unreasonable  and  inadmis- 
sible.    '^  This  contract,''  says  one  of  the  authorities  relied 
on,  ^'  is  to  be  construed  as  if  the  law  were  specially  recited 
in  it."     Let  it  be  so  for  the  sake  of  argument.     But  it  is 
also  to  be  construed  as  if  the  prohibitory  clause  of  the  con«         ^ 
stitution  were  recited  in  it,  and  this  brings  us  back  again  to 
the  precise  point  from  which  we  departed. 

The  constitution  always  accompanies  the  law,  and  the 
latter  can  have  no  force  which  the  former  does  not  allow  to 
it.  If  the  reasoning  were  thrown  into  the  form  of  special 
pleading,  it  would  stand  thus :  the  plaintiff  declares  on  his 
debt;  the  defendant  pleads  his  dischai^e  under  the  law  ;  the 
plaintiff  alleges  the  law  unconstitutional ;  but  the  defendant 
says,  you  knew  of  its  existence ;  to  which  the  answer  is  ob- 
vious and  irresistible,  I  knew  its  existence  on  the  statute 
book  of  New- York,  but  I  knew,  at  the  same  time,  it  was  null 
and  void  under  the  constitution  of  the  United  States. 

The  language  of  another  leading  decision  is,  '*'  a  law  in 
force  at  the  time  of  making  the  contract  does  not  violate 
that  contract ;"  but  the  very  question  is,  whether  there  be 
Jiny  such  law  "  in  force ;"  for  if  the  States  have  no  authority 
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1 837.      ^^  P^^  ^^^^  laws,  then  no  such  law  can  he  in  force.     The 
y^^>/^^  constitution  is  a  part  of  the  contract  as  much  as  the  law,  and 
Ogden      ^j^g  ^  much  in  the  contemplation  of  the  parties.     So  that 
Slanders,   the  proposition,  if  it  be  admitted,  that  the  law  is  part  of  the 
contract,  leaves  us  just  where  it  found  us,  that  is  to  say,  un- 
der the  necessity  of  comparing  the  law  with  the  constitution, 
and  of  deciding  by  such  comparison  whether  it  be  valid  or 
invalid.     If  the  law  be  unconstitutional,  it  is  void,  and  no 
party  can  be  supposed  to  have  had  reference  to  a  void  law. 
if  it  be  constitutional,  no  reference  to  it  need  be  supposed. 

2.  But  the  proposition  itself  cannot  be  maintained.    The 
Jaw  is  no  part  of  the  contract.     What  part  is  it  ?  the  pro- 
mise ?  the  consideration  ?  the  condition  ?  Clearly,  it  is  nei- 
ther of  these.     It  is  no  term  of  the  contract.     It  acts  upon 
the  contract  only  when  it  is  broken,  or  to  discharge  the  par- 
ty from  its  obligation  after  it  is  broken.     The  municipal  law 
is  the  force  of  society  employed  to  compel  the  performance 
of  contracts.     In  every  judgment  in  a  suit  on  contract,  the 
damages  are  given,  and  the  imprisonment  of  the  person  or 
sale  of  goods  awarded,  not  in  performance  of  the  contract, 
or  as  part  of  the  contract,  but  as  an  indemnity  for  the  breach 
of  the  contract.     Even  interest,  which  is  a  strong  case, 
where  it  is  not  expressed  in  the  contract  itself,  can  only  be 
given  as  damages.     It  is  nearly  absurd  to  say  that  a  man^s 
goods  are  sold  on  Sijieri  facias^  or  that  he  himself  goes  to 
gaol,  in  pursuance  of  his  contract.     These  are  the  penalties 
which  the  law  inflicts  for  the  breach  of  his  contract.  Doubt- 
less, parties,  when  they  enter  into  contracts,  may  well  consi- 
der both  what  their  rights  and  what  their  liabilities  will  be 
by  the  law,  if  such  contracts  be  broken  ;  but  this  contempla- 
tion of  consequences  which  can  eusue  only  when  the  con- 
tract is  broken,  is  no  part  of  the  contract  itself.     The  law 
has  nothing  to  do  with  the  contract  till  it  be  broken;  how 
then  can  it  be  said  to  form  a  part  of  the  contract  itself? 

But  there  are  other  cogent  and  more  specific  reasons 
against  considering  the  law  as  part  of  the  contract.  (1.)  If 
the  law  be  part  of  the  contract,  it  cannot  be  repealed  or  al- 
tered ;  because,  in  such  case,  the  repealing  or  modifying  law 
itself  would  impair  the  obligation  of  the  contract.  The  in- 
solvent law  of  New-York,  for  example,  authorizes  the  dig- 
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charge  of  a  debtor  on  the  cooseot  of  two-thirds  of  his  credi-      1827. 
tors.  A  subsequent  act  requires  the  consent  of  three-fourths  ;  >^^^v^^ 
but  if  the  existing  law  be  part  of  the  contract,  this  latter  law         ^^^ 
would  be  void,     in  short,  whatever  is  part  of  the  contract    Saunders, 
cannot  be  varied  but  by  consent  of  the  parties;  therefore  the 
argument  runs  in  absurdum  ;  for  it  proves  that  no  laws  for 
enforcing  the  contract  or  giving  remedies  upon  it,  or  any  way 
affecting  it,  can  be  changed  or  modified  between  its  creation 
and  its  end.     If  the  law  in  question  binds  one  party  on  the 
ground  of  assent  to  it,  it  binds  both,  and  binds  them  until 
they  agree  to  terminate  its  operation.    (2.)  If  the  party  be 
bound  by  an  implied  assent  to  the  law,  as  thereby  making 
the  law  a  part  of  the  contract,  how  would  it  be  if  the  parties 
bad  expressly  dissented,  and  agreed  that  the  law  should 
make  no  part  of  the  contract  ?  Suppose  the  promise  to  have 
been,  that  the  promissor  would  pay  at  all  events,  and  not 
take  advantage  of  the  statute ;  still,  would  not  the  statute 
operate  on  the  whole,  on  this  particular  agreement  and  all  ? 
and  does  not  this  show  that  the  law  is  no  part  of  the  contract, 
but  something  above  it  ?  (3.)  If  the  law  of  the  place  be  part 
of  the  contract,  one  of  its  terms  and  conditions,  how  could 
it  be  enforced,  as  we  all  know  it  might  be,  in  another  jurisdic- 
tion, which  should  have  no  regard  to  the  law  of  the  place? 
Suppose  the  parties,  after  the  contract,  to  remove  to  another 
State,  do  they  carry  the  law  with  them  as  part  of  their  con- 
tract ?  We  all  know  they  do  not.    Or  take  a  common  case  : 
some  States  have  laws  abolishing  imprisonment  for  debt; 
these  laws,  according  to  the  argument,  are  all  parts  of  the 
contract ;  how  then  can  the  party,  when  sued  in  another 
State,  be  imprisoned  contrary  to  the  terms  of  his  contract '! 
(4.)  The  argument  proves  too  much,  inasmuch  as  it  applies 
as  strongly  t<j  prior  as  to  subsequent  contracts.     It  is  found- 
ed on  a  supposed  assent  to  the  exercise  of  legislative  au- 
thority, without  codsidcring  whether  that  exercise  be  legal 
or  illegal.  But  it  is  equally  fair  to  found  the  ai^umcnt  on  an 
implied  assent  to  the  potential  exercise  of  that  authority. 
The  implied  reference  to  the  control  of  legislative  power,  is 
as  reasonable  and  as  strong  when  that  power  is  dormant,  as 
while  it  is  in  exercise.     In  one  case,  the  arguiticnt  is,  ^'  the 
law  existed,  you  knew  it,  and  acquiesced. '^     In  the  other,  it 
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1837.  ^9  "  ^  power  to  pass  the  law  existed,  you  knew  it,  and 
^^^^"^^  took  your  chance.^'  There  is  as  clear  an  assent  in  tiie  one 
^&^®°  instance  as  in  the  other,  indeed,  it  is  more  reasonable  and 
daiindera.  more  sensible,  to  imply  a  general  assent  to  all  the  laws  of  so- 
ciety, present  and  to  come,  from  the  fact  of  living  in  it,  than 
it  is  to  imply  a  particular  assent  to  a  particular  existing 
enactment.  The  true  view  of  the  matter  is,  that  every  man 
is  presumed  to  submit  to  all  power  which  may  be  lawfully 
exercised  over  him,  or  his  right,  and  no  one  should  be  pre- 
sumed to  submit  to  ill^al  acts  of  power,  whether  actual  or 
contingent.  (5.)  But  a  main  objection  to  this  argument  is, 
that  it  would  render  the  whole  constitutional  provision  idle 
and  inoperative ;  and  no  explanatory  words,  if  such  words 
had  been  added  in  the  constitution,  could  have  prevented 
this  consequence.  The  law,  it  is  said,  is  part  of  the  contract ; 
it  cannot,  therefore,  impair  the  contract,  because  a  contract 
cannot  impair  itself.  Now,  if  this  argument  be  sound,  the 
case  would  have  been  the  same,  whatever  words  the  consti- 
tution had  used.  If,  for  example,  it  had  declared  that  no 
State  should  pass  any  law  impairing  contrsiCta  prospectively  or 
retrospectively  ;  or  law  impairing  contracts,  whether  existing 
or  future ;  or  whatever  terms  it  had  used  to  prohibit  precisely 
such  a  law  as  is  now  before  the  Court,  the  prohibition  would 
be  totally  nugatory  if  the  law  is  to  be  taken  as  part  of  the 
contract ;  and  the  result  would  be,  that,  whatever  may  be 
the  laws  which  the  States  by  this  clause  of  the  constitution 
are  prohibited  from  passing,  yet,  if  they  in  fact  do  pass  such 
laws,  those  laws  are  valid,  and  bind  parties  by  a  supposed 
assent. 

But  further,  this  idea,  if  well  founded,  would  enable  the 
States  to  defeat  the  whole  constitutional  provision  by  a  ge- 
neral enactment.  Suppose  a  State  should  declare,  by  law, 
that  all  contracts  entered  into  therein,  should  be  subject  to 
such  laws  as  the  legislature,  at  any  time,  or  from  time  to 
time,  might  see  fit  to  pass.  This  law,  according  to  the  ar- 
gument, would  enter  into  the  contract,  become  a  part  of  it, 
and  authorize  the  interference  of  the  legislative  power  with 
it,  for  any  and  all  purposes,  wholly  uncontrolled  by  the  con- 
stitution of  the  United  States. 

^o  much  for  the  aiif^ument  that  the  law  is  a  part  of  the 
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contract.   We  think  it  is  shown  to  be  not  so ;  and,  if  it  were,      1 937, 
the  expected  consequence  would  not  follow.  v^^v^^ 

The  inquiry,  then,  recurs,  whether  the  law  in  question  ^S^^^n 
be  such  a  law  as  the  legislature  of  New-York  had  authority  Saunders, 
to  pass.  The  question  is  general.  We  differ  from  our 
learned  adversaries  on  general  principles.  We  differ  as  to 
the  main  scope  and  end  of  this  constitutional  provision. 
They  think  it  entirely  remedial :  we  regard  it  as  preventive. 
They  think  it  adopted  to  secure  redress  for  violated  private 
rights  :  to  us  it  seems  intended  to  guard  against  great  pub- 
lie  mischiefs.  They  aif;ue  it,  as  if  it  were  designed  as  an 
indemnity  or  protection  for  injured  private  rights,  in  indi- 
vidual cases  of  meitm  and  tuum :  we  look  upon  it  as  a  great 
political  provision,  favourable  to  the  commerce  and  credit 
of  the  whole  country.  Certainly  we  do  not  deny  its  appli- 
cation to  cases  of  violated  private  right.  Such  cases  are 
clearly  and  unquestionably  within  its  operation.  Still,  we 
think  its  main  scope  to  be  general  and  political.  And  this, 
we  think,  is  proved  by  reference  to  the  history  of  the  coun- 
try, and  to  the  great  objects  which  were  sought  to  be  ob- 
tained by  the  establishment  of  the  present  government; 
Commerce,  credit,  and  confidence,  were  the  principal  things 
which  did  not  exist  under  the  old  confederation,  and  which 
it  was  a  main  object  of  the  present  constitution  to  create 
and  establish.  A  vicious  system  of  I^slation,  a  sjrstem  of 
paper  money  and  tender  laws,  had  completely  paralyzed  in- 
dustry, threatened  to  beggar  every  man  of  property,  and  ul- 
timately to  ruin  the  country.  The  relation  between  debtor 
and  creditor,  always  delicate,  and  always  dangerous  when- 
ever it  divides  society,  and  draws  out  the  respective  parties 
into  different  ranks  and  classes,  was  in  such  a  condition  in 
the  years  1787,  ^88,  and  '89,  as  to  threaten  the  overthrow 
of  all  government ;  and  a  revolution  was  menaced,  much 
more  critical  and  alarming  than  that  throufi;h  which  the 
country  had  recently  passed.  The  object  of  the  new  con- 
stitution was  to  arrest  these  evils ;  to  awaken  industry  by 
giving  security  to  property ;  to  establish  confidence,  credit, 
and  commerce,  by  salutary  laws,  to  be  enforced  by  the  pow- 
er of  the  whole  community.  The  revolutionary  war  was 
over,  the  country  had  peace^  but  little  domestic  tranquillity : 
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IQ^       liberty,  but  few  of  its  enjoyments,  and  none  of  its  security* 
v^p'v^^^  The  States  had  struggled  together,  but  their  union  was  im- 
OgdeD      perfect.     They  had  freedom,  but  not  an  estabhshed  course 
Saunders,   of  justice*     The  constitution  was  therefore  framed,  as  it 
professes,  ^^  to  form  a  more  perfect  union,  to  establish  jus- 
tice, to  secure  the  blessings  of  liberty,  and  to  insure  domes- 
tic tranquillity.'' 

It  is  not  pertinent  to  this  occasion,  to  advert  to  all  tlie 
means  by  which  these  desirable  ends  were  to  be  obtained. 
Some  of  them,  closely  connected  with  the  subject  now  un- 
der consideration,  are  obvious  and  prominent.     The  objects 
were,  commerce,  credit,  and  mutual  confidence  in  matters  of 
property  ;  and  these  required,  among  other  things,  a  uniform 
standard  of  value,  or  medium  of  payments.     One  of  the 
first  powers    given    to    Congress,    therefore,    is   that  of 
coining  money,   and  fixing   the    value  of  foreign  coins ; 
and  one  of  the  first  restraints  imposed  on  the  States,  is 
the  total  prohibition  to  coin   money.     These  two  provi- 
sions are   industriously    followed  Aip  and   completed,  by 
denying  to  the  States  all  power  of  emitting  bills  of  cre- 
dit, or  of  making  any  thing  but  gold  and  silver  a  tender 
in  the  payment  of  debts.     The  whole  control,  therefore, 
over  the  standard  of  value,  and  medium  of  payments,  is 
vested  in  the  general  government.     And  here  the  question 
instantly  suggests  itself,  why  should  such  pains  be  taken  to 
confide  in  Congress  alone  this  exclusive  power  of  fixing  on 
a  standard  value,  and  of  prescribing  the  medium  in  which 
debts  shall  be  paid,  if  it  is,  after  all,  to  be  left  to  every  State 
to  declare  that  debts  may  be  discharged,  and  to  prescribe 
how  they  may  be  discharged,  without  any  payment  at  all  ? 
Why  say  that  no  man  shall  be  obliged  to  take  in  discharge 
of  a  debt  paper  money  issued  by  the  authority  of  a  State, 
and  yet  say,  that  by  the  same  authority  the  debt  may  be  dis- 
charged without  any  payment  whatever  ? 

We  contend,  that  the  consititution  has  not  left  its  work 
thus  unfinished.  We  contend,  that, taking  its  provisions  t(^e- 
ther,  it  is  apparent  it  was  intended  to  provide  for  two  things, 
intimately  connected  with  each  other. 

1 .  A  uniform  medium  for  the  payooent  of  debt^. 
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2.  A  uniform  manner  of  discbaiging  debts  when  they  are       1 827. 
to  be  discharged  without  payment.  V^^>r^ 

The  arrangement  of  the  grants  and  prohibition  contained  ^S^^^d 
in  the  constitution,  are  fit  to  be  r^arded  on  this  occasion.  Saunders. 
The  grant  to  Congress,  and  the  prohibition  on  the  States, 
though  they  are  certainly  to  be  construed  together,  are  not 
contained  in  the  same  clauses.  The  powers  granted  to 
Congress  are  enumerated  one  after  another  in  the  eighth 
section ;  the  principal  limitations  on  those  powers,  in  the 
ninth  section ;  and  the  prohibitions  to  the  States,  in  the 
tenth  section.  Now,  in  order  to  understand  whether  any 
particular  power  be  exclusively  vested  in  Congress,  it  is  ne- 
cessary to  read  the  terms  of  the  grant,  together  with  the 
terms  of  the  prohibition.  Take  an  example  from  that 
power  of  which  we  have  been  speaking,  the  coinage  power. 
Here  the  grant  to  Congress  is,  ^'  To  coin  money,  regulate 
the  value  thereof,  and  of  foreign  coins.^'  Now,  the  corrella- 
tive  prohibition  on  the  States,  though  found  in  another  sec- 
tion, is,  undoubtedly,  to  be  taken  in  immediate  connexion 
with  the  foregoing,  as  much  so  as  if  it  had  been  found  in  the 
same  clause.  The  only  just  reading  of  these  provisions, 
therefore,  is  this :  '^  Congress  shall  have  power  to  coin  money ^ 
regulate  the  value  thereof^  and  of  foreign  coin;  but  no  State 
shall  coin  moneys  emit  bills  of  credit^  or  make  any  thing  but 
gold  and  silver  coin  a  tender  in  payment  of  debts, ^^ 

These  provisions  respect  the  medium  of  payment,  or 
standard  of  value,  and,  thus  collated,  their  joint  result  is 
clear  and  decisive.  We  think  the  result  clear  also,  of  those 
provisions  which  respect  the  discharge  of  debts  without 
payment.  Collated  in  like  manner,  they  stand  thus : ''  Con- 
gress shall  have  power  to  establish  uniform  laws  on  the  sub- 
ject of  bankruptcies  throughout  the  United  States ;  but  no 
State  shall  pass  any  law  impairing  the  obligation  of  con- 
tracts.^^ This  collocation  cannot  be  objected  to  if  they 
refer  to  the  same  subject  matter ;  and  that  they  do  refer  to 
the  same  subject  matter,  we  have  the  authority  of  (his 
Court  for  saying,  because  this  Court  solemnly  determinedi 
in  Sturges  v.  Crowninskieldj  that  this  prohibition  on  the 
States  did  apply  to  systems  of  bankruptcy.    It  must  be  now 
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1 827.      taken,  therefore,  diat  State  bankrupt  laws  were  io  the  mind 
v^^^v^^  of  the  Convention  when  the  prohibition  was  adopted,  and, 
Ogden     therefore,  the  grant  to  Congress  on  the  subject  of  bankrupt 
fiannders.    laws,  and  the  prohibition  to  the  State  on  the  same  subject, 
are  properly  to  be  taken  and  read  tc^ether ;  and  being  thus 
read  together,  is  not  the  intention  clear  to  take  away  from 
the  States  the  power  of  passing  bankrupt  laws,  since,  while 
enacted  by  them,  such  laws  would  not  be  uniform,  and  to 
confer  the  power  exclusively  on  Congress,  by  whom  uni- 
form laws  could  be  established  ? 

Suppose  the  order  of  arrangement  in  the  constitution 
had  been  otherwise  than  it  is,  and  that  the  prohibitions  to 
the  States  had  preceded  the  grants  of  power  to  Congress, 
the  two  powers,  when  collated,  would  then  have  read  thus : 
"  «Yo  State  shall  pass  any  law  impairing  the  obligatitm  of 
contracts  ;  hut  Congress  may  establish  uniform  laws  on  the 
subject  of  banhnptciesJ*^  Could  any  man  have  doubted,  in 
that  case,  that  the  meaning  was,  that  the  States  should  not 
pass  laws  dischaiging  debts  without  payment,  but  that  Con* 
gress  might  establish  uniform  bankrupt  acts  ?  and  yet  this 
inversion  of  the  order  of  the  clauses  does  not  alter  their 
sense.  We  contend,  that  Congress  alone  possesses  the 
power  of  establishing  bankrupt  laws ;  and  although  we  are 
aware,  that  in  Sturges  v.  Crowninshield^  the  Court  decided, 
that  such  an  exclusive  power  could  not  be  inferred  from  the 
words  of  the  grant  in  the  seventh  section,  we  yet  would  re- 
spectfully request  the  bench  to  reconsider  this  point.  We 
think  it  could  not  have  been  intended  that  both  the  States 
and  general  government  should  exercise  this  power;  and, 
therefore,  that  a  grant  to  one  implies  the  prohibition  on  the 
other.  But  not  to  press  a  topic  which  the  Court  has  al- 
ready had  under  its  consideration,  we  contend,  that  even 
without  reading  the  clauses  of  the  constitution  in  the  con- 
nexion which  we  have  suggested,  and  which  is  bdieved  to  be 
the  true  one,  the  prohibition  in  the  tenth  section,  taken  by 
itself,  does  forbid  the  enactment  of  State  bankrupt  laws,  as 
applied  to  future,  as  well  as  present  debts.  We  argue  this 
from  the  words  of  the  prohibition ;  from  the  association 
they  are  found  in,  and  from  the  oljects  intended. 

1 .  The  words  are  general.     The  States  can  pass  no  law 
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impairing  coDtrtcts ;  that  it,  tttj  contract.    In  the  nature      1837. 
of  thing?  a  law  may  impair  a  foture  contract,  and,  there-  \^^v*^ 
fore,  aucb  contract  it  within  the  protection  of  the  conatitu-     Ogdea 
tion.     The  words  being  general,  it  is  for  the  other  side  to   Saunders, 
show  a  limitation ;  and  this,  it  is  submitted,  they  have  wholly 
failed  to  do,  unless  they  shall  have  established  the  doctrine 
that  the  law  itself  is  part  of  the  contract.    It  may  be  added, 
that  the  particular  expression  of  the  constitution  is  worth 
regarding.     The  thing  prohibited  is  called  a  lawj  not  an 
act;  a  law,  in  its  general  acceptation,  is  a  rule  prescribed 
for  future  conduct,  not  a  legislative  interference  with  exist- 
ing rights.     The  framers  of  the  constitution  would  hardly 
have  given  the  appellation  of  law  to  violent  invasions  of  in- 
dividual right,  or  individual  property,  by  acts  of  legislative 
power.     Although,  doubtless,  such  acts  fall  within  this  pro- 
hibition, yet  they  are  prohibited  also  by  general  principles, 
and  by  the  constitutions  of  the  States,  and,  therefore,  fur- 
ther provision  against  such  acts  was  not  so  necessary  as 
against  other  mischiefs. 

2.  The  most  conclusive  aigument,  perhaps,  arises  from 
the  connexion  in  which  the  clause  stands.  The  words  of 
the  prohibition,  so  far  as  it  applies  to  civil  rights,  or  rights  of 
property,  are,  '^  that  no  State  shall  coin  money,  emit  bills  of 
credit,  make  any  thing  but  gold  and  silver  coin  a  tender  in 
the  payment  of  debts,  or  pass  any  law  impairing  the  obliga- 
tion of  contracts*''  The  prohibition  of  attainders,  and  ex 
post  facto  laws,  refer  entirely  to  criminal  proceedings,  and, 
therefore,  should  be  considered  as  standing  by  themselves ; 
but  the  other  parts  of  the  prohibition  are  connected  by  the 
subject  matter,  aud  ought,  therefore,  to  be  construed  toge- 
ther. Taking  the  words  thus  together,  according  to  their 
natural  connexion,  how  is  it  possible  to  give  a  more  limited 
construction  to  the  term  ^'  contracts,''  in  the  last  branch  of 
the  sentence,  than  to  the  word  "  debts,"  in  that  immediate- 
ly preceding?  Can  a  State  make  any  thing  but  gold  and 
silver  a  tender  in  payment  of  future  debts  ?  This  nobody 
pretends.  But  what  ground  is  there  for  a  distinction  ?  No 
State  shall  make  any  thing  but  gold  and  silver  a  tender  in 
the  payment  of  debts,  nor  pass  any  law  impairing  the  obli- 
gation of  contracts.     Now.  by  what  reasoning  is  it  made 
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1327.  out  that  the^debts  here  spokea  of,  are  any  debts,  either  ex* 
v^^'v^^to/  istiDg  or  future ;  but  that  the  contracts  spoken  of  are  sub- 
Ogden  sisting  contracts  only?  Such  a  distinction  seems  to  us 
Saunders,  wholly  arbitrary.  We  see  no  ground  for  it.  Suppose  the 
article,  where  it  uses  the  word  debts,  had  used  the  word 
contracts.  The  sense  would  have  been  the  same  then,  as 
it  now  is  ;  but  the  identity  of  terms  would  have  made  the 
nature  of  the  distinction  now  contended  for  somewhat  more 
obvious.  Thus  altered,  the  clause  would  read,  that  no 
State  should  make  any  thing  but  gold  and  silver  a  tender 
in  discharge  of  contracts,  nor  pass  any  law  impairing  the 
obligation  of  contracts  ;  yet  the  first  of  these  expressions 
would  have  been  held  to  apply  to  all  contracts,  and  the  last 
to  subsisting  contracts  only.  This  shows  the  consequence 
of  what  is  now  contended  for  in  a  strong  light.  It  is  cer- 
tain that  the  substitution  of  the  word  contracts,  for  debts, 
would  not  alter  the  sense  ;  and  an  argument  that  could  not  be 
sustained^'if  such  substitution  were  made,  cannot  be  sustain- 
ed now.  We  maintain,  therefore,  that  if  tender  laws  may 
not  be  made  for  future  debts,  neither  can  bankrupt  laws  be 
made  for  future  contracts.  All  the  arguments  used  here  may 
be  applied  with  equal  force  to  tender  laws  for  future  debts. 
It  may  be  said,  for  instance,  that  when  it  speaks  of  debts,  the 
constitution  means  existing  debts,  and  not  mere  possibilities 
of  future  debt ;  that  the  object  was  to  preserve  vested 
rights ;  and  that  if  a  man,  after  a  tender  law  had  passed,  had 
contracted  a  debt,  the  manner  in  which  that  tender  law  au- 
thorized that  debt  to  be  dischai^ed,  became  part  of  the  con- 
tract, and  that  the  whole  debt,  or  whole  obligation  was  thus 
qualified  by  the  pre-existing  law,  and  was  no  more  than  a 
contract  to  deliver  so  much  paper  money,  or  of  whatever 
other  article  which  might  be  made  a  tender,  as  the  original 
bargain  expressed.  Ailments  of  this  sort  will  not  be  found 
wanting  in  favour  of  tender  laws,  if  the  Court  yield  to  si- 
milar arguments  in  favour  of  bankrupt  laws. 

These  several  prohibitions  of  the  constitution  stand  in  the 
same  paragraph;  they  have  the  same  purpose,  and  were  in- 
troduced for  the  same  object ;  they  are  expressed  in  words 
of  similar  import,  in  grammar,  and  in  sense ;  they  are  sub- 
ject to  the  same  construction,  and,  we  think,  no  reason  has 
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yet  been  given  for  imposing  an  important  restriction  on  one      1827. 
part  of  them,  which  does  not  equally  show,  that  thesame  re-  v^^'v*^^ 
striction  might  be  imposed  also  on  the  other  part.  Ogacn 

We  have  already  endeavoured  to  maintain,  that  one  great  Saunders, 
political  object,  intended  by  the  constitution,  would  be  de- 
feated, if  this  construction  were  allowed  to  prevail.  As  an 
object  of  political  regulation,  it  was  not  important  to  prevent 
the  States  from  passing  bankrupt  laws  applicable  to  present 
debts,  while  the  power  was  left  to  them  in  regard  to  future 
debts ;  nor  was  it  at  all  important,  in  a  political  point  of  view, 
to  prohibit  tender  laws  as  to  future  debts,  while  it  was  yet 
left  to  the  States  to  pass  laws  for  the  discharge  of  such  debts, 
which,  after  all,  are  little  different,  in  principle,  from  tender 
laws.  LfOok  at  the  law  before  the  Court  in  this  view.  It 
provides  that  if  the  debtor  will  surrender,  offer,  or  tender  to 
trustees,  for  the  benetit  of  his  creditors,  all  his  estate  and  ef- 
fects, he  shall  be  discharged  from  all  his  debts.  If  it  had 
authorized  a  tender  of  any  thing  but  money  to  any  one  cre- 
ditor, though  it  were  of  a  value  equal  to  the  debt,  and  there- 
upon provided  for  a  discharge,  it  would  have  been  clearly 
invalid.  Yet  it  is  maintained  to  be  good,  merely  because  it 
is  made  for  all  creditors,  and  seeks  a  discharge  from  all  debts ; 
although  the  thing  tendered  may  not  be  equivalent  to  a  shil- 
ling in  the  pound  of  those  debts.  This  shows,  again,  very 
clearly  how  the  constitution  has  failed  of  its  purpose,  if,  ha- 
ving in  terms  prohibited  all  tender  laws,  and  taken  so  much 
pains  to  establish  a  uniform  medium  of  payment,  it  has  yet 
left  the  States  the  power  of  discharging  debts,  as  they  may 
see  fit,  without  any  payment  at  all. 

To  recapitulate  what  has  been  said,  we  maintain ;  first, 
that  the  constitution,  by  its  grants  to  Congress,  and  its  pro- 
hibitions on  the  States,  has  sought  to  establish  one  uniform 
standard  of  value,  or  medium  of  payment.  Second,  that,  by 
like  means,  it  has  endeavoured  to  provide  for  one  uniform 
mode  of  dischai^ing  debts,  when  they  are  to  be  discharged 
without  payment.  Third,  that  these  objects  are  connected, 
and  that  the  first  loses  much  of  its  importance,  if  the  last, 
also,  be  not  accomplished.  Fourth,  that  reading  the  grant 
to  Congress  and  the  prohibition  on  the  States  together,  the 
inference  is  strong  that  the  constitution  intended  to  confer 
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1897.      ^'^  excluHTe  power  to  pass  bankrupt  laws  ob  Coagress. 

N^^s/^^  Fifth,  that  the  prohibition,  in  the  tenth  section,  reaches  to 

^^^^^^     all  contracti  existing  or  future,  in  the  same  waj  as  the  other 

ganidaaL   prohibition  in  the  same  section  extends  to  all  debts  existing 

OS  future.     Sixthly,  and  that,  upon  any  other  construction) 

one  great  political  object  of  the  constitution  will  fail  of  its 

accomplishment. 

Feb.  lOf^         The  learned  judges  deliTcred  their  opinions  as  follows : 

Mr.  Justice  Washington.  The  first  and  most  important 
point  to  be  decided  in  this  cause  turns  essentially  upon  the 
question,  whether  the  obligation  of  a  contract  is  impaired  by 
a  State  bankrupt  or  insolvent  law,  which  dischai^es  the  per- 
son and  the  future  acquisitions  of  the  debtor  from  his  liability 
under  a  contract  entered  into  in  that  State  after  the  passage 
of  the  act? 

This  question  has  never  before  been  distinctly  presented 
to  the  consideration  of  this  Court,  and  decided,  although 
it  has  been  supposed  by  the  judges  of  a  highly  respectable 
State  Court,  that  it  was  decided  in  the  case  of  McMillan  v. 
M'Kitl^  (4  Wheat.  Rep.  209.)  That  was  the  case  of  a  debt 
contracted  by  two  citizens  of  South  Carolina,  in  that  State, 
the  discharge  of  which  had  a  view  to  no  other  State.  The 
debtor  afterwards  removed  to  the  territory  of  Louisiana, 
where  he  was  regularly  dischaiged,  as  an  insolvent,  from  all 
his  debts,  under  an  act  of  the  legislature  of  that  State,  pass- 
ed prior  to  the  time  when  the  debt  in  question  was  con- 
tracted. To  an  action  brought  by  the  creditor  in  the  Dis- 
trict Court  of  Louisiana,  the  defendant  plead  in  bar  his  dis- 
charge, under  the  law  of  that  territory,  and  it  was  contend- 
ed by  the  counsel  for  the  debtor  in  this  Court,  that  the  law 
under  which  the  debtor  was  discharged,  having  passed  be- 
fore the  contract  was  made,  it  could  not  be  said  to  impair 
its  obligation.  The  cause  was  argued  on  one  side  only, 
and  it  would  seem  from  the  report  of  the  case,  that  no  writ- 
ten opinion  was  prepared  by  the  Court.  The  Chief  Justice 
stated  that  the  circumstance  of  tlio  State  law,  under  which  the 
debt  was  attempted  to  be  dischai^ed,  having  been  passed  be- 
fore the  debt  was  contracted,  made  no  difference  in  the  ap- 
plication of  the  principle,  which  had  been  asserted  by  the 
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Coart  in  the  case  of  Sturges  v.  Crowninshietd,    The  cor-      1827. 
rectnesB  of  this  position  is  believed  to  be  incontrovertible,   ^^^v*^*/ 
The  principle  alluded  to  was,  that  a  State  bankrapt  law,     ^g^*"* 
which  impairs  the  obligation  of  n  contract,  is  nnconstita-   Saonden. 
tional  in  its  application  to  such  contract     In  that  case,  it  is 
tnie,  the  contract  preceded  in  order  of  time  the  act  of  as- 
sembly, under  which  the  debtor  was  dischai^d,  alUiough  it 
was  not  thought  necessary  to  notice  that  circumstance  in 
the  opinion  which  was  pronounced.     The  principle,  how- 
ever, remained  in  the  opinion  of  the  Court,  delivered  in 
MMUlan  v.  MMUlj  unaffected  by  the  circumstance  that  the 
law  of  Louisiana  preceded  a  contract  made  in  another 
State,  since  that  law,  having  no  extra-territorial  force,  never 
did  at  any  time  govern  or  affect  the  obligation  of  such 
contract.     It  could  not,  therefore,  be  correctly  said  to  be 
prior  to  the  contract,  in  reference  to  its  obligation,  since  if, 
upon  legal  principles,  it  could  affect  the  contract,  that  could 
not  happen  until  the  debtor  became  a  citizen  of  Louisiana, 
and  that  was  subsequent  to  the  contract.     But  I  hold  Che 
principle  to  be  well  established,  that  a  dischan;e  under  the 
bankrupt  laws  of  one  government,  does  not  affect  contracts 
made  or  to  be  executed  under  another,  whether  the  law  be 
prior  or  subsequent  in  the  date  to  that  of  the  contract ;  and 
this  I  take  to  be  the  only  point  really  decided  in  the  case  al- 
luded to.     Whether  the  Chief  Justice  was  correctly  under- 
stood by  the  Reporter,  when  he  is  supposed  to  have  said, 
'Hbatthis  case  was  not  distinguishable  in  principle  from  the 
preceding  case  of  Sturgts  v.  Cronminskield,'*^  it  is  not  ma- 
terial at  this  time  to  inquire,  because  I  understand  the  mean- 
ing of  these  expressions  to  go  no  farther  than  to  intimate, 
that  there  was  no  distinction  between  the  cases  as  to  the 
constitutional  objection,  since  it  professed  to  discharge  a 
debt  contracted  in  another  State,  which,  at  the  time  it  was 
contracted,  was  not  within  its  operation,  nor  subject  to  be 
discharged  by  it.     The  case  now  to  be  decided,  is  that  of  a 
debt  contracted  in  the  State  of  New-York,  by  a  citizen  of 
that  State,  from  which  he  was  discharged,  so  far  as  he  con- 
stitutionally could  be,  under  a  bankrupt  law  of  that  State, 
in  force  at  tiie  time  when  the  debt  was  contracted.    It  is  a 
case,  tJberefore,  that  bears  no  resemblance  to  the  one  just 
noticed. 
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1827.  I  come  now  to  the  consideration  of  the  question,  which« 

y^^'^^/^^  for  the  first  time,  has  been   directly  brought  before  this 
Y^°     Court  for  judgment.     I  approach  it  with  more  than  ordinaiy 
Saunders,   sensibilify,  not  only  on  account  of  its  importance,  which 
must  be  acknowledged  by  all,  but  of  its  intrinsic  difficulty, 
which  every  step  I  have  taken  in  arriving  at  a  conclusion 
with  which  my  judgment  could  in  any  way  be  satisfied, 
has  convinced  me  attends  it.     1  have  examined  both  sides 
of  this  great  question  with  the  most  sedulous  care,  and  the 
most  anxious  desire  to  discover  which  of  them,  when  adopt- 
ed, would  be  most  likely  to  fulfil  the  intentions  of  those 
who  framed  the  constitution  of  the  United  States.     I  am 
iar  from  asserting  that  my  labours  have  resulted  in  entire 
success.     They  have  led  me  to  the  only  conclusion  by 
which  I  can  stand  with  any  degree  of  confidence ;  and  yet, 
I  should  be  disingenuous  were  I  to  declare,  from  this  place, 
that  I  embrace  it  without  hesitation,  and  without  a  doubt  of 
its  correctness.     The  most  that  candour  will  permit  me  to 
say  upon  the  subject  is,  that  I  see,  or  think  I  see,  my  way 
more  clear  on  the  side  which  my  judgment  leads  me  to  adopt, 
than  on  the  other,  and  it  must  remain  for  others  to  decide 
whether  the  guide  1  have  chosen  has  been  a  safe  one  or  not. 
It  has  constantly  appeared  to  me,  throughout  the  difie- 
rent  investigations  of  this  question,  to  which  it  has  been  my 
duty  to  attend,  that  the  error  of  those  who  controvert  the 
constitutionality  of   the    bankrupt  law   under  considera- 
tion, in  its  application  to  this  case,  if  they  be  in  error  at  all, 
has  arisen  from  not  distinguishing  accurately  between  a  law 
which  impairs  a  contract,  and  one  which  impairs  its  obliga- 
tion.    A  contract  is  defined  by  all  to  be  an  agreement  to 
do,  or  not  to  do,  some  particular  act ;  and  in  the  construc- 
tion of  this  agreement,  depending  essentially  upon  the  will 
of  the  parties  between  whom  it  is  formed,  we  seek  for  their 
intention  with  a  view  to  fulfil  it.     Any  law,  then,  which  en- 
larges, abridges,  or  in  any  manner  changes  this  intention, 
when  it  is  discovered,  necessarily  impairs  the  contract  itself, 
which  is  but  the  evidence  of  that  intention.     The  manner, 
or  the  degree,  in  which  this  change  is  effected,  can  in  no  re- 
spect influence  this  conclusion  ;  for  whether  the  law  affect 
the  validity,  the  construction,  the  duration,  the  mode  of  dis- 
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charge,  orfhe  evidence  6f  the  agreement,  it  impairs  the      1837. 
contract,  though  it  maj  not  do  so  to  the  same  extent  in  all  v«^v^^k/ 
the  supposed  cases.    Thus,  a  law  which  declares  diat  no      ^Sden 
action  shall  be  brought  whereby  to  charge  a  person  upon    gaundera 
his  agreement  lo  pay  the  debt  of  another,  or  upon  an  agree- 
ment relating  to  lands,  unless  the  same  be  reduced  to  wri<- 
ting,  impairs  a  contract  made  by  parol,  whether  the  law 
precede  or  follow  the  making  of  such  contract ;  and,  if  the 
argument  that  this  law  also  impairs,  in  the  former  case,  the 
obligation  of  the  contract,  be  sound,  it  must  follow,  that  the 
statute  of  frauds,  and  all  other  statutes  which  in  any  manner 
meddle  with  contracts,  impair  their  obligation,  and  are,  con- 
sequently, wittiin  the  operation  of  this  section  and  article 
of  the  constitution.     It  will  not  do  to  answer,  that,  in  the 
particular  case  put,  and  in  others  of  the  same  nature,  there 
is  no  contract  to  impair,  since  the  pre-existing  law  denies 
all  remedy  for  its  enforcement,  or  forbids  the  making  of  it, 
since  it  is  impossible  to  deny  that  the  parties  have  expressed 
their  will  in  ttie  form  of  a  contract,  notwithstanding  the  law 
denies  to  it  any  valid  obligation. 

This  leads  us  to  a  critical  examination  of  the  particular 
phraseology  of  that  part  of  the  above  section  which  relates 
to  contracts.  It  is  a  law  which  impairs  the  obligation  of 
contracts,  and  not  the  contracts  themselves,  which  is  inter- 
dicted. It  is  net  to  be  doubted,  that  this  term,  obligaiionj 
when  applied  to  contracts,  was  well  considered  and  weighed 
by  those  who  framed  the  constitution,  and  was  intended  to 
convey  a  difierent  meaning  from  what  the  prohibition  would 
have  imported  without  it.  It  is  this  meaning  of  which  we 
are  all  in  search. 

What  is  it,  then,  which  constitutes  the  obligation  of  a 
contract  ?  The  answer  is  given  by  the  Chief  Justice,  in  the 
case  of  Sturges  v.  Crowninshield,  to  which  I  readily  assent 
now,  as  i  did  then ;  it  is  ttie  law  which  binds  the  parties  to  per- 
form their  agreement.  The  law,  then,  which  has  this  binding 
obligation,  must  govern  and  control  the  contract  in  every 
shape  in  which  it  is  intended  to  bear  upon  it,  whether  it  af- 
fect its  validity,  construction,  or  discharge. 

But  the  question,  which  law  is  referred  to  in  the  abovr 
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1%^,  definition,  still  remains  to  be  solved.  It  cannot,  for  a  mo* 
ment,  be  conceded  that  the  mere  moral  law  is  intended, 
since  the  obligation  which  that  imposes  is  altogether  of  the 
imperfect  kind,  which  the  parties  to  it  are  free  to  obey,  or 
not,  as  they  please.  It  cannot  be  supposed,  that  it  was  with 
Ihis  law  the  grave  authors  of  this  instrument  were  dealing. 

The  uni^rsal  law  of  all  civilized  nations,  which  declares 
that  men  shall  perform  that  to  which  they  have  agreed,  has 
been  supposed  by  the  counsel  who  have  argued  this  cause 
for  the  defendant  in  error,  to  be  the  law  which  is  alluded  to ; 
and  I  have  no  objection  to  acknowledging  its  obligation, 
whilst  i  must  deny  that  it  is  diat  which  exclusively  governs 
tine  contract.  It  is  upon  this  law  that  tiie  obligation  which 
nations  acknowledge  to  perform  their  compacts  with  each 
other  is  founded,  and  I,  therefore,  feel  no  objection  to  an- 
swer the  question  asked  by  the  same  counsel — what  law  it 
is  which  constitutes  the  obligation  of  the  compact  between 
Vii^nia  and  Kentucky?  by  admitting,  that  it  is  this  common 
law  of  nations  which  requires  tfiem  to  perform  it.  I  admit 
further,  that  it  is  this  law  which  creates  the  obligation  of  a 
contract  made  upon  a  desert  spot,  where  no  municipal  law 
exists,  and  (which  was  another  case  put  by  ttie  same  counsel) 
which  contract,  by  the  tacit  assent  of  all  nations,  their  tribu- 
nals are  authorized  to  enforce. 

But  can  it  be  seriously  insisted,  that  this,  any  more  than 
the  0Kiral  law  upon  which  it  is  founded,  was  exclusively  in 
the  contemplation  of  those  who  framed  this  constitution  ? 
What  is  the  language  of  this  universal  law  ?  It  is  simply 
that  all  men  are  bound  to  perform  their  contracts.  The  in- 
junction is  as  absolute  as  the  contracts  to  which  it  applies. 
It  admits  of  no  qualification,  and  no  restraint,  either  as  to  its 
validity,  construction,  or  discharge,  further  than  may  be  ne- 
cessary to  develope  the  intention  of  the  parties  to  the  con- 
tract. And  if  it  be  true,  that  this  is  exclusively  the  law  to 
which  the  constitution  refers  us,  it  is  very  apparent,  that  the 
sphere  of  State  legislation  upon  subjects  connected  with  the 
contracts  of  individuals,  would  be  abridged  beyond  what  it 
can  for  a  moment  be  believed  the  sovereign  States  of  thisUnion 
would  have  consented  to ;  for  it  will  be  found,  upon  exami- 
nation, that  there  are  few  laws  which  concern  the  general 
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police  of  a  state,  or  the  gOTerDment  of  its  citizeoa,  in  their      1827. 
iotercourse  with  each  other,  or  with  {trangers,  which  may  v.^^v^^ 
not  in  some  way  or  other  affect  ttie  contracts  which  they  have      ^%^^ 
entered  into,  or  may  thereafter  form.    For  what  are  laws    Saua'den. 
pf  evidence,  or  which  concern  remedies — frauds  and  perju- 
ries— laws  of  registration,  and  those  which  affect  landlord  and 
tenant,  sales  at  auction,  acts  of  limitation,  and  tliose  which 
limit  the  iees  of  professional  men,  and  the  chaiiges  of  tavern 
keepers,  and  a  multitude  of  others  which  crowd  the  codes  of 
every  State,  but  laws  which  may  affect  the  validity,  con- 
struction, or  duration,  or  dischaiige  of  contracts?  Whilst  I 
admit,  then,  that  this  common  law  of  nations,  which  has 
been  mentioned,  may  form  in  part  the  obligation  of  a  con- 
tract, I  must  unhesitatin^y  insist,  that  this  law  is  to  be  taken 
in  strict  subordination  to  the  municipal  laws  of  the  land 
where  the  contract  is  made,  or  is  to  be  executed*   The  for- 
mer can  be  satisfied  by  nothing  short  of  performance ;  the 
latter  may  affect  and  control  the  validity,  constractioD, 
evidence,  remedy,  performance  and  discharge  of  the  con- 
tract.   The  former  is  the  common  law  of  all  civilixed 
nations,  and  of  each  of  them;  the  latter  is  the  peculiar  law 
of  each,  and  is  paramount  to  the  former  whenever  they  come 
in  collision  with  each  other. 

It  is,  then,  the  municipal  law  of  the  State,  whether  that  be 
written  or  unwritten,  which  is  emphatically  the  law  of  the 
contract  made  within  the  State,  and  must  govern  it  through- 
out, wherever  its  performance  is  sought  to  be  enforced. 

It  forms,  in  my  humble  opinion,  a  part  of  the  contract, 
and  travels  with  it  wherever  the  parties  to  it  may  be  found. 
It  is  so  regarded  by  all  the  civilized  nations  of  the  world, 
and  is  enforced  by  the  tribunals  of  those  nations  according 
to  its  own  forms,  unless  the  parties*  to  it  have  otherwise 
agreed,  as  where  the  contract  is  to  be  executed  in,  or  refers 
to  the  laws  of,  some  other  country  than  that  in  which  it  is 
formed,  or  where  it  is  of  an  immoral  character,  or  contra- 
venes the  policy  of  the  nation  to  whose  tribunals  the  appeal 
is  made ;  in  which  latter  cases,  the  remedy  which  the  comity 
of  nations  affords  for  enforcing  the  obligation  of  contracts 
wherever  formed,  is  denied.  Free  from  these  objections, 
this  law,  which^ccompanies  the  contract  as  forming  a  part  of 
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1S97*      ^^  is  r^rded  and  enforced  every  where,  whether  it  affect 

v^^^v^^  the  validity,  construction,  or  discharge  of  the  contract.    It 

Ogden     |g  ufoa  this  principle  of  universal  law,  that  the  discharge 

fiauDders.  Of  the  contract,  or  of  one  of  the  parties  to  it,  by  the  bank-^ 

tupt  laws  of  the  country  where  it  was  made,  operates  as  a 

dischai^e  every  where. 

If  then,  it  be  true,  that  the  law  of  the  country  where  the 
contract  is  made,  or  to  be  executed,  forms  a  part  of  that 
contract,  and  of  its  obligation,  it  would  seem  to  be  some- 
what of  a  solecism  to  say,  that  it  does,  at  the  same  time,  im- 
pair that  obligation. 

But,  it  is  contended,  that  if  the  municipal  law  of  the 
State  where  the  contract  is  so  made,  form  a  part  of  it,  so 
does  that  clause  of  the  constitution  which  prohibits  the 
States  from  passing  laws  to  impair  the  obligation  of  con- 
tracts ;  and,  consequently,  that  the  law  is  rendered  inopera- 
tive by  force  of  its  controlling  associate.  All  this  I  admit, 
provided  it  be  first  proved,  that  the  law  so  incorporated 
with,  and  forming  a  part  of  the  contract,  does,  in  effect,  im- 
pair its  obligation ;  and  before  this  can  be  proved,  it  must 
be  affirmed,  and  satisfactorily  made  out^  that  if,  by  the  terms 
of  the  contract,  it  is  agreed  that,  on  the  happening  of  a 
certain  event,  as,  upon  the  future  insolvency  of  one  of  the 
parties,  and  his  surrender  of  all  his  property  for  the  benefit 
of  his  creditors,  the  contract  shall  be  considered  as  per- 
formed and  at  an  end,  this  stipulation  would  impair  the  obli'- 
gation  of  the  contract.  If  this  proposition  can  be  successfully 
affirmed,  I  can  only  say,  that  the  soundness  of  it  is  beyond 
the  reach  of  my  mind  to  understand. 

Again  ;  it  is  insisted,  that  if  the  law  of  the  contract  forms 
a  part  of  it,  the  law  itself  cannot  be  repealed  without  im- 
pairing the  obligation  of  the  contract.  This  proposition  I 
must  be  permitted  to  deny.  It  may  be  repealed  at  any 
time  at  the  will  of  the  legislature,  and  then  it  ceases  to  form 
any  part  of  those  contracts  which  may  afterwards  be  entered 
into.  The  repeal  is  no  more  void  than  a  new  law  would  be 
which  operates  upon  contracts  to  affect  their  validity,  con- 
struction, or  duration.  Both  are  valid,  (if  the  view  which 
I  take  of  this  case  be  correct,)  as  they  may  affect  contracts 
afterwards  formed ;  but  neither  are  so,  if  they  bear  upon  ex- 
isting contracts ;  and,  in  the  formef  case,  in  which  the  re- 
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];»eal  contains  no  enactment,  the  constitution  Would  forbid      18^. 
the  application  of  the  repealing  law  to  past  contnicts,  and  ^"^T^J^^ 
to  those  only.  y. 

To  illustrate  this  ailment,  let  us  take  four  laws,  which,    Saunders* 
either  by  new  enactments,  or  by  the  repeal  of  former  laws, 
may  affect  contracts  as  to  their  validity,  construction,  evi- 
dence, or  remedy. 

Laws  against  usury  are  of  the  first  description. 
A  law  which  converts  a  penalty,  stipulated  for  by  the 
parties,  as  the  only  atonement  for  a  breach  of  the  contract, 
into  a  mere  agreement  for  a  just  compensation,  to  be  mea* 
sured  by  the  legal  rate  of  interest,  is  of  the  second. 

The  statute  of  frauds,  and  the  statute  of  limitations,  may 
be  cited  as  examples  of  the  two  last. 

The  validity  of  these  laws  can  never  be  questioned  by 
those  who  accompany  me  in  the  view  which  I  take  of  the 
question  under  consideration,  unless  they  operate,  by  their 
express  provisions,  upon  contracts  previously  entered  into ; 
and  even  then  they  are  void  only  so  far  as  they  do  so  ope- 
rate, because,  in  that  case,  and  in  that  case  only,  do  they 
impair  the  obligation  of  those  contracts.     But  if  they  equally 
impair  the  obligation  of  contracts  subsequently  made,  which 
they  must  do  if  this  be  the  operation  of  a  bankrupt  law 
upon  such  contracts,  it  would  seem  to  follow,  that  all  such 
laws,  whether  in  the  form  of  new  enactments,  or  of  repeal- 
ing laws,  producing  the  same  legal  consequences,  are  made 
void  by  the  constitution ;  and  yet  the  counsel  for  the  defend- 
ants in  error  have  not  ventured  to  maintain  so  alarming  a 
proposition. 

If  it  be  conceded  that  those  laws  are  not  repugnant  to  the 
constitution,  so  far  as  they  apply  to  subsequent  contracts,  I 
am  yet  to  be  instructed  how  to  distinguish  between  those 
laws,  and  the  one  now  under  consideration.  How  has  this 
been  attempted  by  the  learned  counsel  who  have  argued  this 
cause  upon  the  ground  of  such  a  distinction  ? 

They  have  insisted,  that  the  effect  of  the  law  first  suppo- 
sed, is  to  annihilate  the  contract  in  its  birth,  or  rather  to 
prevent  it  from  having  a  legal  existence,  and,  consequently, 
that  there  is  no  obligation  to  be  impaired.  But  this  is  clear- 
ly not  so,  rince  it  may  legitimately  avoid  all  contracts  after- 
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1^^7,      wifda  entered  inte,  which  reserve  to  the  leader  a  hig^r 
x^^s/^^  iRteofinterefttftbaDthis  law  permits. 
OfMo         j^y^  validity  of  the  second  law  is  admitted,  and  yet  this 
^mmAmwt  ^^^  ^J  ^  ^a  its  ap^icalion  to  subsequent  contracts;  for 
it  has  not,  and  I  think  it  cannot,  for  a  moment,  be  maintain- 
ed, that  a  law  which,  in  express  terms,  varies  the  construe-, 
tionofan  existing  contract,  or  which,  repealing  a  fonner 
law,  is  made  to  produce  the  same  effect,  does  not  impair  the 
obligation  of  that  contract. 

The  statute  of  frauds,  and  the  statute  of  limitations,  which 
have  been  put  as  examples  of  the  third  and  fourth  classes  of 
laws,  are  also  admitted  to  be  valid,  because  they  merely 
concern  thd  modes  of  proceeding  in  the  trial  of  causes. 
The  former,  supplyii^  a  rule  of  evidence,  and  the  latter, 
forming  a  part  of  the  remedy  given  by  the  legislature  to  en* 
force  the  obligation,  and  likewise  providing  a  rule  of  evi- 
dence. 

All  this  I  admit  But  how  does  it  happen  that  these 
laws,  Uke  those  which  affect  the  validity  and  construction  of 
contracts,  are  valid  as  to  subsequent,  and  yet  void  as  to  prior 
and  subsisting  contracts  ?  For  we  are  informed  by  the  learned 
judge  who  delivered  the  opinion  of  this  Court  in  the  case 
of  Sturges  v.  Crowninshield^  that,  ''  if,  in  a  State  where  six 
years  may  be  pleaded  in  bar  to  an  action  of  assumpsit,  a  law 
should  pass,  declaring  that  contracts  already  in  existence, 
not  barred  by  the  statute,  should  be  construed  within  it,  there 
could  be  little  doubt  of  its  unconstitutionality.^' 

It  is  thus  most  apparent,  that,  which  ever  way  we  turn, 
whether  to  laws  affecting  the  validity,  construction,  or  dis- 
charges of  contracts,  or  the  evidence  or  remedy  to  be  em- 
ployed in  enforcing  them,  we  are  met  by  this  overruling 
and  admitted  distinction,  between  those  which  operate  re- 
trospectively, and  those  which  operate  prospectively.  In 
all  of  them,  the  law  is  pronounced  to  be  void  in  the  first  class 
of  cases,  and  not  so  in  the  second. 

Let  us  stop,  then,  to  make  a  more  critical  examination  of  the 
act  of  limitations,  which,  although  it  concerns  the  remedy, 
or,  if  it  must  be  conceded,  the  evidence,  is  yet  void  or  other- 
wise, as  it  is  made  to  apply  retroactively,  or  prospectively, 
and  see  if  it  can,  upon  any  intelligible  principle,  be  distin- 
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gaisbed  fitmi  a  banknipt  law,  when  applied  in  ttie  §ane  man*      ]  g^f, 
ner?    What  is  the  elect  of  the  former?  The  answer  is,  to  v^^'V^^ 
discharge  the  debtor  and  ail  his  future  acquisitions  from  his      Ogden 
contract ;  because  he  is  permitted  to  plead  it  in  bar  of  any  gamiden. 
remedy  which  can  be  instituted  against  him,  and  consequent- 
ly in  bar  or  destruction  of  the  obligation  which  his  contract 
imposed  upon  him.     What  is  the  effect  of  a  dischaige  under 
a  bankrupt  law  f    I  can  answer  this  question  in  no  other 
tenns  than  those  which  are  given  to  the  former  question. 
If  there  be  a  difference,  it  is  one  which,  in  the  eye  of  justice 
at  least,  is  more  fayonrable  to  the  validity  of  the  latter  than 
of  the  former ;  for  in  the  one,  the  debtor  surrenders  every 
thing  which  he  possesses  towards  the  discbarge  of  his  obKga- 
tioQ,  and  in  the  other,  he  surrenders  nothing,  and  sullenly 
shelters  himself  behind  a  legal  objection  with  which  the  Iwr 
has  provided  him,  for  the  purpose  of  protecting  his  perMB, 
and  his  present,  as  well  as  his  future  acquisitions,  against  the 
performance  of  his  contract. 

It  is  said  that  the  former  does  not  discharge  him  absolutely 
from  his  contract,  because  it  leaves  a  shadow  sufficiently 
substantial  to  raise  a  consideration  for  a  new  promise  to  pay. 
And  is  not  this  equally  the  case  with  a  certificated  bankrupt, 
who  afterwards  promises  to  pay  a  debt  from  which  his  certi- 
ficate had  discharged  him  ?  in  the  former  case,  it  is  said,  the 
defendant  must  plead  the  statute  in  order  to  bar  the  remedy, 
and  to  exempt  him  from  his  obligation.  And  so,  I  answer, 
he  must  plead  his  discharge  under  the  bankrupt  law,  and  his 
conformity  to  it,  in  order  to  bar  the  remedy  of  his  creditor, 
and  to  secure  to  himself  a  like  exemption.  1  have,  in  short, 
sou^t  in  vain  for  some  other  grounds  on  which  to  distin- 
guish the  two  laws  from  each  other,  than  those  which  were 
suggested  at  the  bar.  1  can  imagine  no  other,  and  I  confidently 
believe  that  none  exist  which  will  bear  the  test  of  a  critical 
examination. 

To  the  decision  of  this  Court,  made  in  the  case  otSiurges 
v.  Crotoninshield^  and  to  the  reasoning  of  ttie  learned 
Judge  who  delivered  that  opinion,  1  entirely  submit ;  althougjh 
I  did  not  then,  nor  can  1  now  bring  my  mind  to  concur  in 
that  paK  of  it  which  admits  the  constitutional  power  of  die 
State  legislatures  to  pass  bankrupt  laws,  by  which  I  under- 
stand, those  laws  which  discharge  the  person  and  the  future 
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1337.  acqaiiitions  of  the  bankrupt  from  his  debts.  I  have  always 
thought  that  the  power  to  pass  such  a  law  was  exclusively 
vested  by  the  constitution  in  the  l^slature  of  the  United 
States.  But  it  becomes  me  to  believe  that  this  opinion  was, 
and  is  incorrect,  since  it  stands  condemned  by  the  decision 
of  a  majority  of  this  Court,  solemnly  pronounced. 

After  making  this  acknowledgment,  I  refer  again  to  the 
above  decision  with  some  d^ree  of  confidence,  in  support 
of  the  opinion  to  which  1  am  now  inclined  to  come,  that  a 
bankrupt  law,  which  operates  prospectively,  or  in  so  far  as 
it  does  so  operate,  does  not  violate  the  constitution  of  the 
United  States.  It  is  there  stated,  ^*  that,  until  the  power  to 
pass  uniform  laws  on  the  subject  of  bankruptcies  be  exercised 
by  Congress,  the  States  are  not  forbidden  to  pass  a  bank- 
rupt law,  provided  it  contain  no  principle  which  violates  the 
tenth  section  of  the  first  article  of  the  constitution  of  the 
United  States.'^  The  question  in  that  case  was,  whether 
the  law  of  New  Yoric,  passed  on  the  third  of  April,  1811, 
which  liberates,  not  only  the  person  of  the  debtor,  but  dis- 
cbaiges  him  from  all  liability  for  any  debt  contracted  pre* 
vious,  as  well  as  subsequent  to  his  dischai^e,  on  his  surren* 
dering  his  property  for  the  use  of  his  creditors,  was  a  valid 
law  under  the  constitution  in  its  application  to  a  debt  con- 
tracted prior  to  its  passage  ?  The  Court  decided  that  it  was 
not,  upon  the  single  ground  that  it  impaired  the  obligatimi 
of  that  contract.  And  if  it  be  true,  that  the  States  cannot 
pass  a  similar  law  to  operate  upon  contracts  subsequently 
entered  into,  it  follows  inevitably,  either  that  they  cannot 
pass  such  laws  at  all,  contrary  to  the  express  declaration  of 
the  Court,  as  before  quoted,  or  that  such  laws  do  not  impair 
the  obligation  of  contracts  subsequently  entered  into ;  in  fine, 
it  is  a  self-evident  proposition,  that  every  contract  that  can 
be  formed,  must  either  precede,  or  follow,  any  law  by  which 
it  may  be  affected. 

I  have,  Aroughout  the  preceding  part  of  this  opinion, 
considered  the  municipal  law  of  the  country  where  the  con- 
tract is  made,  as  incorporated  with  the  contract,  whether  it 
afiects  its  validity,  construction,  or  dischai^e.  But  I  think 
it  quite  immaterial  to  stickle  for  this  position,  if  it  be  con- 
ceded to  me,  what  can  scarcely  be  denied,  that  this  mnnici- 
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pal  law  constitutes  the  law  of  the  contract  so  formed,  and      ]  327. 
must  govern  it  throughout.     I  hold  the  legal  consequences  v^^^v"^^/ 
to  be  the  same,  in  which  ever  view  the  law,  as  it  affects  the     ^S^^^ 
contract,  is  considered.  Saunden. 

I  come  now  to  a  more  particular  examination  and  con- 
struction of  the  section  under  which  this  question  arises ; 
and  I  am  free  to  acknowledge,  that  the  collocation  of  the 
subjects  for  which  it  provides,  has  made  an  irresistible  im« 
pression  upon  my  mind,  much  stronger,  I  am  persuaded, 
than  I  can  find  language  to  communicate  to  the  minds  of 
others* 

It  declares,  that  ''no  State  shall  coin  money,  emit  bills  of 
credit,  make  any  thing  but  gold  and  silver  coin  a  tender  in 
payment  of  debts.''  These  prohibitions,  associated  with 
the  powers  granted  to  Congress  ''  to  coin  money,  and  to  re- 
gulate the  value  thereof,  and  of  foreign  coin,"  most  ob- 
viously constitute  members  of  the  same  family,  being  upon 
the  same  subject,  and  governed  by  the  same  policy. 

This  policy  was,  to  provide  a  fixed  and  uniform  standard 
of  value  throughout  the  United  States,  by  which  the  com- 
mercial and  other  dealings  between  the  citizens  thereof,  or 
between  them  and  foreigners,  as  well  as  the  monied  trans- 
actions of  the  government,  should  be  regulated.  For  it 
might  well  be  asked,  why  vest  in  Congress  the  power  to  es- 
tablish a  uniform  standard  of  value  by  the  means  pointed 
out,  if  the  States  might  use  the  same  means,  and  thus  defeat 
the  uniformity  of  the  standard,  and,  consequently,  the  stand* 
ard  itself?  And  why  establish  a  standard  at  all,  for  the 
government  of  the  various  contracts  which  might  be  entered 
bto,  if  those  contracts  might  afterwards  be  dischai^ed  by  a 
diflerent  standard,  or  by  that  which  is  not  money,  under  the 
authority  of  State  tender  laws  ?  It  is  obvious,  therefore, 
fliat  these  prohibitions,  in  the  10th  section,  are  entirely  ho- 
mogeneous, and  are  essential  to  the  establishment  of  a  uni- 
form standard  of  value,  in  the  formation  and  discbarge  of 
contracts.  It  is  for  this  reason,  independent  of  the  general 
phraseology  which  is  employed,  that  the  prohibition,  in  re- 
gard to  State  tender  laws,  will  admit  of  no  construction 
which  would  confine  it  to  State  laws  which  have  a  retro% 
spective  operation.  ^ 
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1837.  'I'he  next  class  of  prohibitions  contained  in  this  sectioUi 

^^^/^w/  consists  of  bills  of  attainder,  ex  post  facto  laws,  and  laws  im- 

t  pairing  the  obligation  of  contracts. 

Saunders.  Here,  too,  we  observe,  as  1  think,  members  of  the  same 
family  brought  together  in  the  most  intimate  connexion  with 
each  other.  The  States  are  forbidden  to  pass  any  bill  of 
attainder  or  ex  post  facto  law,  by  which  a  man  ehall  be  pun* 
ished  criminally  or  penally,  by  loss  of  life,  of  his  liberty, 
propierty,  or  reputation,  for  an  act  which,  at  the  time  of  its 
comlkiission,  violated  no  existing  law  of  the  land.  "Why  did 
the  authors  of  the  constitution  turn  their  attention  to  this 
subject,  which,  at  the  first  blush,  would  appear  to  be  pecu- 
liarly fit  to  be  left  to  the  discretion  of  those  who  have  the 
police  and  good  government  of  the  State  under  their  man- 
agement and  control  ?  The  only  answer  to  be  given  is,  be- 
cause laws  of  this  character  are  oppressive,  unjust,  and 
tyrannical ;  and,  as  such,  are  condemned  by  the  universal 
sentence  of  civilized  man.  The  injustice  and  tyranny 
which  characterizes  ex  post  facto  laws,  consists  altogether  in 
their  retrospective  operation,  which  applies  with  equal  force, 
although  not  exclusively,  to  bills  of  attainder. 

But  if  it  was  deemed  wise  and  proper  to  prohibit  State 
legislation  as  to  retrospective  laws,  which  concern,  almost 
exclusively,  the  citizens  and  inhabitants  of  the  particular 
State  in  which  this  legislation  takes  place,  how  much  more 
did  it  concern  the  private  and  political  interests  of  the  citi- 
zens of  all  the  States,  in  their  commercial  and  ordinary  in- 
tercourse with  each  other,  that  the  same  prohibition  should 
be  extended  civilly  to  the  contracts  which  they  might  enter 
into? 

If  it  were  proper  to  prohibit  a  State  legislature  to  pass  a 
retrospective  law,  which  should  take  from  the  pocket  of  one 
of  its  own  citizens  a  single  dollar,  as  a  punishment  for  an 
act  which  was  innocent  at  the  time  it  was  committed  ;  how 
much  more  proper  was  it  to  prohibit  laws  of  the  same  cha- 
racter precisely,  which  might  deprive  the  citizens  of  other 
States,  and  foreigners,  as  well  as  citizens  of  the  same  State^ 
of  thousands,  to  which,  by  their  contracts,  they  were  justly 
entitled,  and  which  they  might  possibly  have  realized  but 
for  such  State  interference  ?  How  natural,  then,  was  it,  under 
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the  influence  of  these  considerations,  to  interdict  similar      ]  3^7. 
legislation  in  regard  to  contracts,  by  providing,  that  no  State  \^^^sr^ 
should  pass  laws  impairing  the  obligation  of  past  contracts  ?      ^g^^^" 
It  is  true,  that  the  two  first  of  these  prohibitions  apply  to    Saunders.^ 
laws  of  a  criminal,  and  the  last  to  laws  of  a  civil  character; 
but  if  1  am  correct  in  my  view  of  the  spirit  and  motives  of 
these  prohibitions,  they  agree  in  the  principle  which  sug- 
gested them.     They  are  founded  upon  the  same  reason,  and 
the  application  of  it  is  at  least  as  strong  to  the  last,  as  it  is  to 
the  two  first  prohibitions. 

But  these  reasons  are  altogether  inapplicable  to  laws  of  a 
prospective  character.  There  is  nothing  unjust  or  tyran- 
nical in  punishing  offences  prohibited  by  law,  and  commit- 
ted in  violation  of  that  law.  Nor  can  it  be  unjust,  or  op- 
pressive, to  declare  by  law,  that  contracts  subsequently  en- 
tered into,  may  be  dischai^ed  in  a  way  different  from  that 
which  the  parties  have  provided,  but  which  they  know,  or 
may  know,  are)iable,  under  certain  circumstances,  to  be  dis- 
charged in  a  manner  contrary  to  the  provisions  of  their 
contract. 

Thinking,  as  I  have  always  done,  that  the  power  to  pass 
bankrupt  laws  was  intended  by  tht*  authors  of  the  constitu- 
tion to  be  exclusive  in  Congress,  or,  at  least,  that  they  ex- 
pected the  power  vested  in  that  body  would  be  exercised, 
so  as  effectually  to  prevent  its  exercise  by  the  States,  it  is 
the  more  probable  that,  in  reference  to  all  other  interfe- 
rences of  the  State  legislatures  upon  the  subject  of  con- 
tracts, retrospective  laws  were  alone  in  the  contemplation 
of  the  Convention. 

In  the  construction  of  this  clause  of  the  tenth  section  of 
die  constitution,  one  of  the  counsel  for  the  defendant  supposed 
himself  at  liberty  so  to  transpose  the  provisions  contained  in 
it, as  to  place  the  prohibition  to  pass  laws  impairing  the  obli- 
gation of  contracts  in  juxtaposition  with  the  other  prohibi- 
tion to  pass  laws  making  any  thing  but  gold  and  silver  coin 
a  tender  in  payment  of  debts,  inasmuch  as  the  two  provi- 
sions relate  to  the  subject  of  contracts. 

That  the  derangement  of  the  words,  and  even  sentences 
of  a  law,  may  sometimes  be  tolerated,  in  order  to  arrive  at ' 
the  apparent  meaning  of  the  legislature,  to  be  gathered  from 
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1827.  other  parts,  or  from  the  entire  scope  of  the  law,  I  shall  not 
V^^^v^^»^  deny.  But  I  should  deem  it  a  very  hazardous  rule  to  adopt 
Ogden  Jq  ^^  construction  of  an  instrument  so  maturely  considered 
Saunders,  as  this  constitution  was  by  the  enlightened  statesmen  who 
framed  it,  and  so  severely  examined  and  criticised  by  its 
opponents  in  the  numerous  State  conventions  which  finally 
adopted  it.  And  if,  by  the  construction  of  this  sentence, 
arranged  as  it  is,  or  as  the  learned  counsel  would  have  it  to 
be,  it  could  have  been  made  out  that  the  power  to  pass  pros- 
pective laws,  affedmg  contracts^  was  denied  to  the  States,  it 
18  most  wonderful  that  not  one  voice  was  raised  against  the 
provision,  in  any  of  those  conventions,  by  the  jealous  advo'^ 
cates  of  State  rights,  nor  even  an  amendment  proposed,  to 
explain  the  clause,  and  to  exclude  a  construction  which 
trenches  so  extensively  upon  the  sphere  of  State  legisla- 
tion« 

But,  although  the  transposition  which  is  contended  for 
may  be  tolerated  in  cases  where  the  obvious  intention  of 
the  legislature  can  in  no  other  way  be  fulfilled,  it  can  never 
be  admitted  in  those  where  consistent  meaning  can  be  given 
to  the  whole  clause  as  its  authors  thought  proper  to  arrange 
it,  and  where  the  only  doubt  is,  whether  the  construction 
which  the  transposition  countenances,  or  that  which  results 
from  the  reading  which  the  legislature  has  thought  proper  to 
adopt,  is  most  likely  to  fulfil  the  supposed  intention  of  the 
legislature.  Now,  although  it  is  true,  that  the  prohibition 
to  pass  tender  laws  of  a  particular  description,  and  laws  im- 
pairing the  obligation  of  contracts,  relate,  both  of  them,  to 
contracts,  yet,  the  principle  which  governs  each  of  thein, 
clearly  to  be  inferred  from  the  subjects  with  which  they 
stand  associated,  is  altogether  different ;  that  of  the  first 
forming  part  of  a  system  for  fixing  a  uniform  standard  of 
value,  and,  of  the  last,  being  founded  on  a  denunciation  of 
retrospective  laws.  It  is,  therefore,  the  safest  course,  in 
my  humble  opinion,  to  construe  this  clause  of  the  section 
according  to  the  arrangement  which  the  Convention  has 
thought  proper  to  make  of  its  difierent  provisions.  To  in- 
sist upon  a  transposition,  with  a  view  to  warrant  one  con- 
struction rather  than  the  other,  falls  little  short,  in  my  opi- 
nion, of  a  begging  of  the  whole  question  in  controversy. 
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But  whj,  it  has  been  asked,  forbid  the  States  to  pass  laws      ]  837. 
making  any  thing  but  ^old  and  silver  coin  a  tender  in  pay-  v^^%^^ 
ment  of  debts,  contracted  subsequent,  as  well  as  prior,  to  the         \^^ 
law  which  authorizes  it ;  and  )  et  confine  the  prohibition  to  pass    Saunders. 
laws  impairing  the  obligation  of  contracts  to  past  contracts,  or 
in  other  words,  to  future  bankrupt  laws,  when  the  conse- 
quence resulting  from  each  is  the  same,  the  latter  being  con- 
sidered by  the  counsel  as  being,  in  truth,  nothing  less  than 
tender  laws  in  disguise. 

An  answer  to  this  question  has,  in  part,  been  anticipated 
by  some  of  the  preceding  observations.  The  power  to  pass 
bankrupt  laws  having  been  vested  in  Congress,  either  as  an 
exclusive  power,  or  under  the  belief  that  it  would  certainly 
be  exercised,  it  is  highly  probable  that  State  legislation, 
cipon  that  subject  was  not  within  the  contemplation  of  the 
convention  ;  or,  if  it  was,  it  is  quite  unlikely  that  the  exer- 
cise of  the  power  by  the  State  legislatures,  would  have  been 
prohibited  by  the  use  of  terms  which,  I  have  endeavoured 
to  show,  are  inapplicable  to  laws  intended  to  operate  pros- 
pectively. For  had  the  prohibition  been  to  pass  laws  tm- 
pairing  contracts^  instead  of  the  obligation  of  contracts,  I 
admit,  that  it  would  have  borne  the  construction  which  is 
contended  for,  since  it  is  clear  that  the  agreement  of  the  par- 
ties in  the  first  case,  would  be  impaired  as  much  by  a  prior 
as  it  would  be  by  a  subsequent  bankrupt  law.  It  has,  be- 
sides, been  attempted  to  be  shown,  that  the  limited  restric- 
tion upon  State  legislation,  imposed  by  the  former  prohibi- 
tion, might  be  submitted  to  by  the  States,  whilst  the  exten- 
sive operation  of  the  latter  would  have  hazarded^  to  say  the 
least  of  it,  the  adoption  of  the  constitution  by  the  State  con- 
ventions. 

But  an  answer,  still  more  satisfactory  to  my  mind,  is  this  : 
Tender  laws,  of  the  description  stated  in  this  section,  are 
always  unjust ;  and,  where  there  is  an  existing  bankrupt  law 
at  the  time  the  contract  is  made,  they  can  seldom  be  useful 
to  the  honest  debtor.  They  violate  the  agreement  of  the 
parties  to  it,  without  the  semblance  of  an  apology  for  the 
measure,  since  they  operate  to  discharge  the  debtor  from  his 
undertaking,  upon  terms  variant  from  those  by  which  he 
bound  himself,  to  the  injury  of  the  creditor,  and  unsupport- 
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1897.      ^'  *°  many  cases,  by  ihe  plea  of  necessity.    They  eittnd 

X>-,-^-  relief  to  the  opulent  debtor,  who  does  not  stand  in  need  of 

Ogdan      j^ .  ^  ^^11  g^g  ^  ^i^Q  Q^^^  ^li^  i^^  \^j  misfortunes,  often  una* 

Sanndwi.  voidable,  reduced  to  poverty,  and  disabled  from  complying 
with  his  engagements.  In  relation  to  subsequent  contracts, 
they  are  unjust  when  extended  to  the  former  class  of  debt- 
ors, and  useless  to  the  second,  since  they  may  be  relieved  by 
conforming  to  the  requisitions  of  the  State  bankrupt  law, 
where  there  is  one.  Being  discharged  by  this  law  from  aU 
his  antecedent  debts,  and  having  his  future  acquisitions  secu« 
red  to  him,  an  opportunity  is  afforded  him  to  become  once 
more  a  useful  member  of  society. 

If  this  view  of  the  subject  be  correct,  it  will  be  difficult 
to  prove,  that  a  prospective  bankrupt  law  resembles,  in  any 
of  its  features,  a  law  which  should  make  any  thing  but  gold 
and  silver  coin  a  tender  in  payment  of  debts. 

I  shall  now  conclude  this  opinion,  by  repeating  the  ac- 
knowledgment which  candour  compelled  me  to  make  in 
its  commencement,  that  the  question  which  I  have  been  ex- 
amining is  involved  in  difficulty  and  doubt.  But  if  I  cduld 
rest  my  opinion  in  favour  of  the  constitutionality  of  the  law 
on  which  the  question  arises,  on  no  other  ground  than  thia 
doubt  so  felt  and  acknowledged,  that  alone  would,  in  my  es- 
timation, be  a  satisfactory  vindication  of  it.  It  is  but  a  de- 
cent respect  due  to  the  wisdom,  the  integrity,  and  the  patri- 
otism of  the  legislative  body,  by  which  any  law  is  passed, 
to  presume  in  favour  of  its  validity,  until  its  violation  of 
the  constitution  is  proved  beyond  all  reasonable  doubt. 
This  has  always  been  the  language  of  this  Court,  when  that 
subject  has  called  for  its  decision;  and  I  know  that  it  ex- 
presses the  honest  sentiments  of  each  and  every  member  of 
this  bench.  I  am  perfectly  satisfied  that  it  is  entertained  by 
those  of  them  from  whom  it  is  the  misfortune  of  the  majo- 
rity of  the  Court  to  differ  on  the  present  occasion,  and  that 
they  feel  no  reasonable  doubt  of  the  correctness  of  the  con- 
clusion to  which  their  best  judgment  has  conducted  them. 

My  opinion  is,  that  the  judgment  of  the  Court  below 
ought  to  be  reversed,  and  judgment  given  for  the  plaintiff  in 
error. 
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Mr.  Justice  Johhsov.    This  suit  was  instituted  in  Loa«      1837* 
isiana,  in  the  Circuit  Court  of  the  United  States,  by  Saun-  \^^.^^^ 
ders,  the  defendant  here,  against  0{;den.  upon  certain  bills      ^gden 
of  exchange.     Ogden,  the  defendant  there,  pleads,  in  barto   Saunders, 
the  action,  a  discharge  obtained,  in  due  form  of  law,  (rom 
the  Courts  of  the  State  of  New- York,  which  discharge  pur- 
ports to  release  him  from  all  debts  and  demands  eiisting 
against  him  on  a  specified  day.     This  demand  is  one  of 
that  description,  and  the  act  under  which  the  discharge 
was  obtained,  was  the  act  of  New* York  of  1801,  a  date 
long  prior  to  that  of  the  cause  of  action  on  which  this  suit 
was  instituted.     The  discharge  is  set  forth  in  the  plea,  and 
represents  Ogden  as  ^*  an  insolvent  debtor,  being,  on  the  day 
and  year  therein  after  mentioned,  in  prison,  in  the  city  and 
county  of  New- York,  on  execution  issued  against  him  on 
some  civil  action,''  &c.     It  does  not  appear  that  any  suit 
had  ever  been  instituted  against  him  by  this  party,  or  on 
Ais  cause  of  action,  prior,  to  the  present.     The  cause  be- 
low was  decided  upon  a  special  verdict,  in  which  the  jury  find, 

Ist.  That  the  acceptance  of  the  bills  on  which  the  action 
was  instituted,  was  made  by  Ogden,  in  the  city  of  New- 
York,  on  the  days  they  severally  bear  da^e,  the  said  defend- 
ant then  residing  in  the  city  of  New- York,  and  continuii^ 
to  reside  there  until  a  day  not  specified. 

3d.  That  under  the  laws  of  the  Stote  of  New- York,  in 
such  case  provided,  and  referred  to  in  the  discharge,  (which 
laws  are  specially  found,  &c.  meaning  the  State  law  of 
1801,)  application  was  made  for,  and  the  defendant  obtain- 
edy  the  discharge  hereunto  annexed. 

3d.  That,  by  the  laws  of  New-York,  actions  on  bills  of 
exchange,  and  acceptances  thereof,  are  limited  to  the  term 
of  six  years ;  and, 

4th.  That  at  the  time  the  said  bills  were  drawn  and  ac- 
cepted, the  drawee  and  the  drawer  of  the  same,  were  resi- 
dents and  citizens  of  the  State  of  Kentucky. 

On  this  state  of  facts  the  Court  below  gave  judgment 
against  Ogden,  the  dischai^ged  debtor. 

We  are  not  in  possession  of  the  grounds  of  the  decision  be- 
low ;  and  it  has  been  argued  here,  as  having  been  given  upon 
the  general  nullity  of  the  dischaiige,  on  the  ground  of  its  un- 
constitutionality.    But,  it  is  obvious,  that  it  might  also  have 
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18S7.      proceeded  upon  the  ground  of  its  nullity  as  to  citizens  of 
v^^^/*"^  other  States,  who  have  never,  by  any  act  of  their  own,  sab- 
Ogden      mitted  themselves  to  the  lex  fori  of  the  State  that  gives  ^ 
Saunders,    discharge — considering  the  right  given  by  the  constitution 
to  go  into  the  Courts  of  the  United  States  upon  any  con- 
tracts, whatever  be  their  lex  loci^  as  modifying  and  limitii^ 
the  general  power  which  States  are  acknowledged  to  possess 
over  contracts  formed  under  control  of  their  peculiar  laws* 

This  question,  however,  has  not  been  argued,  and  nuiflt 
not  now  be  considered  as  disposed  of  by  this  decision* 

The  abstract  question  of  the  general  power  of  the  States 
to  pass  laws  for  the  relief  of  insulveut  deblurs,  will  be  alone 
considered.  And  here,  in  order  to  ascertain  with  precision 
what  we  are  to  decide,  it  is  first  proper  to  consider  what 
this  Court  has  already  decided  on  this  subject  And  this 
brings  under  review  the  two  cases  of  Sturges  v.  Crownm' 
shieldj  and  MMllan  v.  MNtcd^  adjudged  in  the  year  1819, 
and  contained  in  the  4th  vol.  of  the  Reports,  if  the  mar- 
ginal  note  to  the  report,  or  summary  of  the  effect  of  the 
case  of  McMillan  v.  MNeal^  presented  a  correct  view  of 
the  report  of  that  decision^  it  is  obvious,  that  there  would 
remain  very  little,  if  any  thing,  for  this  Court  to  decide* 
But  by  comparing  the  note  of  the  Reporter  with  the  facts  of 
the  case,  it  will  be  found  that  there  is  a  generality  of  ex« 
pression  admitted  into  the  former,  which  the  case  itself 
does  not  justify.  The  principle  recognised  and  affirmed  in 
MMUlanv*  MJieal^  is  one  of  universal  law,  and  so  obvious 
and  incontestible  that  it  need  be  only  understood  to  be  as- 
sented to.  It  is  nothing  more  than  this,  '^  that  insolvent 
laws  have  no  extro'territorial  operation  upon  the  contracts  of 
other  States  ;  that  the  principle  is  applicable  as  well  to  the  dis^ 
charges  given  under  the  laws  of  the  States^  as  of  foreign 
countries  ;  and  that  the  anterior  or  posterior  character  of  the 
law  under  which  the  discharge  is  given^  with  reference  to  the 
date  of  the  contract^  makes  no  discrimination  in  the  applica" 
tion  of  that  principle?^ 

The  report  of  the  case  of  Sturges  v.  Crowninshield  needs 
also  some  explanation.  The  Court  was,  in  that  case,  greatly 
divided  in  their  views  of  the  doctrine,  and  the  judgment 
partakes  as  much  of  a  compromise*  as  of  a  legal  adjodica- 
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lion.     The  minoritj  thought  it  better  to  yield  somethiog      1827. 
than  risk  the  whole.     And,  although  their  course  of  reason-  v^^*>r^^ 
ing  led  them  to  the  general  maintenance  of  the  State  power      ^g^i^ 
over  the  subject,  controlled  and  limited  alone  bj  the  oath  ad-   Saunders 
ministered  to  all  their  public  functionaries  to  maintain  the 
constitution  of  the  United  States,  yet,  as  denying  the  power 
to  act  upon  anterior  contracts,  could  do  no  harm,  but,  in  fiict, 
imposed  a  restriction  conceived  in  the  true  spirit  of  the 
constitution,  they  were  satisfied  to  acquiesce  in  it,  provided 
the  decbion  were  so  guarded  as  to  secure  the  power  over 
posterior  contracts,  as  well  from  the  positive  terms  of  the  ad- 
judication, as  from  inferences  deducible  from  the  reasoning 
of  the  Court. 

The  case  of  Sturges  v.  Crowninshield,  then,  must,  in  its 
authority,  be  limited  to  the  terms  of  the  certificate,  and  tbat 
certificate  affirms  two  propositions. 

1  •  That  a  State  has  authority  to  pass  a  bankrupt  law,  pro- 
vided such  law  does  not  impair  the  obligation  of  contracts 
within  the  meaning  of  the  constitution,  and  provided  there 
be  no  act  of  Congress  in  force  to  establish  an  uniform  sys- 
tem of  bankruptcy,  conflicting  with  such  law. 

3.  That  a  law  of  this  description,  acting  upon  prior  con- 
tracts, is  a  law  impairing  the  obligation  of  contracts  within 
the  meaning  of  the  constitution. 

Whatever  inferences  or  whatever  doctrines  the  opinion 
of  the  Court  in  that  case  may  seem  to  support,  the  conclu- 
ding words  of  that  opinion  were  intended  to  control  and  to 
confine  the  authority  of  the  adjudication  to  the  limits  of  the 
certificate. 

I  should,  therefore,  have  supposed,  that  the  question  of 
exclusive  power  in  Congress  to  pass  a  bankrupt  law  was  not 
now  open ;  but  it  has  been  often  glanced  at  in  argument,  and 
I  have  no  objection  to  express  my  individual  opinion  upon 
it.  Not  having  recorded  my  views  on  this  point  in  the  case 
o( Crowninshield^  I  avail  myself  of  this  occasion  to  do  so. 

So  far,  then,  am  I  from  admitting  that  the  constitution  af- 
fords any  ground  for  this  doctrine,  that  1  never  had  a  doubt, 
that  the  leading  object  of  the  constitution  was  to  bring  in 
aid  of  the  States  a  power  over  this  subject,  which  their  indi- 
▼idoal  powers  never  could  attain  to :  so  far  from  limiting,  mo- 
Vot.  XIL  3.5 


^'■ 
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1827*      <lifyuig)  ^nd  attenuating  legislative  power  in  its  known  and 
v^rv^^  ordinary  exercise  in  favour  of  unfortunate  debtors,  that  its 
Ogden      g^i^  object  was  to  extend  and  perfect  it,  as  far  as  the  com- 
Saunders,    bined  powers  of  the  States,  represented  by  the  general  go- 
vernment, could  extend  it.  Without  that  provision,  no  pow-* 
cr  would  have  existed  that  could  extend  a  discharge  beyond 
the  Hmits  of  the  State  in  which  it  was  given,  but  with  that 
provision  it  might  be  made  co-extensive  with  the  United 
States.     This  was  conducing  to  one  of  the  great  ends  of  the 
constitution,  one  which  it  never  loses  sight  of  in  any  of  its 
provisions,  that  of  making  an  American  citizen  as  free  in  one 
State  ai  he  was  in  another.     And  when  we  arc  told  that  this 
instrument  is  to  be  construed  with  a  view  to  its  federative 
objects,  1  reply  that  this  view  alone  of  the  subject  is  in  ac- 
coi}dance  with  its  federative  character. 

Another  object  in  perfect  accordance  with  this,  may  have 
been  that  of  exercising  a  salutary  control  over  the  power  of 
the  States,  whenever  that  power  should  be  exercised  without 
due  regard  to  the  fair  exercise  of  distributive  justice*  The 
general  tendency  of  the  legislation  of  the  States  at  that  time 
to  favour  the  debtor,  was  a  consideration  which  entered 
deeply  into  many  of  the  provisions  of  the  constitution.  And 
as  the  power  of  the  States  over  the  law  of  their  respective 
forums  remained  untouched  by  any  other  provision  of  the 
constitution  ;  when  vesting  in  Congress  the  power  to  pass  a 
bankrupt  law,  it  was  worthy  of  the  wisdom  of  the  Conven- 
tion to  add  to  it  the  power  to  make  that  system  uniform  and 
universal.  Yet,  on  this  subject,  the  use  of  the  term  uniform, 
instead  o( general^  may  well  raise  a  doubt  whether  it  meant 
more  than  that  such  a  law  should  not  be  partial^  but  have  an 
equal  and  uniform  application  in  every  part  of  the  Union. 
This  is  in  perfect  accordance  with  the  spirit  m  which  various 
other  provisions  of  the  constitution  are  conceived. 

For  these  two  objects  there  appears  to  have  been  much 
reason  for  vesting  this  power  in  Congress  ;  but  for  extending 
to  the  grant  the  etTect  of  exclusiveness  over  the  power  of 
the  States,  appears  to  me  not  only  witliout  reason,  but  to  be 
repelled  by  weighty  considerations. 

1.  There  is  nothing  which,  on  the  face  of  the  constitution, 
hears  the  semblance  of  direct  prohibition  on  the  States  to 
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exercise  this  power ;  and  it  would  seem  strange  that,  if  such      1827. 
a  prohibition  had  been  in  the  contemplation  of  the  Con-  n^^^v*^^ 
vention,  when  appropriating  an  entire  section  to  the  enume-      Ogden 
ration  of  prohibitions  on  the  States,  they  had  forgotten  this,    Saunden. 
if  they  had  intended  to  enact  it. 

The  antithetical  language  adopted  in  that  section,  as  to 
every  other  subject  to  which  the  power  of  Congress  had 
been  previously  extended,  affords  a  strong  reason  to  con- 
clude, that  some  direct  and  express  allusion  to  the  power  to 
pass  a  bankrupt  law  would  have  been  here  inserted  also,  if 
they  had  not  intended  that  this  power  should  be  concurrent- 
ly, or,  at  least,  subordinately  exercised  by  the  States,  ft 
cannot  be  correct  reasoning,  to  rely  upon  this  fact  as  aground 
to  infer  that  the  prohibition  must  be  found  in  some  provision 
not  having  that  antithetical  character,  since  this  supposes  an 
intention  to  insert  the  prohibition,  which  intention  can  only 
'be  assumed.  Its  omission  is  a  just  reason  for  forming  no 
other  conclusion  than  that  it  was  purposely  omitted.     But, 

2.  It  is  insisted,  that,  though  not  express,  the  prohibi- 
tion is  to  be  inferred  from  the  grant  to  Congress  to  establish 
uniform  laws  on  the  subject  of  bankruptcies  throughout  the 
United  States ;  and  that  this  grant,  standing  in  connexion 
with  that  to  establish  an  uniform  rale  of  naturalization, 
which  is,  in  its  nature,  exclusive,  must  receive  a  similar 
construction. 

There  are  many  answers  to  be  given  to  this  argument ; 
and  the  first  is,  that  a  mere  grant  of  a  State  power  does  not, 
in  itself,  necessarily  imply  an  abandonment  or  relinquish- 
ment of  the  power  granted,  or  we  should  be  involved  in 
the  absurdity  of  denying  to  the  States  the  power  of  taxa- 
tion, and  sundry  other  powers  ceded  to  the  general  govern* 
ment.  But  much  less  can  such  a  consequence  follow  from 
vesting  in  the  general  government  a  power  which  no  State 
possessed^  and  which,  all  of  them  combined,  could  not  ex- 
ercise to  meet  the  end  proposed  in  the  constitution.  For, 
if  every  State  in  the  Union  were  to  pass  a  bankrupt  law  in 
the  same  unvarying  words,  although  this  would,  undoubted- 
ly, be  an  uniform  system  of  bankruptcy  in  its  literal  sense, 
it  would  be  very  far  from  answering  the  grant  to  Congress. 
7'hcre  would  still  need  some  act  of  Congress,  or  some  treaty 
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1827*      under  sanction  of  an  act  of  Congress,  to  give  discharges  in 

^^r»>/^^  one  State  a  full  operation  in  the  other.     Thus,  then,  the  in- 

Ogdee     ference  which  we  are  called  upon  to  make,  will  be  found 

Saunders.   ^^^  ^^  ^^^  upon  any  actual  cession  of  State  power,  but  upon 

the  creation  of  a  new  power  which  no  Slate  ever  pretended 

to  possess;  a  power  which,  so  far  from  necessarily  dimi* 

nishing,  or  impairing  the  State  power  over  the  subject,  might 

find  its  full  exercise  in  simply  recc^ising  as  valid,  in  every 

State,  all  discharges  which  shall  be  honestly  obtained  under 

the  existing  laws  of  any  State. 

Again ;  the  inference  proposed  to  be  deduced  from  this 
grant  to  Congress,  will  be  found  much  broader  than  the 
principle  in  which  the  deduction  is  claimed.  For,  in  this, 
aain  many  other  instances  in  the  constitution,  the  grant  im- 
plies only  the  righi  to  asmme  and  exercise  a  power  over  the 
iubject.  Why,  then,  should  the  State  powers  cease  before 
Congress  shall  have  acted  upon  the  subject  ?  or  why  shouM"  * 
that  be  converted  into  a  present  and  absolute  relinquish- 
roentof  power,  which  is,  in  its  nature,  merely  potential,  and 
dependent  on  the  discretion  of  Congress  whether,  and 
when,  to  enter  on  the  exercise  of  a  power  that  may  super- 
sede it? 

Let  any  one  turn  his  eye  back  to  the  time  when  this  grant 
was  made,  and  say  if  the  situation  of  the  people  admitted  of 
an  abandonment  of  a  power  so  familiar  to  the  jurisprudence 
of  every  State ;  so  universally  sustained  in  its  reasonable 
exercise,  by  the  opinion  and  practice  of  mankind,  and  so  vi- 
tally important  to  a  people  overwhelmed  in  debt,  and  urged 
to  enterprise  by  the  activity  of  mind  that  is  generated  by 
revolutions  and  free  governments. 

I  will  with  confidence  aflirm,  that  the  constitution  had 
never  been  adopted,  had  it  then  been  imagined  that  this 
question  would  ever  have  been  made,  or  that  the  exercise 
of  this  power  in  the  States  should  ever  have  depended 
upon  the  views  of  the  tribunals  to  which  that  constitution 
was  about  to  give  existence.  The  argument  proposed  to 
be  drawn  from  a  comparison  of  this  power  with  that  of 
Congress  over  naturalization,  is. not  a  fair  one,  for  the  cases 
are  not  parallel ;  and  if  they  were,  it  is  by  no  means  settled 
that  the  States  would  have  been  precluded  from  this  power. 
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if  Congress  had  not  assumed  it     But,  admitting,  argMVi«ti<»       1897. 
grati€L^  that  they  would,  still  there  are  considerations  bear-  v^^v^^^ 
ing  upon  the  one  power,  which  have  no  application  to  the      ^S"^>^ 
other.     Our  foreign  intercourse  being  exclusively  commit-   Saunders, 
ted  to  the  general  government,  it  is  peculiarly  their  pro- 
vince to  determine  who  are  entitled   to  the  privileges  of 
American  citizens,  and  tbe  protection  of  the  American  go- 
vernment.    And  the  citizens  of  any  one  State  being  enti- 
tled by  the  constitution  to  enjoy  the  rights  of  citizenship  in 
every  ottier  State,  that  fact  creates  an  interest  in  this  par- 
ticular in  each  other's  acts,  which  does  not  exist  with  regard 
to  their  bankrupt  laws ;  since  State  acts  of  naturalization 
would  thus  be  txtra-tetritorial  in  their  operation,  and  have 
an  influence  on  the  most  vital  interests  of  other  States. 

On  these  grounds.  State  laws  of  naturalization  may  be 
brought  under  one  of  the  four  heads  or  classes  of  powers 
precluded  to  the  States,  to  wit :  that  of  incompatibility ;  and 
on  this  ground  alone,  if  any,  could  the  States  be  debarred 
from  exercising  this  power,  had  Congress  not  proceeded  to 
assume  it.     There  is,  therefore,  nothing  in  that  argument* 

The  ailment  deduced  from  the  commercial  character  of 
bankrupt  laws  is  still  more  unfortunate.  It  is  but  necessary 
to  follow  it  out,  and  the  inference,  if  any,  deducible  from  it, 
will  be  found  to  be  direct  and  conclusive  in  favour  of  the 
State  rights  over  this  subject.  For  if,  in  consideration  of 
the  power  vested  in  Congress  over  foreign  commerce,  and 
the  commerce  between  the  States,  it  was  proper  to  vest  a 
power  over  bankruptcies  that  should  pervade  the  States ;  it 
would  seem,  that  by  leaving  the  regulation  of  internal  com- 
merce in  the  power  of  the  States,  it  became  equally  proper 
to  leave  the  exercise  of  this  power  within  their  own  limits 
unimpaired. 

With  regard  to  the  universal  understanding  of  the  Ameri- 
can people  on  this  subject,  there  cannot  be  two  opinions.  If 
ever  contemporaneous  exposition,  and  the  clear  understand- 
ing of  the  contracting  parties,  or  of  the  legislating  power, 
(it  is  no  matter  in  which  light  it  be  considered,)  could  be  re- 
sorted to  as  the  means  of  expounding  an  instrument,  the  con- 
tinuing and  unimpaired  existence  of  this  power  in  the  States 
ought  never  to  have  been  controverted.     Nor  was  it  con- 


278  CASES  IN  THE  SUPREME  COURT 

1837.  troverted  until  the  repeal  of  the  bankrupt  act  of  1800,  or 
v^^^v^^^  until  a  state  of  things  arose  in  which  the  means  of  compel- 
Ogden  ijijg  ^  resort  to  the  exercise  of  this  power  by  the  United 
Saunders.  States  became  a  subject  of  much  interest.  Previously  to 
that  period,  the  States  remained  in  the  peaceable  exercise 
of  this  power,  under  circumstances  entitled  to  great  conside- 
ration. In  every  State  in  the  Union  was  the  adoption  of 
the  constitution  resisted  by  men  of  the  keenest  and  most 
comprehensive  minds;  and  if  an  argument,  such  as  this,  so 
calculated  to  fasten  on  the  minds  of  a  people,  jealous  of  State 
rights,  and  deeply  involved  in  debt,  could  have  been  ima- 
gined, it  never  would  have  escaped  them.  Yet  no  where 
does  it  appear  to  have  been  thought  of;  and,  after  adopting 
the  constitution,  in  every  part  of  the  Union,  we  find  the  very 
framers  of  it  every  where  among  the  leading  men  in  public 
life,  and  legislating  or  adjudicating  under  the  most  solemn 
oath  to  maintain  the  constitution  of  the  United  States,  yet 
no  where  imagining  that,  in  the  exercise  of  this  power,  they 
violated  their  oaths,  or  transcended  their  rights.  Every 
where,  too,  the  principle  was  practically  acquiesced  in,  that 
taking  away  the  power  to  pass  a  law  on  a  particular  subject 
was  equivalent  to  a  repeal  of  existing  laws  on  that  subject. 
Yet  in  no  instance  was  it  contended  that  the  bankrupt  laws 
of  the  States  were  repealed,  while  those  on  navigation,  com- 
merce, the  admiralty  jurisdiction,  and  various  others,  were  at 
once  abandoned  without  the  formality  of  a  repeal.  With  regard 
to  their  bankrupt  or  insolvent  laws,  they  went  on  carrying 
them  intoeflect  and  abrogating,  and  re-enacting  them,  with- 
out a  doubt  of  their  full  and  unimpaired  power  over  the 
subject.  Finally,  when  the  bankrupt  law  of  1800  was  enact- 
ed, the  only  power  that  seemed  interested  in  denying  the 
right  to  the  States,  formally  pronounced  a  full  and  absolute 
recognition  of  that  right.  It  is  impossible  for  language  to 
be  more  full  and  explicit  on  the  subject,  than  is  the  sixth  sec- 
tion of  this  act  of  Congress.  It  acknowledges  both  the  va- 
lidity  of  existing  laws,  and  the  right  of  passing  future  laws. 
The  practical  construction  given  by  that  act  to  the  consti- 
tution is  precisely  this,  that  it  amounts  only  to  a  right  to  as- 
sume the  power  to  legislate  on  the  subject^  and^  therefore,  ab- 
rogates or  suspends  the  existing  lawsy  only  so  far  as  they  may 
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clash  with  the  provisions  of  the  act  of  Congress*     This  con-       1837. 
struction  was  universally  acquiesced  in,  for  it  was  that  on  v^rv^^ 
vrhich  there  had  previously  prevailed  but  one  opinion  from      ^gden 
the  date  of  the  constitution.  Saonderf. 

Much  alarm  has  been  expressed  respecting  the  inharmo- 
nious operation  of  so  many  systems,  all  operating  at  the 
same  time.  But  I  must  say  that  I  cannot  discover  any  real 
ground  for  these  apprehensions*  Nothing  but  a  future  ope- 
ration is  here  contended  for,  and  nothing  is  easier  than  to 
avoid  those  rocks  and  quicksands  which  are  visible  to  all. 
Most  of  the  dangers  are  imaginary,  for  the  interests  of  each 
community,  its  respect  for  the  opinion  of  mankind,  and  a 
remnant  of  moral  feehng  which  will  not  cease  to  operate  in 
the  worst  of  times,  will  always  present  important  barriers 
against  the  gross  violation  of  principle.  How  is  the  general 
government  itself  made  up,  but  of  the  same  materials  which 
separately  make  up  the  governments  of  the  States  ? 

It  is  a  very  important  fact,  and  calculated  to  dissipate  the 
fears  of  those  who  seriously  apprehend  danger  from  this 
quarter,  that  the  powers  assumed  and  exercised  by  the 
States  over  this  subject,  did  not  compose  any  part  of  the 
grounds  of  complaint  by  Great  Britain,  when  negotiating 
with  our  government  on  the  subject  of  violations  of  the 
treaty  of  peace.  Nor  is  it  immaterial  as  an  historical  fact, 
to  show  the  evils  against  which  the  constitution  really  in- 
tended to  provide  a  remedy.  Indeed,  it  is  a  solecism  to  sup- 
pose, that  the  permanent  laws  of  any  government,  particu- 
larly those  which  relate  to  the  administration  of  justice  be- 
tween individuals,  can  be  radically  unequal  or  even  unwise. 
It  is  scarcely  ever  so  in  despotic  governments ;  much  less  in 
those  in  which  the  gond  of  the  whole  is  the  predominating, 
principle.  The  danger  to  be  apprehended,  is  from  tempo- 
rary provisions  and  desultory  legislation ;  and  this  seldom 
has  a  view  to  future  contracts. 

At  all  events,  whatever  be  the  degree  of  evil  to  be  pro- 
duced by  such  laws,  the  limits  of  its  action  are  necessarily- 
confined  to  the  territory  of  those  who  inflict  it.  The  ulti- 
mate object  in  denying  to  the  States  this  power,  would  seem 
to  be,  to  give  the  evil  a  wider  range,  if  it  be  one,  by  extend- 
ing the  benefit  of  discharges  over  the  whoie  of  the  Union. 
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1897*  ^^^  '^  '^  impossible  to  suppose,  that  the  framere  of  the  con- 
stitution could  have  regarded  the  exercise  of  this  power  as 
an  evil  in  the  abstract,  else  they  would  hardly  have  engraft- 
ed it  upon  that  instrument  which  was  to  become  the  great 
safeguard  of  public  justice  and  public  morals. 

And  had  they  been  so  jealous  of  the  exercise  of  this 
power  in  the  States,  it  is  not  credible  that  they  would  have 
left  unimpaired  those  unquestionable  powers  over  the  ad- 
ministration of  justice  which  the  States  do  exercise,  and 
which,  in  their  immoral  exercise,  might  leave  to  the  creditor 
the  mere  shadow  of  justice.  The  debtor^s  person,  no  one 
doabts,  may  be  exempted  from  execution.  But  there  is 
high  precedent  for  exempting  his  lands ;  and  pubUc  feeling 
would  folly  sustain  an  exemption  of  his  slaves.  What  is  to 
prevent  the  extension  of  exemption,  until  nothing  is  left  bat 
the  mere  mockery  of  a  judgment,  without  the  means  of  en- 
forcing its  satisfaction  ? 

But  it  is  not  only  in  their  execution  laws,  that  the  cre- 
ditor has  been  left  to  the  justice  and  honour  of  the  States 
for  his  security.  Ever)  judiciary  in  the  Union  owes  its  ex- 
istence to  some  legislative  act ;  what  is  to  prevent  a  repeal 
of  that  act  ?  and  then,  what  becomes  of  his  remedy,  if  he 
has  not  access  to  the  Courts  of  the  Union  ?  Or  what  is  to 
prevent  the  extension  of  the  right  to  imparl  ?  of  the  time 
to  plead  ?  of  the  interval  between  the  sittings  of  the  State 
Courts  ?  Where  is  the  remedy  against  all  this  ?  and  why 
were  not  these  powers  taken  also  from  the  States,  if  they 
could  not  be  trusted  with  the  subordinate  and  incidental 
power  here  denied  them  ?  The  truth  is,  the  Convention 
saw  all  this,  and  saw  the  impossibility  of  providing  an  ade- 
quate remedy  for  such  mischiefs,  if  it  was  not  to  be  found 
ultimately  in  the  wisdom  and  virtue  of  the  State  rulers,  un- 
der the  salutary  control  of  that  republican  form  of  govern- 
ment which  it  guarantees  to  every  State.  For  the  foreigner 
and  the  citizens  of  other  States,  it  provides  the  safeguard  of 
a  tribunal  which  cannot  be  controlled  by  State  laws  in  iht 
application  of  the  remedy ;  and  for  the  protection  of  all, 
was  interposed  that  oath  which  it  requires  to  be  adminis- 
tered to  all  the  public  functionaries,  as  well  of  the  States  as 
the  United  States.     It  may  be  called  the  ruling  principle  of 
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the  constitution,  to  interfere  as  little  as  possible  between  the      1837, 
citizen  and  his  own  State  government ;  and  hence,  with  a  v^^^/'^fe/ 
few  safeguards  of  a  very  general  nature,  the  executive,  le-      ^g^*** 
gislativc  and  judicial  functions  of  the  States  are  left  as  they    Saundem 
were,  as  to  their  own  citizens,  and  as  to  all  internal  con- 
cerns.    It  is  not  pretended  that  this  discharge  could  operate 
upon  the  rights  of  the  citizen  of  any  other  State,  unless  his 
contract  was  entered  into  in  the  State  that  gave  it,  or  unlesa 
he  had  voluntarily  submitted  himself  to  the  lex  fori  of  the 
State  before  the  discharge,  in  both  which  instances  be  is 
subjected  to  its  effects  by  his  own  voluntary  act. 

For  these  considerations,  f  pronounce  the  exclusive  pow« 
QT  of  Congress  over  the  relief  of  insolvents  untenable,  and 
the  dangers  apprehended  from  the  contrary  doctrine  un- 
real. 

We  will  next  inquire  whether  the  States  are  precluded 
from  the  exercise  of  this  power  by  that  clause  in  the  consti- 
tution, which  declares  that  no  State  shall  ^'  pass  any  bill  of 
attainder,  ex  post  facto  law,  or  law  impairing  the  obligation 
of  contracts/' 

This  law  of  the  State  of  New- York  is  supposed  to  have 
violated  the  obligation  of  a  contract,  by  releasing  Ogden  from 
a  debt  which  he  had  not  satisfied ;  and  the  decision  turns 
upon  the  question,  first,  in  what  consists  the  obligation  of  a 
contract  ?  and,  secondly,  whether  the  act  of  New- York  will 
amount  to  a  violation  of  that  obligation,  in  the  sense  of  the 
<:onstitution. 

The  first  of  these  questions  has  been  so  often  examined 
and  considered  in  this  and  other  Courts  of  the  United  States, 
and  so  little  progress  has  yet  been  made  in  fixing  the  precise 
meaning  of  the  words  **  obligation  of  a  contract,"  that  I 
should  turn  in  despair  from  the  inquiry,  were  I  not  convin-^ 
ced  that  the  difficulties  the  question  presents  are  mostly 
factitious,  and  the  result  of  refinement  and  technicality ;  or 
of  attempts  at  definition  made  in  terms  defective  both  in 
precision  and  comprehensiveness.  Right  or  wrong,  I  come 
to  my  conclusion  on  their  meaning,  as  applied  to  executory 
contracts^  the  subject  now  before  us,  by  a  simple  and  short* 
^nded  exposition. 

Right  and  obligation  are  considered  by  all  ethical  writertf 

Vol.  Xn.  JT« 
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1897.  ^"  correlative  terms :  Whatever  I  by  my  contract  give  ano* 
"{.^^s/^^  ther  a  right  to  require  of  me,  I  by  that  act  lay  myself  under 
Ogden  ^j^  obligation  to  yield  or  bestow.  The  obligation  of  every 
Saunderi.  contract  will  then  consist  of  that  right  or  power  over  my 
will  or  actions,  which  I,  by  my  contract,  confer  on  another. 
And  that  right  and  power  will  be  found  to  be  measured  nei- 
ther by  moral  law  alone,  nor  universal  law  alone,  nor  by  the 
laws  of  society  alone,  butby  a  combination  of  the  three,— an 
operation  in  which  the  moral  law  is  explained  and  applied 
by  the  law  of  nature,  and  both  modified  and  adapted  to  the 
exigencies  of  society  by  positive  law.  The  constitution  was 
framed  for  B0ciety,and  an  advanced  state  of  society,  in  which 
1  will  undertake  to  say  that  all  the  contracts  of  men  receive 
a  relative,  and  not  a  positive  interpretation :  for  the  rights 
of  all  must  be  held  and  enjoyed  in  subserviency  to  the  good 
of  the  whole.  The  State  construes  them,  the  State  applies 
them,  the  State  controls  them,  and  the  State  decides  how  far 
the  social  exercise  of  the  rights  they  give  us  over  each  other 
can  be  justly  asserted.  1  say  the  social  exercise  of  these 
rights,  because  in  a  state  of  nature,  they  are  asserted  over 
a  fellow  creature,  but  in  a  state  of  society,  over  a  fellow  ci- 
tizen. Yet,  it  is  worthy  of  observation,  how  closely  the  ana- 
logy is  preserved  between  the  assertion  of  these  rights  in  a 
state  of  nature  and  a  state  of  society,  in  their  application  to 
the  class  of  contracts  under  consideration. 

Two  men,  A.  and  B.,  having  no  previous  connexion  with 
each  other,  (we  may  suppose  them  even  of  hostile  nations,) 
are  thrown  upon  a  desert  island.  The  first,  having  had  the 
good  fortune  to  procure  food,  bestows  a  part  of  it  upon  the 
other,  and  he  contracts  to  return  an  equivalent  in  kind.  It 
is  obvious  here,  that  B.  subjects  himself  to  something  more 
than  the  moral  obligation  of  his  contract,  and  that  the  law 
of  nature,  and  the  sense  of  mankind,  would  justify  A.  in  re- 
sorting to  any  means  in  his  power  to  compel  a  compliance 
with  this  contract.  But  if  it  should  appear  that  B.,  by  sick- 
ness, by  accident,  or  circumstances  beyond  human  control, 
liowever  superinduced,  could  not  possibly  comply  with  his 
contract,  the  decision  would  be  otherwise,  and  the  exercise 
of  compulsory  power  over  B.  would  be  followed  with  the 
indignation  of  mankind.    He  has  carried  the  power  con- 
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ferred  on  him  over  the  will  or  actions  of  another  bejond      1837. 
their  legitimate  extent,  and    done  injustice  in  his  turn.   ^^*v*^^ 
"  Stimmifm  jttt  tst  iumma  mjuria.^^  Ugden 

The  progress  of  parties,  from  the  initiation  io  the  con-  Sautidcn. 
summation  of  their  rights,  is  exactly  parallel  to  this  in  a 
state  of  society.    With  this  difierence,  that  in  the  concoc- 
tion of  their  contracts,  they  are  controlled  by  the  laws  of 
the  society  of  which  they  are  members ;  and  for  the  con- 
struction and  enforcement  of  their  contracts,  they  rest  upon 
the  functionaries  of  its  government.  They  can  enter  into  no 
contract  which  the  laws  of  that  coosmunity  forbid,  and  the 
validity  and  effect  of  their  contracts  is  what  the  existing 
laws  give  to  them.     The  remedy  is  no  longer  retained  in 
their  own  hands,  but  surrendered  to  the  community,  to  a 
power  competent  to  do  justice,  and  bound  to  discharge  to- 
wards them  the  acknowledged  duties  of  government  to  so- 
ciety, according  to  received  principles  of  equal  justice* 
The  public  duty,  in  this  respect,  is  the  substitute  for  that 
right  which  they  possessed  in  a  state  of  nature,  to  enforce 
the  fulfilment  of  contracts ;  and  if,  even  in  a  state  of  na- 
ture, limits  were  prescribed  by  the  reason  and  nature  pf 
tilings,  to  the  exercise  of  individual  power  in  enacting  the 
fulfihnent  of  contracts,  much  more  will  they  be  in  a  state 
of  society.     For  it  is  among  the  duties  of  society  to  enforce 
the  rights  of  humanity ;  and  both  the  debtor  and  the  so- 
ciety have  their  interests  in  the  adminbtration  of  justice. 
and  in  the  general  good ;  interests  which  must  not  be  swal- 
lowed up  and  lost  sight  of  while  yielding  attention  to  the 
claim  of  the  creditor.     The  debtor  may  plead  the  visita- 
tions of  Providence,  and  the  society  has  an  interest  in  pre- 
serving every  member  of  the  community  from  desponden- 
cy— in  relieving  him  from  a  hopeless  state  of  prostration,  in 
which  he  would  be  useless  to  himself,  Iv^  family,  and  the 
community.     When  Oiat  state  of  thing?  i^  arrived  in  which 
the  community  has  fairly  and  fully  discharged  its  duties  to 
the  creditor,  and  in  which,  pursuing  the  debtor  any  longer 
would  destroy  the  one,  witboui  benefitting  the  other,  must 
always  be  a  question   to  be  determined  by  the  common 
guardian  of  the  rights  of  both  ;  and  in  this  originates  the 
power  exercised  by  governments  in  favour  of  insolvents 
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ends  of  justice,  according  to  its  ordinary  administration,  un-       \  8^7, 
influenced  by  views  to  lighten,  or  lessen,  or  defer  the  obli-  N^^%^*^b/ 
gation  to  which  each  contract  fairly  and  legally  subjects  the      ^^^^^ 
individual  who  enters  into  iU     Whenever  an  individual  en-    Baundanu 
ters  into  a  contract,  I  think  his  assent  is  to  be  inferred,  to 
abide  by  those  rules  in  the  administration  of  justice  which 
belong  to  the  jurisprudence  of  the  country  of  the  contract. 
And  when  compelled  to  pursue  his  debtor  in  other  States, 
he  is  equally  bound  to  acquiesce  in  the  law  of  the  forum  to 
which  he  subjects  himself.     The  law  of  the  contract  re* 
mains  the  same  every  where,  and  it  will  be  the  same  in 
every  tribunal ;  but  the  remedy  necessarily  varies,  and  with 
it  the  effect  of  the  constitutional  pledge,  which  can  only 
have  relation  to  the  laws  of  distributive  justice  known  to 
the  policy  of  each  State  aeverally.     It  is  very  true,  that  in- 
conveniences may  occasionally  grow  out  of  irregularities  in 
the  administration  of  justice  by  the  States.     But  the  citizen 
of  the  same  State  is  referred  to  his  influence  over  his  own 
institutions  for  his  security,  and  the  citizens  of  the  other 
States  have  the  institutions  and  powers  of  the  general  go- 
vernment to  resort  to.     And  this  is  all  the  security  the  con- 
stitution ever  intended  to  hold  out  against  the  undue  exer- 
cise of  the  power  of  the  States  over  their  own  contracts, 
and  their  own  jurisprudence. 

But,  since  a  knowledge  of  the  laws,  policy,  and  jurispru- 
dence of  a  State,  is  necessarily  imputed  to  every  one  en- 
tering into  contracts  within  its  jurisdiction,  of  what  surprise 
can  he  complain,  or  what  violation  of  public  faith,  who  still 
enters  into  contracts  under  that  knowledge  ?  It  is  no  reply 
to  urge,  that,  at  the  same  time  knowing  of  the  constitution, 
he  had  a  right  to  suppose  the  discharge  void  and  inopera- 
tive, since  this  would  be  but  speculating  on  a  legal  opinion, 
in  which,  if  he  proves  mistaken,  he  has  still  nothing  to  com- 
plain of  but  his  own  temerity,  and  concerning  which,  all 
thatcome  after  this  decision,  at  least,  cannot  complain  of 
being  misled  by  their  ignorance  or  misapprehensions.  Their 
knowledge  of  the  existing  laws  of  the  State  will  hencefor- 
ward be  unqualified,  and  was  so,  in  the  view  of  the  law,  be- 
fore this  decision  was  made 

It  is  now  about  twelve  or  fourteen  years  since  I  was  called 
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1897*      apoDf  01^  ^7  circuit,  in  the  case  of  Gellj  Canonge  ^  Co.  v« 

V^F-v^*^^  £•  Jacobs^  to  review  all  this  doctrine.    The  cause  was  aUy 

Ogdea     argued  by  gentlemen  whose  talents  are  well  known  in  this 

Baantes.  capitol,  and  the  opinions  which  I  then  formed,  I  have  seen 

no  reason  since  to  distrust. 

It  appears  to  me,  that  a  great  part  of  the  difficulties  of 
the  cause,  arise  from  not  giving  sufficient  weight  to  the  ge- 
neral intent  of  this  clause  in  the  constitution,  and  subject- 
ing it  to  a  severe  literal  construction,  which  would  be  better 
adapted  to  special  pleadings. 

By  classing  bills  of  attainder,  ex  post  facto  laws,  and  laws 
impairing  the  obligation  of  contracts  together,  the  general 
intent  becomes  very  apparent;  it  is  a  general  provision 
against  arbitrary  and  tyrannical  l^slation  over  existing 
rights,  whether  of  person  or  property.  It  is  true,  that  some 
confusion  has  arisen  from  an  opinion,  which  seems  early, 
and  without  due  examination,  to  have  found  its  way  into 
this  Court ;  that  the  phrase  **  ex  poetfacto,^^  was  confined 
to  laws  afiectiog  criminal  acts  alone.  The  fact,  upon  ex- 
amination, will  be  found  otherwise ;  for  neither  in  its  signifi- 
cation or  uses  is  it  thus  restricted.  It  applies  to  civil 
as  well  as  to  criminal  acts,  (1  Shep.  Touch.  68.  70.  73.)  and 
with  this  enlarged  signification  attached  to  that  phrase,  die 
purport  of  the  clause  would  be,  ^""that  the  States  shall  pass 
no  law,  attaching  to  the  acts  of  individuals  other  effects  or 
consequences  than  those  attached  to  them  by  the  laws  existing 
at  their  date  ;  and  all  contracts  thus  construed,  shall  he  en- 
forced according  to  their  just  and  reasonable  purportJ^'^ 

But  to  assign  to  contracts,  universally,  a  literal  purport, 
and  to  exact  for  them  a  rigid  Uteral  fulfilment,  could  not 
have  been  the  intent  of  the  constitution.  It  is  repelled  by 
a  hundred  examples.  Societies  exercise  a  positive  control 
as  well  over  the  inception,  construction,  and  fulfilment  of 
contracts,  as  over  the  form  and  measure  of  the  remedy  to 
enforce  them. 

As  instances  of  the  first,  take  the  contract  imputed  to  the 
drawer  of  a  bill,  or  endorser  of  a  note,  with  its  modifica- 
tions ;  the  deviations  of  the  law  from  the  literal  contract  of 
the  parties  to  a  penal  bond,  a  mortgage,  a  policy  of  insu- 
rance, bottomry  bond,  and  various  others  that  might  be 
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enumerated.  And  for  instances  of  discretion  exercised  in  1837. 
applying  the  remedy,  take  the  time  for  which  executors  are 
exempted  from  suit ;  the  exemption  of  members  of  legisla- 
tures ;  of  judges ;  of  persons  attending  Courts,  or  going  to 
elections ;  the  preferences  given  in  the  marshalling  of  as- 
sets ;  sales  on  credit  for  a  present  debt ;  shutting  of  Courts 
alU^ether  against  gaming  debts  and  usurious  contracts,  and 
above  all,  acts  of  limUation.  I  hold  it  impossible  to  main- 
tain the  constitutionality  of  an  act  of  limitation,  if  the  mo- 
dification of  the  remedy  against  debtors,  implied  in  the  dis- 
chaiige  of  insolvents,  is  unconstitutional.  I  have  seen  no 
distinction  between  the  cases  that  can  bear  examination. 

It  is  in  vain  to  say  that  acts  of  limitation  appertain  to  the 
remedy  only :  both  descriptions  of  laws  appertain  to  the  re- 
medy, and  exactly  in  the  same  way  ;  they  put  a  period  to 
the  remedy,  and  upon  the  same  terms,  by  what  has  been 
called,  a  tender  of  paper  money  in  the  form  of  a  plea,  and  to 
the  advantage  of  the  insolvent  laws,  since  if  the  debtor  can 
pay,  he  has  been  made  to  pay.  But  the  door  of  justice  is 
shut  in  the  face  of  the  creditor  in  the  other  instance,  with- 
out an  inquiry  on  the  subject  of  the  debtor's  capacity  to 
pay.  And  it  is  equally  vain  to  say,  that  the  act  of  limita- 
tion raises  a  presumption  of  payment,  since  it  cannot  be  ta- 
ken advantage  of  on  the  general  issue,  without  provision 
by  statute  ;  and  the  only  legal  form  of  a  plea  implies  an  ac- 
knowledgment that  the  debt  has  not  been  paid. 

Yet  so  universal  is  the  assent  of  mankind  in  favour  of  li- 
mitation acts,  that  it  is  the  opinion  of  profound  politicians, 
that  no  nation  could  subsist  without  one. 

The  right,  thee,  of  the  creditor,  to  the  aid  of  the  public 
arm  for  the  recovery  of  contracts,  is  not  absolute  and  unli- 
mited, but  may  be  modified  by  the  necessities  or  policy  of 
societies.  And  this,  together  with  the  contract  itself,  must 
be  taken  by  the  individual,  subject  to  such  restrictions  and 
conditions  as  are  imposed  by  the  laws  of  the  country.  The 
right  to  pass  bankrupt  laws  is  asserted  by  every  civilized 
nation  in  the  world.  And  in  no  writer,  I  will  venture  to  say, 
has  it  ever  been  su^ested,  that  the  power  of  annulling  such 
contracts,  universally  exercised  under  their  bankrupt  or  in- 
solvent systems,  involves  a  violation  of  the  obligation  of  con 
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tracti.  In  internationiil  law,  the  subject  i«  perfectly  under- 
^  stood,  and  the  right  generally  acquiesced  in ;  and  yet  the 
'  denial  of  justice  is,  by  the  same  code,  an  acknowledged 
an.  cause  of  war. 

But,  it  is  contended,  that  if  the  obligation  of  a  contract 
has  relation  at  all  to  the  laws  which  give  or  modify  the 
remedy,  then  the  obligation  of  a  contract  is  ambulatory,  and 
uncertain,  and  will  mean  a  different  thing  in  every  State  in 
which  it  may  be  necessary  to  enforce  the  contract. 

There  is  no  question  that  this  effect  follows ;  and  yet, 
after  this  concession,  it  will  still  remain  to  be  shown  how 
any  violation  of  the  obligation  of  the  contract  can  arise  from 
that  cause.  It  is  a  casualty  well  known  to  the  creditor  when 
he  enters  into  the  contract ;  and  if  obliged  to  prosecute  his 
rights  in  another  State,  what  more  can  he  claim  of  that 
State,  than  that  its  Courts  shall  be  open  to  him  on  the  same 
terms  on  which  they  are  open  to  other  individuals  ?  It  is 
only  by  voluntarily  subjecting  himself  to  the  lex  fori  of  a 
State,  that  he  can  be  brought  within  the  provisions  of  its 
statutes  in  favour  of  debtors,  since,  in  no  other  instance, 
does  any  State  pretend  to  a  right  to  discharge  the  contracts 
entered  into  in  another  State.  He  who  enters  into  a  peco* 
niary  contract,  knowing  that  he  may  have  to  pursue  bis 
debtor,  if  he  flees  from  justice,  casts  himself,  in  fact,  upon 
the  justice  of  nations. 

It  has  also  been  Urged,  with  an  earnestness  that  could 
only  proceed  from  deep  conviction,  that  insolvent  laws 
were  tender  laws  of  the  worst  description,  and  that  it  is 
impossible  to  maintain  the  constitutionality  of  insolvent  laws 
that  have  a  future  operation,  without  asserting  the  right  of 
the  States  to  pass  tender  laws,  provided  such  laws  are  con- 
fined to  a  future  operation. 

Yet  to  all  this  there  appears  to  be  a  simple  and  conclusive 
answer.  The  prohibition  in  the  constitution  to  make  any 
thing  but  gold  or  silver  coin  a  tender  in  payment  of  debts  is 
express  and  universal.  The  framers  of  the  constitution  re- 
garded it  as  an  evil  to  be  repelled  without  modification; 
they  have,  therefore,  left  nothing  to  be  inferred  or  deduced 
from  construction  on  this  subject.  But  the  contrary  is  the 
fact  with  regard  to  insolvent  laws ;  it  contains  no  express 
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prohibition  to  pass  such  laws,  and  we  are  called  upon  here  \  327. 
to  deduce  such  a  prohibition  from  a  clause,  which  is  any  v^^*v^»/ 
thing  but  explicit,  and  which  already  has  been  judicially  de-  ^&^^^ 
Glared  to  embrace  a  great  variety  of  other  subjects.  The  Saunders, 
inquiry,  then,  is  open  and  indispensable  in  relation  to  insol- 
vent laws,  prospective  or  retrospective,  whether  they  do,  in 
the  sense  of  the  constitution,  violate  the  obligation  of  con- 
tracts ?  There  would  be  much  in  the  argument,  if  there  was 
no  express  prohibition  against  passing  tender  laws ;  but  with 
such  express  prohibition,  the  cases  have  no  analogy.  And, 
independent  of  the  different  provisions  in  the  constitution, 
there  is  a  distinction  existing  between  tender  laws  and  insol- 
vent laws  in  their  object  and  policy,  which  sufficiently  points 
out  the  principle  upon  which  the  constitution  acts  upon 
them  as  several  and  distinct ;  a  tender  law  supposes  a  capa- 
city in  the  debtor  to  pay  and  satisfy  the  debt  in  some  way, 
but  the  discharge  of  an  insolvent  is  founded  in  his  incapaci- 
ty ever  to  pay,  which  incapacity  is  judicially  determined  ac- 
cording to  the  laws  of  the  State  that  passes  it.  The  one 
imports  a  positive  violation  of  the  contract,  since  all  con- 
tracts to  pay,  not  expressed  otherwise,  have  relation  to  pay- 
ment in  the  current  coin  of  the  country ;  the  other  imports 
an  impossibility  that  the  creditor  ever  can  fulfil  the  contract. 

If  it  be  urged,  that  to  assume  this  impossibility  is  itself  an 
arbitrary  act,  that  parties  have  in  view  something  more  than 
present  possession*^,  that  they  look  to  future  acquisitions, 
that  industry,  talents  and  integrity  are  as  confidently  trusted 
as  property  itself;  and,  to  release  them  from  this  liability, 
impairs  the  obligation  of  contracts ;  plausible  as  the  argu- 
ment may  seem,  I  think  the  answer  is  obvious  and  incontro- 
vertible. 

Why  may  not  the  community  set  bounds  to  the  will  of  the 
contracting  parties  in  this  as  in  every  other  instance  ?  That 
will  is  controlled  in  the  instances  of  gaming  debts,  usurious 
contracts,  marriage,  brokage  bonds,  and  various  others ;  and 
why  may  not  the  community  also  declare  that, ''  look  to  what 
you  will,  no  contract  formed  within  the  territory  which  we 
govern  shall  be  valid  as  against  future  acquisitions  ;"  "  we 
have  an  interest  in  the  happiness,  and  services,  and  families 
of  this  community,  which  shall  not  be  superseded  by  indi^ 
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Tidoal  views  ?"  Who  can  doabt  the  power  of  the  State  to 
prohibit  her  citizens  from  running  in  debt  altogether  ?  A 
measure  a  thousand  times  wiser  than  that  impulse  to  specu- 
lation and  ruin,  which  has  hitherto  been  communicated  to 
individuals  by  our  public  policy.  And  if  to  be  prohibited 
altogether,  where  is  the  limit  which  may  not  be  set  both  to 
the  acts  and  the  views  of  the  contracting  parties  ? 

When  considering  the  first  question  in  this  cause,  I  took 
occasion  to  remark  on  the  evidence  of  contemporaneous  ex- 
position deducible  from  well  known  facts.     Eveiy  candid 
mind  will  admit  that  this  is  a  very  different  thing  from 
contending  that  the  frequent  repetition  of  wrong  will  cre- 
ate a  right.    It  proceeds  upon  the  presumption,  that  the 
cotemporaries  of  the  constitution  have  claims  to  our  defe- 
rence on  the  question  of  right,  because  they  had  the  best 
opportunities  of  informing  themselves  of  the  understanding 
of  the  framers  of  the  constitution,  and  of  the  sense  put  upon 
it  by  the  people  when  it  was  adopted  by  them  ;  and  in  this 
point  of  view  it  is  obvious  that  the  consideration  bears  as 
strongly  upon  the  second  point  in  the  cause  as  on  the  first. 
For,  bad  there  been  any  possible  ground  to  think  otherwise, 
who  could  suppose  that  such  men,  and  so  many  of  them, 
acting  under  the  most  solemn  oath,  and  generally  acting  ra- 
ther under  a  feeling  of  jealousy  of  the  power  of  the  general 
government  than  otherwise,  would  universally  have  acted 
upon  the  conviction,  that  the  power  to  relieve  insolvents  by 
a  discbarge  from  the  debt  had  not  been  taken  from  the 
States  by  the  article  prohibiting  the  violation  of  contracts  ? 
The  whole  history  of  the  times,  up  to  a  time  subsequent  to 
the  repeal  of  the  bankrupt  law,  indicates  a  settled  know- 
ledge of  the  contrary. 

If  it  be  objected  to  the  views  which  I  have  taken  of  this 
subject,  that  they  imply  a  departure  from  the  direct  and  literal 
meaning  of  terms,  in  order  to  substitute  an  artificial  or  com- 
plicated exposition  ;  my  reply  is,  that  the  error  is  on  the  other 
side  ;  qui  harti  in  liUra^  haret  in  cortice.  All  the  notions  of 
society,  particulariy  in  their  jurisprudence,  are  more  or  less 
artificial ;  our  constitution  no  where  speaks  the  language  of 
men  in  a  state  of  nature;  let  any  one  attempt  a  literal  expo- 
sition of  the  phrase  which  immediately  precedes  the  one  an- 
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• 
der  consideration,  I  mean  "  ex  post  factoj'^'*  and  he  will  soon      1S27. 

acknowledge  a  failure.  Or  let  him  reflect  on  the  mysteries  v^^^v^*/ 
that  hang  around  the  little  slip  of  paper  which  lawyers  know  Og<^^° 
by  the  title  of  a  bail-piece.  The  truth  is,  that  even  compa-  Saunders. 
red  with  the  principles  of  natural  law,  scarcely  any  contract 
imposes  an  obligation  conformable  to  the  literal  meaning  of 
terms.  He  who  enters  into  a  contract  to  follow  the  plough 
for  the  year,  is  not  held  to  its  literal  performance,  since  ma- 
ny casualties  may  intervene  which  would  release  him  from 
the  obligation  without  actual  performance.  There  is  a  veiy 
striking  illustration  of  this  principle  to  be  found  in  many  in- 
stances in  the  books ;  I  mean  those  cases  in  which  parties  are 
released  from  their  contracts  by  a  declaration  of  war,  or 
where  laws  are  passed  rendering  that  unlawful,  even  inci- 
dentally, which  was  lawful  at  the  time  of  the  contract.  Now, 
in  both  these  instances,  it  is  the  government  that  puts  an  end 
to  the  contract,  and  yet  no  one  ever  imagined  that  it  thereby 
violates  the  obligation  of  a  contract. 

It  is,  therefore,  far  from  being  true,  as  a  general  proposi- 
tion, '^  that  a  government  necessarily  violates  the  obliga- 
tion of  a  contract,  which  it  puts  an  end  to  without  perform- 
ance.'' It  is  the  motive,  the  policy,  the  object,  that  must  cha- 
racterize the  Jegislative  act,  to  afiect  it  with  the  imputation 
of  violating  the  obligation  of  contracts. 

In  the  effort  to  get  rid  of  the  universal  vote  of  mankind  in 
favour  of  limitation  acts,  and  laws  against  gaming,  usury, 
marriage,  brokage,  buying  and  selling  of  offices,  and  many 
of  the  same  description,  we  have  heard  it  argued,  that,  as  to 
limitation  acts,  the  creditor  has  nothing  to  complain  of,  be- 
cause time  is  allowed  him,  of  which,  if  he  does  not  avail 
himself,  it  is  his  own  neglect ;  and  as  to  all  others,  there  is 
no  contract  violated,  because  there  was  none  ever  incurred. 
But  it  is  obvious  that  this  mode  of  answering  the  argument 
involves  a  surrender  to  us  of  our  whole  ground.  It  admits 
the  right  of  the  government  to  limit  and  define  the  power  of 
contracting,  and  the  extent  of  the  creditor's  remedy  against 
his  debtor;  to  regard  other  rights  besides  his,  and  to  modify 
his  rights  so  as  not  to  let  them  override  entirely  the  general 
interests  of  society,  the  interests  of  the  community  itself  in 
the  talents  and  services  of  the  debtor,  the  regard  duo  f  o  hifi 


292  CASES  IN  THE  SUPREME  COURT 

1 897.      happiness,  and  to  the  claims  of  his  family  upon  him  and  upon 

\^^*v-<^    the  government. 
Ogden  jf^  Q„^  questions  the  duty  of  the  government  to  protect 

Saunders,  and  enforce  the  just  rights  of  ever}  individual  over  all  within 
its  control.  What  we  contend  for  is  no  more  than  this, 
that  it  is  equally  the  duty  and  right  of  governments  to  impose 
limits  to  the  avarice  and  tyranny  of  individuals,  so  as  not  to 
suffer  oppression  to  be  exercised  under  the  semblance  of 
right  and  justice.  It  is  true,  that  in  the  exercise  of  this  pow- 
er, governments  themselves  may  sometimes  be  the  authors  of 
oppression  and  injustice;  but,  wherever  the  constitution 
could  impose  limits  to  such  power,  it  has  done  so ;  and  if  it 
has  not  been  able  to  impose  effectual  and  universal  restraints, 
it  arises  bnly  from  the  extreme  difficulty  of  regulating  the 
movements  of  sovereign  power;  and  the  absolute  necessity, 
after  every  effort  that  can  be  made  to  govern  effectually,  that 
will,  still  exist  to  leave  some  space  for  the  exercise  of  discre- 
tion, and  the  influence  of  justice  and  wisdom. 

Mr.  Justice  Thompson.  This  action  is  founded  on  se- 
veral  bills  of  exchange,  bearing  date  in  September,  1B06, 
drawn  by  J.  Jordan,  upon  Ogden,  the  plaintiff  in  error,  in 
favour  of  Saunders,  the  defendant  in  error.*  The  drawer 
and  payee,  at  the  date  of  the  bills,  were  citizens  of,  and  re- 
sident in,  Kentucky.  Ogden  was  a  citizen  of,  and  resident 
in.  New- York,  where  the  bills  were  presented,  and  accept- 
ed by  him,  but  were  not  paid  when  they  came  to  maturity, 
and  are  still  unpaid.  Ogden  sets  up,  in  bar  of  this  action, 
his  discharge  under  the  insolvent  law  of  the  State  of  New- 
York,  passed  in  April,  1801,  as  one  of  the  revised  laws  of 
that  State.  His  dischai^e  was  duly  obtained  on  the  19th  of 
April,  1808,  he  having  assigned  all  his  property  for  the  be- 
nefit of  his  creditors,  and  having,  in  all  respects,  complied 
with  the  laws  of  New-York  for  giving  relief  in  cases  of  in- 
solvency. These  proceedings,  according  to  those  laws,  dis- 
charged the  insolvent  from  all  debts  due  at  the  time  of  the 
assignment,  or  contracted  for  before  that  time,  though  paya- 
ble afterwards,  except  in  some  specified  cases,  which  do 
not  affect  the  present  question.  From  this  brief  statement 
it  appears,  that  Ogden,  being  sued  upon  his  acceptances  of 
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the  bills  in  question,  the  cfmtract  mas  made,  anil  to  be  €xe»  .)  g^^ 
aited  Within  the  State  of  AViv-VbrA:,  and  was  made  ni6jre-  >^f^,^^^ 
quent  to  the  passage  of  the  law  under  which  he  was  dis-  ^gden 
charged.  Under  these  circumstances,  the  general  question  Baunders. 
presented  for  decision  is,  whether  this  discharge  can  be  set 
up  in  bar  of  the  present  suit.  It  is  not  pretended,  but  that 
if  the  law  under  which  the  discharge  was  obtained,  is  valid, 
and  the  discharge  is  to  have  its  effect  according  to  the  pro- 
visions of  that  law,  it  is  an  effectual  bar  to  any  recoveiy 
against  Ogden.  But,  it  is  alleged,  that  this  law  is  void  un- 
der the  prohibition  in  the  constitution  of  the  United  States, 
(art.  1.  sec.  10.)  which  declares,  that  ^^  no  State  shall  pais 
any  law  impairing  the  obligation  of  contracts."  So  that  the 
inquiry  here  is,  whether  the  law  of  New-York,  under  which 
the  discharge  was  obtained,  is  repugnant  to  this  clause  in 
the  constitution  ;  and,  upon  the  most  mature  consideration, 
J  have  arrived  at  the  conclusion,  that  the  law  is  not  void, 
and  that  the  discharge  set  up  by  the  plaintiff  in  error  is  an 
effectual  protection  against  any  liability  upon  the  bills  in 
question.  In  considering  this  question,  I  have  assumed, 
that  the  point  now  presented  is  altogether  undecided,  and 
entirely  open  for  discussion.  Although  several  cases  have 
been  before  this  Court  which  may  have  a  bearing  upon  the 
question,  yet,  upon  the  argument,  the  particular  point  now 
raised  has  been  treated  by  the  counsel  as  still  open  for  de- 
cision, and  so  considered  by  the  Court  by  permitting  its  dis- 
cussion. Although  the  law  under  which  Ogden  was  dis- 
charged appears,  by  the  record,  to  have  been  passed  in  the 
year  1801,  yet,  it  is  proper  to  notice,  that  this  was  a  mere 
revision  and  re-enactment  of  a  law  which  was  in  force  as 
early,  at  least,  as  from  the  year  1 788,  and  which  has  con- 
tinued in  force  from  that  time  to  the  present,  (except  from 
the  3d  of  April,  181 1,  until  the  14th  of  February,  1812,)  in  all 
its  materia]  provisions,  which  have  any  bearing  upon  the  pre- 
sent question.  To  declare  a  law  null  and  void  nAcr  such  a 
lapse  of  time,  and  thereby  prostrate  a  system  which  has 
been  in  operation  for  nearly  forty  years,  ought  to  be  called 
for  by  some  urgent  necessity,  and  founded  upon  reasons  and 
principles  scarcely  admitting  of  doubt.  In  our  complex 
system  of  government,  we  must  expect  that  questions  in- 
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1837*  volving  the  jurisdictional  limits  between  the  general  and 
N^^v^^  State  governments,  will  frequently  arise ;  and  they  are  al- 
Ogden  ^ajs  questions  of  great  delicacy,  and  can  never  be  met 
Saunders,  without  feeling  deeply  and  sensibly  impressed  with  the  sen- 
timent, that  this  is  the  point  upon  which  the  harmony  of 
our  system  is  most  exposed  to  interruption.  Whenever 
such  a  question  is  presented  for  decision,  I  cannot  better  ex- 
press my  views  of  the  leading  principles  which  ought  to  go- 
vern this  Court,  than  in  the  language  of  the  Court  itself  in 
the  case  of  Fletcher  v.  Peck,  (6  Crunch^  128.)  ''  The  ques- 
tion (says  the  Court)  whether  a  law  be  void  for  its  repug- 
nancy to  the  constitution,  is,  at  all  times,  a  question  of  much 
delicacy,  which  ought  seldom  or  ever  be  decided  in  the  affir- 
mative in  a  doubtful  case.  The  Court,  when  impelled  by 
duty  to  render  such  a  judgment,  would  be  unworthy  of  its 
station,  could  it  be  unmindful  of  the  solemn  obligation  which 
that  station  imposes.  But,  it  is  not  on  slight  implication, 
and  vague  conjecture,  that  the  legislature  is  to  be  pronounced 
to  have  transcended  its  powers,  and  its  acts  to  be  consider- 
ed void.  The  opposition  between  the  constitution  and  the 
law  should  be  such,  that  the  judge  feels  a  clear  and  strong 
conviction  of  their  incompatibility  with  each  other."  If 
such  be  the  rule  by  which  the  examination  of  this  case  is  to 
be  governed  and  tried,  (and  that  it  is  no  one  can  doubt,)  I 
am  certainly  not  prepared  to  say,  that  it  is  not,  at  least,  a 
doubtful  case,  or  that  1  feel  a  clear  conviction  that  the  law 
in  question  is  incompatible  with  the  constitution  of  the 
United  States. 

In  the  discussion  at  the  bar,  this  has  rightly  been  consi- 
dered a  question  relating  to  the  division  of  power  between 
the  general  and  State  governments.  And  in  the  considera- 
tion of  all  such  questions,  it  cannot  be  too  often  repeated, 
(although  universally  admitted,)  or  too  deeply  impressed  on 
the  mind,  that  all  the  powers  of  the  general  government 
are  derived  solely  from  the  constitution  ;  and  that  whatever 
power  is  not  conferred  by  that  charter,  is  reserved  to  the 
States  respectively,  or  to  the  people.  The  State  of  New- 
York,  when  the  law  in  question  was  passed,  (for  I  consider 
this  a  mere  continuation  of  the  Insolvent  Act  of  I788,>  was 
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ID  the  due  and  rightful  exercise  of  its  powers  as  an  independ-  ]  327. 
ent  government ;  and  unless  this  power  has  been  snrren-  >^^ 
dered  by  the  constitution  of  the  United  States,  it  still  re-  ^^^en 
mains  in  the  State.  And  in  this  view,  whether  the  law  in  Saunders, 
question  be  called  a  bankrupt  or  an  insolvent  law,  is  wholly 
immaterial ;  it  was  such  a  law  as  a  sovereign  State  had  a 
right  to  pass ;  and  the  simple  inquiry  is,  whether  that  right 
has  been  surrendered.  No  difficulty  arises  here  out  of  any 
inquiry  about  express  or  implied  powers  granted  by  the  con- 
stitution. If  the  States  have  no  authority  to  pass  laws  like 
this,  it  must  be  in  coi^sequence  of  the  express  provision^ 
'^  that  no  State  shall  pass  any  law  impairing  the  obligation 
of  contracts/' 

It  is  admitted,  and  has  so  been  decided  by  this  Court,  that 
a  State  law,  discharging  insolvent  debtors  from  their  con- 
tracts, entered  into  antecedent  to  the  passing  of  the  law,  falk 
within  this  clause  in  the  constitution,  and  is  void.  In  the 
case  now  before  the  Court,  the  contract  was  made  tubstquent 
to  the  passage  of  the  law  ;  and  this,  it  is  believed,  forms  a 
solid  ground  of  distinction,  whether  tested  by  the  letter,  or 
the  spirit  and  policy  of  the  prohibition.  It  was  not  denied 
on  the  ai^ument,  and,  I  presume,  cannot  be,  but  that  a  law 
may  be  void  in  part  and  good  in  part ;  or,  in  other  words, 
that  it  may  be  void,  so  far  as  it  has  a  retrospective  applica- 
tion to  past  contracts,  and  valid,  as  applied  prospectively  to 
future  contracts.  The  distinction  was  taken  by  the  Court 
in  the  third  Circuit,  in  the  case  of  Golden  v.  Prince^  (5  HalPs 
L.  J.  502.)  and  which,  I  believe,  was  the  first  case  that 
brought  into  discussion  the  validity  of  a  State  law  analogous 
to  the  one  now  under  consideration.  It  was  there  held,  that 
the  law  was  unconstitutional  in  relation  to  that  particular 
case,  because  it  impaired  the  obligation  of  the  contract, 
by  discharging  the  debtor  from  the  payment  of  his  debts, 
due  or  contracted  for  before  the  passage  of  the  law.  But 
it  was  admitted,  that  a  law,  prospective  in  its  operation,  un- 
der which  a  contract  afterwards  made  might  be  avoid- 
ed in  a  way  different  from  thai  provided  bif  the  parties,  would 
be  clearly  constitutional.  And  how  is  this  distinction  to  be 
sustained,  except  on  the  ground  that  contracts  are  deemed 
to  be  made  in  reference  to  the  existing  law,  and  to  be  go 
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1827.      verned,  r^ulated,  and  controlled  by  its  provisions  ?    As  the 
K^f>r^  question  before  the  Court  was  the  validity  of  an  insolvent 

Ugdeo  |g^^  which  discharged  the  debtor  from  all  contracts,  the  dis- 
Saunders,  tinction  must  have  been  made  in  reference  to  the  operation 
of  the  discharge  upon  contracts  made  before,  and  such  as 
were  made  after  the  passage  of  the  law,  and  is,  therefore,  a 
case  bearing  directly  upon  the  question  now  before  the 
Court.  That  the  power  given  by  the  constitution  to  Con- 
gress, to  establish  uniform  laws  on  the  subject  of  bankrupt- 
cies throughout  the  United  States,  does  not  withdraw  the 
subject  entirely  from  the  States,  is  settled  by  the  case  of 
Sturges  y.  Cruwninshieldj  (4  Wheat*  Rep.  191.)  It  is  there 
expressly  held,  that  '^  until  the  power  to  pass  uniform  laws 
on  the  subject  of  bankruptcies  is  exercised  by  Congress,  the 
States  are  not  forbidden  to  pass  a  bankrupt  law,  provided  it 
contain  no  principle  which  violates  the  10th  section  of  the 
first  article  of  the  constitution  of  the  United  States.^'  And 
this  case  also  decides,  that  the  right  of  the  States  to  pass 
bankrupt  laws  is  not  extinguished^  but  is  only  suspended  by 
the  enactment  of  a  general  bankrupt  law  by  Congress,  aAd 
that  a  repeal  of  that  law  removes  disability  to  the  exercise 
of  the  power  by  the  States;  so  that  the  question  now  before 
the  Court,  is  narrowed  down  to  the  single  inquiry,  whether 
a  State  bankrupt  law,  operating  prospectively  upon  contracts 
made  after  its  enactment,  impairs  the  obligation  of  such 
contract,  within  the  sense  and  meaning  of  the  constitution 
of  the  United  States. 

This  clause  in  the  constitution  has  given  rise  to  much 
discussion,  and  great  diversity  of  opinion  has  been  enter- 
tained as  to  its  true  interpretation.  Its  application  to  some 
cases  may  be  plain  and  palpable,  to  others  more  doubtful. 
But,  so  far  as  relates  to  the  particular  question  now  under 
consideration,  the  weight  of  judicial  opinions  in  the  State 
Courts  is  altogether  in  favour  of  the  constitutionality  of  the 
law,  so  far  as  my  examination  has  extended.  And,  indeed, 
I  am  not  aware  of  a  single  contrary  opinion.  (13  Mats. 
Rep.  1.  16  Johns.  Rep.  233.  7  Johns.  Ch.  Rep.  299. 
5  fiinn.  Rep.  264.  5  HalPs  L.  J.  520.  6th  ed.  475.  J^iles' 
Reg,  15th  of  September,  1821.  TownsendY.  Tozonsend,) 
In  proceeding  to  a  more  particular  examination  of  the 
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true  import  of  the  clause  "  no  State  shall  pass  any  law  im-      ]  937, 
pairing  the  obligation  of  contracts,^^  the  inquiries  which  v^^^r^h/ 
seem  naturally  to  arise  are,  what  is  a  contract,  what  its  obli-      Ogden 
gation,  and  what  may  be  said  to  impair  it.     As  to  what  con-    Saunders 
stitutes  a  contract,  no  diversity  of  opinion  exists ;  all  the 
elementaiy  writers  on  the  subject,  sanctioned  by  judicial 
decisions,  consider  it  briefly  and  simply  an  agreement  iu 
which  a  competent  party  undertakes  to  do,  or  not  to  do,  a 
particular  thing ;  but  all  know,  that  the  agreement  does  not 
always,  nay,  seldom,  if  ever,  upon  its  face,  specify  the  full 
extent  of  the  terms  and  conditions  of  the  contract ;  many 
things  are  necessarily  implied,  and  to  be  governed  by  some 
rale  not  contained  in  the  agreement ;  and  this  rule  can  be 
no  other  than  the  existing  law  when  the  contract  is  made,  or 
to  be  executed.     Take,  for  example,  the  familiar  case  of 
an  agreement  to  pay  a  certain  sum  of  money,  with  interest. 
The  amount,  or  rate  of  such  interest,  is  to  be  ascertained 
by  some  standard  out  of  the  agreement,  and  the  law  pre- 
sumes the  parties  meant  the  common  rate  of  interest  esta- 
blished in  the  country  where  the  contract  was  to  be  per- 
formed.    This  standard  is  not  looked  to  for  the  purpose  of 
removing  any  doubt  or  ambiguity  arising  on  the  contract  it* 
self,  but  to  ascertain  the  extent  of  its  obligation;  or,  to  put 
a  case  more  analogous,  suppose  a  statute  shoukl  declare  ge- 
nerally, that  all  contracts  for  the  payment  of  money  should 
bear  interest  after  the  day  of  payment  fixed  in  the  contract, 
and  a  note,  where  such  law  was  in  force,  should  be  made 
payable  in  a  given  number  of  days  after  date.     Such  note 
would  surely  draw  interest  from  the  day  it  became  payable, 
although  the  note  upon  its  face  made  no  provision  for  inte- 
rest; and  the  obligation  of  the  contract  to  pay  the  interest 
would  be  as  complete  and  binding  as  to  pay  the  principal ; 
but  such  would  not  be  its  operation  without  looking  out  of 
the  instrument  itself,  to  the  law  which  created  the  obliga- 
tioQ  to  pay  interest.     The  same  rule  applies  to  contracts  of 
every  description ;  and  parties  must  be  understood  as  making 
their  contracts  with  reference  to  existing  lav^s,  and  impliedly 
assenting  that  such  contracts  are  to  be  construed,  governed, 
and  controlled,  by  such  laws.    Contracts  absolute,  and  un- 
VoL.  XII.  3R 
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1897.  conditiooaly  upon  thieir  face,  are  often  considered  subject  to 
i^^V^^  an  implied  condition  which  the  law  estabhshes  as  applica- 
Ogden  \^Iq  ^q  g^cii  cases.  Suppose  a  State  law  should  declare, 
Samiders.  ^^^  i°  ^"  conveyances  thereafter  to  be  made,  of  real  es- 
tate, the  land  should  be  held  as  security  for  the  payment  of 
the  consideration  money,  and  liable  to  be  sold,  in  case  de- 
fault should  be  made  in  payment :  would  such  a  law  be 
unconstitutional  ?  And  yet  it  would  vary  the  contract  from 
that  which  was  made  by  the  parties,  if  judged  of  by  the  face 
of  the  deed  alone,  and  would  be  makiiiga  contract  condi* 
tional,  which  the  parties  had  made  absolute,  and  would  cer- 
tainly be  impairing  such  contract,  unless  it  was  deemed  to 
have  been  made  subject  to  the  provisions  of  such  law,  and 
with  reference  thereto,  and  that  the  law  was  impliedly 
adopted  as  forming  the  obligation  and  terms  of  the  contract. 
The  whole  doctrine  of  the  lex  loci  is  founded  on  this  prin- 
ciple. 

The  language  of  the  Court,  in  the  third  Circuit,  in  the  case 
of  CampajiqueY.  Bumellj  (1  IVashingtChi  C.  C.  Rep,  341.)  is 
very  strong  on  this  point.  Those  laws,  say  the  Court,  which 
in  any  manner  afiect  the  contract,  whether  in  its  construc- 
tion, the  mode  of  discharging  t<,  or  which  control  the  obliga- 
tion  which  the  contract  imposes,  are  essentially  incorporated 
with  the  contract  itself.  The  contract  is  a  law  which  the 
parties  impose  upon  themselves,  subject,  however,  to  the 
paramount  law — the  law  of  the  country  where  the  contract 
is  made.  And  when  to  be  enforced  by  foreign  tribunals 
such  tribunals  aim  only  to  give  effect  to  the  contracts,  ac- 
cording to  the  laws  which  gave  them  validity.  So,  also,  in 
this  Court,  in  the  case  of  Renner  v.  the  Bank  of  Columbia,  (9 
Wheat*  Rep.  586.)  the  language  of  the  Court  is  to  the  same 
efiect,  and  shows  that  we  may  look  out  of  the  contract,  to  any 
known  law  or  custom,  with  reference  to  which  the  parties 
may  be  presumed  to  have  contracted,  in  order  to  ascertain 
their  intention,  and  the  legal,  and  binding  force,  and  obla- 
tion of  their  contract.  The  Bank  of  Columbia  v.  Oakleg^  (4 
Wheat,  Rep.  235^  is  another  case  recognising  the  same  prin- 
ciple. And  in  the  case  of  Dartmouth  College  v.  Woodward^ 
(4  Wheat.  Rep,  695.)  it  is  well  observed  by  one  of  the  judges 
of  this  Court,  ^'  that  all  contracts  recognised  as  valid  in  any 
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country,  ohtBAn  their  obligation  and  construction  jure  loci      1827. 
con/roc/ttf/'     And  this  doctrine  is  universally  recognised,  v^^v^^ 
both  in  the  English  and  American  Courts.  Ogden 

If  contracts  are  not  made  with  reference  to  existing  laws,  Saundorft. 
and  to  be  governed  and  regulated  by  such  laws,  the  agree- 
ment of  parties,  under  the  extended  construction  now 
claimed  for  this  clause  in  the  constitution,  may  control  State 
laws  on  the  subject  of  contracts  altogether.  A  parol  agree- 
ment for  the  sale  of  land  is  a  contract,  and  if  the  agreement 
alone  makes  the  contract,  and  it  derives  its  obligation  solely 
from  such  agreement,  without  reference  to  the  existing  law, 
it  would  seem  to  follow,  that  any  law  which  bad  declared 
such  contract  void,  or  had  denied  a  remedy  for  breach 
thereof,  would  impair  its  obligation.  A  construction  invol- 
ving such  consequences  is  certainly  inadmissible.  Any  con- 
tract not  sanctioned  by  existing  laws  creates  no  civil  obli- 
gation ;  and  any  contract  discharged  in  the  mode  and  man- 
ner provided  by  the  existing  law  where  it  was  made,  cannot, 
upon  any  just  principles  of  reasoning,  be  said  to  impair  such 
contract. 

It  will,  I  believe,  be  found  on  examination,  that  the  course 
of  l^slation  in  some  of  the  States  between  debtor  and  credi- 
tor, which  formed  the  grounds  of  so  much  complaint,  and 
which  probably  gave  rise  to  this  prohibition  in  the  constitu- 
tion, consisted  principally,  if  not  entirely,  of  laws  having  a 
retrospective  operation  upon  antecedent  debts. 

If  a  contract  does  not  derive  its  obligation  from  the  posi- 
tive law  of  the  country  where  it  is  made,  where  is  to  be 
found  the  rule,  that  such  obligation  does  not  attach  until  the 
contracting  party  has  attained  a  certain  age  ?.  In  what  code 
of  natural  law,  or  in  what  system  of  universal  law,  out  of 
which  it  is  said,  at  the  bar,  spring  the  eternal  and  unaltera- 
ble principles  of  right  and  of  justice,  will  be  found  a  rule, 
that  such  obligation  does  not  attach  so  as  to  bind  a  party 
under  the  age  of  twenty-one  years  ?  No  one  will  pretend, 
that  a  law  exonerating  a  party  from  contracts  entered  into 
before  arriving  at  such  age,  would  be  invalid.  And  yet,  it 
would  impair  the  obligation  of  the  contract,  if  soch  obliga- 
tion is  derived  from  any  other  source  than  the  existing  law 
of  the  place  where  made.     Would  it  not  be  within  the  legr- 
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1837.  tiiDate  powers  of  a  State  legislature  to  declare  prospectively 
\^p»-v^^  that  DO  one  should  be  made  responsible,  upon  contracts  en- 
Ogden  tered  into  before  arriving  at  the  age  of  twent^-Jive  yehn. 
Baunden.  This,  1  presume,  cannot  be  doubted*  But,  to  apply  such  a 
law  to  past  contracts,  entered  inta  when  twenty^ont  years 
was  the  limit,  would  clearly  be  a  violation  of  the  obligation 
of  the  contract.  No  such  distinction,  however,  could  exist, 
unless  the  obligation  of  the  contract  grows  out  of  the  exist- 
ing law,  and  with  reference  to  which  the  contract  must  be 
deemed  to  have  been  made. 

The  trueimport  of  the  term  obligatioru,  as  used  in  the  con- 
stitution, may  admit  of  some  doubt.  That  it  refers  to  the 
civil,  or  legal,  and  not  moral  obligation,  is  admitted  by  all. 
But  whether  the  remedy  upon  the  contract  is  entirely  exclu- 
ded from  the  operation  of  this  provision,  is  a  point  on  which 
some  diversity  of  opinion  has  been  entertained. 

That  it  is  not  intended  to  intertere  with  or  limit  State 
legislation,  in  relation  to  the  remedy,  in  the  ordinary 
prosecution  of  suits,  no  one  can  doubt.  And,  indeed, 
such  a  principle  is  indispensable  to  facilitate  commer- 
cial intercourse  between  the  citizens  or 'subjects  of  dif- 
ferent governments,  and  is  sanctioned  by  all  civilized  na- 
tions ;  and  if,  according  to  the  language  of  these  ca8€»,  this 
principle  extends  to  the  obligation^  as  well  as  the  construc- 
tion of  contracts,  it  would  seem  to  follow,  as  a  necessary 
conclusion,  that  it  must  embrace  all  the  consequences  grow- 
ing out  of  the  laws  of  the  country  where  the  contract  is 
made ;  for  it  is  the  law  which  creates  the  obligation,  and 
whenever,  therefore,  the  Ux  loci  provides  for  the  dissolu- 
tion of  the  contract  in  any  prescribed  mode,  the  parties  are 
presumed  to  have  acted  subject  to  such  contingency.  And 
hence,  in  the  EngUsh  Courts,  wherever  the  operation  of  a 
foreign  discharge  under  a  bankrupt  law  has  been  brought 
under  consideration,  they  have  given  to.  it  the  same  effect 
that  it  would  have  had  in  the  country  where  the  contract 
was  made.  And  the  same  rule  has  been  recognised  and  adopt- 
ed in  the  Courts  of  this  country  almost  universally,  where 
the  question  has  arisen.  But  whetlier  a  law  might  not  so 
change  the  nature  and  extent  of  existing  remedies,  and  there- 
by so  materially  impair  the  right,  as  to  fall  within  the  scope 
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of  this  prohibition,  if  it  extended  to  remedies  upon  antece-      1897. 
dent  contracts,  is  by  no  means  clear.     If  the  law,  whatever  >^^^'^^^ 
it  may  be,  relating  to  the  remedy,  has  a  prospectir*  opera-      ^fl^^n 
tion  only,  no  objection  can  arise  to  it  under  this  clause  in    SaandOTSi 
the  constitution.     It  is  a  question  that  must  rest  in  the 
sound  discretion  of  the  State  legislature.    But  men,  when 
entering  into  contracts,  can  hardly  be  presumed  entirely  re* 
gardless  of  the  remedy  which  the  law  provides  in  case  of  a 
breach  of  the  contract ;  and  the  means  of  obtaining  satis* 
faction  for  such  breach  enters  essentially  into  consideration 
in  making  the  contract.     If,  at  the  time  of  making  the  con- 
tract, it  be  known,  that  the  person  only  of  the  debtor,  and 
not  his  property,  or  his  personal  property  only,  and  not  his 
lands,  or  a  certain  part  of  either,  is  to  be  resorted  to  for  sa- 
tisfaction, no  ground  of  complaint  can  exist,  the  contract 
having  been  made  with  full  knowledge  of  all  these  things  ; 
but  if,  at  the  time  the  contract  is  made,  not  only  the  person, 
but  all  the  property,  both  real  and  personal,  of  the  debtor, 
might  be  resorted  to  for  satisfaction,  and  a  law  should  be    - 
passed,  placing  beyond  the  reach  of  the  creditor  the  whole, 
or  the  principal  part,  of  the  debtor's  property,  it  would  be 
difficult  to  sustain  the  constitutionality  of  such  a  law.   The 
statute  of  limitations  is  conceded  to  relate  to  the  remedy. 
Suppose,  when  a  contract  was  made,  the  limitation  was  six 
years,  and  it  should  be  reduced  to  six  months,  or  any  shorter 
period,  and  applied  to  antecedent  contracts,  would  it  not  be 
repugnant  to  the  constitution  ?  But  if  the  legislature  of  a  State 
should  choose  to  adopt,  prospectively,  six  months  as  the  limi- 
tation, who  could  question  the  authority  so  to  do  ?  And  sup- 
pose, further,  that  the  unconstitutionality  of  the  law  in  ques- 
tion is  admitted,  could  the  State  of  New- York  pass  a  law  limit- 
ing the  right  of  recovery  against  any  insolvent  who  had  been 
duly  discharged  according  to  the  provisions  of  the  insolvent 
act,  to  ten  days  from  the  passage  of  such  law  ?     And  yet 
this  would  be  a  statute  of  limitation,  and  affect  the  remedy 
only.     The  law  now  in  question  is  nothing  more  than  taking 
away  all  remefly ;  and  whether  it  be  the  whole,  or  some 
material  part  thereof,  would  seem  to  differ  in  degree  only, 
and  not  in  principle  ;  and  if  to  have  a  retrospective  opera- 
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the  intention  of  the  framers  of  the  constitation  could  be  in-      1 837. 
quired  into :  this  Court  would  be  bound  to  give  to  it  its  \^^*v^^ 
full  operation,  whatever  might  be  the  views  entertained  of     ^S^®^ 
its  expediency.     But  the  diversity  of  opinion  entertained  of  Saunders, 
its  construction,  will  fairly  justify  an  inquiry  into  the  inten- 
tion, as  well  as  the  reason  and  policy  of  the  provision ;  all 
which,  in  my  judgment,  will  warrant  its  being  confined  to 
laws  affecting  contracts  made  antecedent  to  the  passage  of 
such  laws.    Such  would  appear  to  be  the  plain  and  natural 
interpretation  of  the  words,  '^  no  State  shall  pass  any  law 
impairing  the  obligation  of  contracts." 

The  law  must  have  a  present  effect  upon  some  contract 
in  existence,  to  bring  it  within  the  plain  meaning  of  the  lan- 
guage employed.     There  would  be  no  propriety  in  saying, 
that  a  law  impaired,  or  in  any  manner  whatever  modified 
or  altered,  what  did  not  exist.   The  most  obvious  and  natu- 
ral application  of  the  words  themselves,  is  to  laws  having  a 
retrospective  operation  upon  existing  contracts ;  and  this 
construction  is  fortified  by  the  associate  prohibitions,  ^^no 
State  shall  pass  any  bill  of  attainder,  ex  post  facto  law,  or  law 
impairing  the  obligation  of  contracts."    The  two  first  are 
confessedly  restricted  to  retrospective  laws,  concemii^ 
crimes  and  penalties  affecting  the  personal  security  of  indi- 
viduals.    And  no  good  reason  is  perceived  why  the  last 
should  not  be  restricted  to  retrospective  laws,  relating  to 
private  rights  growing  out  of  the  contracts  of  parties.     The 
one  provision  is  intended  to  protect  the  person  of  the  citizen 
firom  punishment  criminally  for  any  act  not  unlawful  when 
committed  -,  and  the  other  to  protect  the  rights  of  property, 
as  secured  by  contracts  sanctioned  by  existing  laws.  No  one 
supposes  that  a  State  legislature  is  under  any  restriction  in 
declaring,  prospectively,  any  acts  criminal  which  its  own 
wisdom  and  policy  may  deem  expedient.     And  why  not  ap- 
ply the  same  rule  of  construction  and  operation  to  the  other 
provision  relating  to  the  rights  of  property  ?    Neither  provi- 
sion can  strictly  be  considered  as  introducing  any  new  prin- 
ciple, but  only  for  greater  security  and  safety  to  incorporate 
into  this  charter  provisions  admitted  by  all  to  be  among  the 
first  principles  of  our  government.    No  State  Court  would, 
I  presume,  sanction  and  enforce  an  ex  post  facto  law ;  if  no 
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1337.      Biieh  prohibitioD  was  contained  in  the  constitution  e(  the 
v^^^"*^^  United  States;  so,  neither  would  retrospective  laws,  taking 

Ogden  gfray  vested  rights,  be  enforced.  Such  laws  are  repugnant 
Baondflii.  to  those  fundamental  principles,  upon  which  every  just  sys- 
tem of  laws  is  founded.  It  is  an  elementary  principle  adopt- 
ed and  sanctioned  by  the  Courts  of  Justice  in  this  country, 
and  in  Great  Britain,  whenever  such  laws  have  come  under 
consideration,  and  yet  retrospective  laws  are  clfsarly  within 
this  prohibition.  It  is,  therefore,  no  objection  to  the  view  I 
have  taken  of  this  clause  in  the  constitution,  that  the  provi- 
sion was  unnecessary.  The  great  principle  asserted,  no  doubt, 
is,  as  laid  down  by  the  Court  in  Sturges  v.  Crowninshieldj 
the  inviolalnliiy  of  contracts ;  and  this  principle  is  fully  main- 
tained by  confining  the  prohibition  to  laws  aflecting  antece- 
dent contracts.  It  is  the  same  principle,  we  find,  cotempo- 
raneoasly,  (13tb  July,  1787,  1  L.  (7.  S.  475.)  asserted  by 
the  old  Congress,  in  an  ordinance  for  the  government  of  the 
territory  of  the  United  States  north-west  of  the  river  Ohio* 
By  one  of  the  fundamental  articles  it  is  provided,  that  '^  in  the 
joit  preservation  of  righti  and  property j  it  is  understood  and 
declared  that  no  law  ought  ever  to  be  made,  or  have  force  in 
tiie  territory,  that  shall  in  any  manner  whatever  interfere 
with  or  affect  private  contracts  or  engagements,  bonajide^  and 
without  fraud,  previously  made,^'  thereby  pointedly  making 
a  distinction  between  laws  affecting  contracts  antecedently, 
and  subsequently  made ;  and  such  a  distinction  seems  to  me 
to  be  founded  upon  the  soundest  principles  of  justice,  if  there 
is  any  thing  in  the  ai^ament,  that  contracts  are  made  with 
reference  to,  and  derive  tiieir  obligation  from  the  existing 
law* 

That  the  prohibition  upon  the  States  to  pass  laws  impair- 
ing the  obligation  of  contracts  is  applicable  to  private  rights 
merely,  without  reference  to  bankrupt  laws,  was  evidently 
the  understanding  of  those  .distinguished  commentators  on 
the  constitution,  who  wrote  the  Federalist.  In  the  44th 
number  of  that  work  (p.  281.)  it  is  said,  that  ^'  bills  of  attain- 
der, ex  post  facto  laws,  and  laws  impairing  th^  obligation  of 
contracts,  are  contrary  to  the  first  principles  of  the  social 
compact,  and  to  every  principle  of  sound  l^slation.  The 
two  former  are  expressly  prohibited  by  the  declarations  pre- 
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fixed  to  some  of  the  State  constitutions,  and  all  of  them  are  1 827. 
prohibited  by  the  spirit  and  scope  of  these  fundamental  v^^^v^^^ 
charters.  Our  own  experience  has  taught  us,  nevertheless,  ^  ^^ 
that  additional  defences  against  these  dangers  ought  not  to  be  Saundera^ 
omitted.  Very  properly,  therefore,  have  the  Convention 
added  this  constitutional  bulwark  in  favour  of  personal  se* 
curUy  Bnd  private  rights,^^  Had  it  been  supposed  that  this 
restriction  had  for  its  object  the  taking  from  the  States  the 
right  of  passing  insolvent  laws,  even  when  they  went  to 
discharge  the  contract,  it  is  a  little  surprising  that  no  inti- 
mation of  its  application  to  that  subject  should  be  found  in 
these  commentaries  upon  the  constitution.  And  it  is  still 
more  surprising,  that  if  it  had  been  thought  susceptible  of 
any  such  interpretation,  that  no  objection  should  have  been 
made  in  any  of  the  States  to  the  constitution  on  this  ground, 
when  the  ingenuity  of  man  was  on  the  stretch  ui  many  States 
to  defeat  its  adoption  ;  and  particularly  in  the  State  of  New-* 
York,  where  the  law  now  in  question  was  in  full  force  at  the 
very  time  the  State  Convention  was  deliberating  upon  the 
adoption  of  the  constitution.  But  if  the  prohibition  is  cod« 
fined  to  retrospective  laws,  as  it  naturally  imports,  it  is  not 
surprising  that  it  should  have  passed  without  olgection,  as  it 
is  the  assertion  of  a  principle  universally  approved.. 

It  was  pressed  upon  the  Court  with  great  confidence,  and, 
as  it  struck  me  at  the  time,  with  much  force,  that  if  this  re- 
striction could  not  reach  laws  existing  at  the  time  the  con*- 
tract  was  made.  State  legislatures  might  evade  the  prohibit 
tion  (immediately  preceding)  to  make  any  thing  but  gold 
and  silver  a  tender  in  payment  of  debts,  by  making  the  law 
prospective  in  its  operation,  and  applicable  to  contracts 
thereafter  to  be.  made.  But  on  reflection,  1  think,  no  such 
consequences  are  involved.  When  we  look  at  the  whole 
clause  in  which  these  restrictions  are  contained,  it  will  be 
seen,  that  the  subjects  embraced  therein  are  evidently  to  be 
divided  into  two  classes  ;  the  one  of  a  public  and  national 
character,  the  power  over  which  is  entirely  taken  away 
from  the  States;  and  the  other  relating  to.  private  and 
personal  rights,  upon  which  the  S^tes  may  legislate  un- 
der the  restrictions  specified.  THfc  former  are,  '^  no  State 
shall  enter  any  into  treaty,  alliance,  or  confederation,  grant 
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1837.      letters  of  marque  and  reprisal,  coin  money,  emit  trills  of 
i^^v^^  credit/^    Thus  bs  there  can  b^  no  question,  that  they  relate 

Ogata  ^  powers  of  a  general  and  national  character*  The  next 
Saimdws.  in  order  is,  or  ^'make  any  thing  but  gold  and  silver  a 
tender  in  payment  of  debts ;''  this  is  founded  upon  the  same 
principles  of  public  and  national  policy,  as  the  prohibition 
to  coin  money  and  emit  bills  of  credit,  and  is  so  considered 
in  tl^  commentary  on  this  clause  in  the  number  of  the  Fede* 
ralist  I  have  referred  to.  It  is  there  said,  the  power  to 
make  any  thing  but  gold  and  silver  a  tender  in  payment  of 
debts,  is  withdrawn  from  the  States,  on  the  same  principles 
with  that  of  issuing  a  paper  currency.  All  these  prohibi- 
tions, therefore,  relate  to  powers  of  a  public  nature,  and 
are  general  and  universal  in  their  application,  and  insepara- 
bly connected  with  national  policy.  The  sulyect  matter  is 
entirely  withdrawn  from  State  authority  and  State  legisla- 
'  tion.     But  the  succeeding  prohibitions  are  of  a  different 

character;  tliey  relate  to  personal  security  and  private 
r^hts,  viz.  or  "  pass  any  bill  of  attainder,  ex  post  facto  law, 
or  law  impairing  the  obligation  of  contracts.''  The  subject 
matter  of  such  laws  is  not  withdrawn  from  the  States ;  but 
the  legislation  thereon  must  be  under  the  restriction  ther^n 
imposed.  States  may  legislate  on  the  subject  of  contracts, 
but  the  laws  must  not  impair  the  obligation  of  such  contracts: 
A  tender  of  payment  necessarily  refers  to  the  time  when 
the  tender  is  made,  and  has  no  relation  to  the  time  when  the 
law  authorizing  it  shall  be  passed,  or  when  the  debt  was 
contracted.  The  prohibition  is,  therefore,  general  and  un- 
limited in  its  application.  It^as  been  urged  in  aigument, 
that  this  prohibition  to  the  States  to  pass  laws  impairing  the 
obligation  of  contracts,  had  in  view  an  object  of  great  na* 
tional  policy,  connected  with  the  power  to  r^ulate  com- 
merce ;  that  the  leading  purpose  was  to  take  from  the 
States  the  right  of  passing  bankrupt  laws.  And  to  illustrate 
and  enforce  this  position,  this  clause  has  been  collated  with 
that  which  gives  to  Congress  the  power  of  passing  uniform 
laws  on  the  subject  of  bankruptcies;  and  by  transposition  of 
the  clause,  the  constitution  is  made  to  read,  Congress'shall 
have  power  to  establiA  uniform  laws  on  the  subject  of 
bankruptcies  throughout  the  United  States ;  but  no  State 
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shall  pass  any  law  impairing^tbe  obligation  of  contracts;      1827, 
and  this  prohibition  is  made  to  mean,  no  State  shall  pass  any  s^^^sr^^ 
bankrupt  law.  ^Sj*" 

No  jost  objection  can  be  made  to  this  collocation,  if  the  Saunders, 
grant  of  the  power  to  Congress,  and' the  prohibition  in  ques- 
tion to  tbe  States,  relate  to  the  same  subject  matter,  viz. 
bankrupt  laws.  But  it  appears  to  me  very  difficult  to  maintain 
this  proposition.  It  is,  in  the  first  place,  at  variance  with  the 
decision  in  ^turges  v.  Crawninshield,  where  it  is  held,  that 
this  power  is  not  taken  from  the  States  absolutely,  but  only 
in  a  limited  and-modified  sense.  And  in  the  next  place,  it  is 
not  reasonable  to  suppose,  that  a  deniaPof  this  po^er  to 
the  States,  would  have  been  couched  in  such  ambiguous 
terms,  if,  as  has  been  contended,  the  giving  to  Congress  the 
exclusive  power  to  pass  bankrupt  laws,  was  the  great  and 
leading  object  of  this  prohibition,  and  the  preservation  of 
private  rights  followed  only  as  an  incident  of  minor  im- 
portance, it  is  difficult  to  assign  any  satisfactory  reason, 
why  the  denial  of  the  power  to  the  States  was  not  ex- 
pressed in  plain  and  unambiguous  terms,  viz.  no  State 
shall  pass  any  bankrupt  law.  This  would  have  been 
a  more  natural,  and,  certainly,  a  less  doubtful  form  of 
expression ;  and,  besides,  if  the  object  was  to  take  frmn 
the  States  altogether  the  right  of  passing  bankrupt  laws, 
or  insolvent  laws  having  the  like  operation,  why  did  not 
the  denial  of  the  power  extend  also  to  naturalization  laws  ? 
The  grant  of  the  power  to  Congress  on  this  subject,  is  con- 
tained in  the  same  clause,  and  substantially  in  the  same 
words,  ^^  To  establish  an  uniform  rule  of  naturalization, 
and  uniform  laws  on  the  subject  of  bankruptcies  throughout 
the  United  States."  If  the  authority  6f  Congress  on  the 
subject  of  naturalization  is  exclusive,  from  the  nature  of 
the  power,  why  is  it  not,  also,  with  respect  to  bankruptcies  ? 
And  if,  in  the  one  case,  the  denial  of  the  power  to  the  States 
was  necessary,  it  was  equally  so  in  the  other.  I  cannot 
think,  therefore,  that  the  prohibition  to  pass  laws  impairing 
the  obligation  of  contracts,  had  any  reference  to  a  general 
system  of  bankrupt  or  insolvent  laws.  Such  a  system,  .Es- 
tablished by  tha  sovereign  legislative  power  of  the  general, 
orStategovernments,  cannot,  in  any  just  sense,  be  said  to 
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1827.  impair  the  obligation  of  contracts.  In  every  government 
v^^^v^^k^  of  laws  there  must  be  a  power  somewhere  to  regulate  civil 
Ogden  contracts ;  and  where,  under  our  system,  is  that  power  vest- 
Saun'deri.  ^^  ?  It  must  be  either  in  the  general  or  State  governments* 
There  is  certainly  no  such  power  granted  to  the  general  go- 
vernment, and  all  power  not  granted  is  reserved  to  the 
States.  The  whole  subject,  therefore,  of  the  regulation  of 
contracts  must  remain  with  the  States,  and  be  governed  by 
Iheir  laws  respectively  ;  and  to  deny  to  them  the  right  of 
prescribing  the  terms  and  conditions  upon  which  persons 
shall  be  bound  by  their  contracts  thereafter  made,  is  impo- 
'  sing  qpon  the  States  a  limitation,  for  which  I  find  no  autho- 
rity in  the  constitution ;  and  no  contract  can  impose  a  civil 
obligation  beyond  that  prescribed  by  the  existing  law  when 
the  contract  was  made ;  nor  can  such  obligation  be  impair- 
ed by  controlling  and  discharging  the  contract  according^  to 
the  provisions  of  such  law.  Suppose  a  contract  for  the 
payment  of  money  should  contain  an  express  stipulation  by 
the  creditor  to  accept  a  proportional  .part,  in  case  the  debt- 
or should  become  insolvent,  and  to  discharge  the  con- 
tract, can  there  be  a  doubt  that  such  contract  would  be  en- 
forced ?  And  what  is  the  law  in  question  but  such  contract, 
when  applied  to  the  undertaking  of  Ogden  by  accepting 
these  bills..  It  is  no  strained  construction  of  the  transac- 
tion, to  consider  the  contract  and  the  law  inseparable,  when 
judging  of  the  obligation  imposed  upon  the  debtor ;  and,  if 
80,  the  undertaking  was  conditional,  and  the  holder  of  the 
bills  agreed  to  accept  a  part  in  case  of  the  inability  of  the 
acceptor,  by  reason  of  his  insolvency,  to  pay  the  whole. 

The  unconstitutionality  of  this  law  is  said  to  arise  from 
its  exempting  the  property  of  the  insolvent,  acquired  after 
his  discharge,  from  the  payment  of  his  antecedent  debts.  A 
discharge  of  the  person  of  the  debtor  is  admitted  to  be  no 
violation  of  the  contract.  If  this  objection  is  well  toutiiedy 
it  must  be  on  the  ground,  that  the  obligation  of  every  con- 
tract attaches  upon  the  property  of  the  debtor,  and  any  law 
exonerating  it,  violates  this  obligation.  I  do  not  mean  that 
the  position  implies  a  lien  by  way  of  mortgage,  or  pledge, 
on  any  specific  property,  but  that  all  the  property  which  a 
debtor  has,  when  called  upon  for  payment,  is  liable  to  be 
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taken  in  execution  to  satisfy  the  debt,  and  that  a  law  re*  1827. 
leasing  any  portion  of  it  impairs  the  obligation  of  the  con-  x^^^V^^ 
tract.  The  force  and  justice  of  this  position,  when  applied  ^80«» 
to  contracts  existing  at  the  time  the  law  is  passed,  is  not  Baunden. 
now  drawn  in  question.  But  its  correctness,  when  applied 
to  contracts  thereafter  made,  is  denied.  The  mode,  and 
manner,  and  the  extent  to  which  property  may  be  taken  in 
satisfaction  of  debts,  must  be  left  to  the  sound  discretion  of 
the  legislature,  and  regulated  by  its  views  of  policy  and  ex- 
pediency, in  promoting  the  general  welfare  of  the  commu- 
nity, subject  to  such  regulation.  It  was  the  policy  of  the 
common  law,  under  the  feudal  system,  to  exempt  lands  alto- 
getfier  from  being  seized,  and  applied  in  satisfaction  of 
debts ;  not  even  possession  could  be  taken  from  the  tenant* 
There  can  be  no  natural  right  growing  out  of  the  relation  of 
debtor  and  creditor,  that  will  give  the  latter  an  unlimited 
claim  upon  the  property  of  the  former.  It  is  a  matte»  en- 
tirely for  the  regulation  of  civil  society  ;  nor  is  there  any 
fundamental  principle  of  justice,  growing  out  of  such  rela- 
tion, that  calls  upon  government  to  enforce  the  payment  of 
debts  to  the  uttermost,  farthing  which  the  debtor  may 
possess ;  and  that  the  modification  and  extent  of  such  lia- 
bility, is  a  subject  within  the  authority  of  State  legislation, 
seems  to  be  admitted  by  the  uninterrupted  exercise  of  it*  I 
have  not  deemed  it  necessary  to  look  into  the  statute  books 
of  all  the  States  on  this  subject,  but  think  it  may  be  safely 
affirmed,  that  in  most,  if  not  all  the  States,  some  limitation 
of  the  right  of  the  creditor,  over  the  property  of  the  debt- 
or, has  been  established.  In  New- York,  various  articles  of 
personal  property  arc  cxemptiKl  from  execution.  In  Rhode 
Island,  real  estate  cannot  at  alll>e  taken  on  judicial  process 
for  satisfaction  of  a  debt,  so  long  as  the  body  of  the  debtor 
is  to  be  found  within  the  State ;  and  Virginia  has  adopted 
the  English  process  of  elegit,  and  a  moiety  only  of  the 
debtor's  freehold  is  delivered  to  the  creditor,  until,  out  of 
the  rents  and  profits  thereof,  the  debt  is  paid.  Do  these 
statute  regulations  impair  the  obligation  of  contracts  ?  I 
presume  this  will  not  be  contended  for  ;  and  yet  they  would 
fieem  to  me  to  fall  within  the  principle  urged  on  the  part  of 
the  defendant  in  error. 
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1837«  '^  ^^  ^^  satUfactory  answer  to  say,  that  such  laws  lelale 

x^p^NT^  to  the  remedy.  The  principle  asserted  is,  that  the  creditor 
Ogden  hag  a  right  to  his  debtor's  property  by  virtue  of  the  obiiga- 
BauBden.  ^^^  ^^  ^^  contract,  to  the  full  satisfaction  of  the  debt;  and 
if  so^  a  law,  which  in  any  shape  exempts  any  portion  of  it, 
must  impair  the  obligation  of  the  contract.  Such  a  limita- 
tion and  restriction  upon  the  poinRers  of  the  State  govern- 
ments cannot,  in  my  judgment,  be  supported,  under  the 
prohibition  to  pass  laws  impairing  the  obligation  of  con- 
tracts. 

If  the  letter  of  the  constitution  does  not  imperiously  de- 
mand a  construction  which  denies  to  the  States  the  power 
of  passing  insolvent  laws  like  the  one  in  question,  policy 
and  expediency  require  a  contrary  construction.  Although 
there  may  be  some  diversity  of  opinion  as  to  the  policy  of 
establishing  a  general  bankrupt  system  in  the  United  States, 
yejUit  is  genei^lly  admitted  that  such  laws  are  useful,  if  not 
absolutely  necessary,  in  a  commercial  community.  That  it 
was  the  opinion  of  the  framers  of  the  constitution,  that  the 
power  to  pass  bankrupt  laws  ought  somewhere  to  exist,  is 
clearly  inferrable  from  the  grant  of  such  power  to  Congress. 
A  contrary  conclusion  would  involve  tb^  greatest  absurdity. 
The  specific  power,  however,  granted  to  Congress,  never 
did,  nor  never  could,  exist  in  the  State  governments.  That 
power  is  to  establish,  uniform  laws  on  the  subject  of  bank- 
ruptcies throughout  the  United  States,  which  could  only  be 
done  by  a  government  having  co-extensive  jurisdiction. 
Congress  not  having  as  yet  deemed  it  expedient  to  exercise 
the  power  of  re-establishing  a  uniform  system  of  bankruptcy, 
affords  no  well-founded  argument  against  the  expediency  or 
necessity  of  such  a  system  in  any  particular  State.  A  bank- 
rupt law  is  most  necessary  in  a  commercial  community;  and 
as  different  States  in  this  respect  do  not  stand  on  the  same 
footing,  a  system  which  might  be  adapted  to  one,  might  not 
suit  all,  which  would  naturally  present  difficulties  in  forming 
any  uniform  system';  and  Congress  may,  as  heretofore,  deem  it 
expedient  to  leave  each  State  to  establish  such  system  as  shall 
best  suit  its  own  local  circumstances  and  views  of  policy, 
knowing,  at  the  same  time,  that  if  any  great  public  inconve- 
nience shall  grow  out  of  the  different  State  laws,  the  evils 
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may  be  corrected  by  establisbiDg  a  uniform  system,  according      ]  337, 
to  the  provision  of  the  constitution,  which  will  suspend  the  v^^^^*"^^ 
State  laws  on  the  subject.    If  such  should  be  the  views  en-      ^gdea 
tertained  by  Congress,  and  induce  them  to  abstain  from  the    Skunden. 
exercise  of  the  power,  the  importance  to  the  State  of  New- 
York,  as  well  as  other  States^  of  establishing  the  validity  of 
laws  like  the  one  in  question,  is  greatly  increased.    The 
long  continuance  of  it  there,  clearly  manifests  the  views  of 
the  State  legislature  with  respect  to  the  policy  and  eiLpe- 
diency  of  the  law.    And  I  cannot  but  feel  strongly  impress- 
ed, that  the  length  of  time  which  this  law  has  been  in  un- 
disputed operation,  and  the  repeated  sanction  it  has  received 
from  every  department  of  the  government,  ought  to  have 
great  weight  when  judging  of  its  constitutionality. 

Th^  provisions  of  the  61st  section  of  the  bankrupt  law  of 
IBOO,  appear  to  me  to  contain  a  clear  expression  of  the  opi- 
nion of  Congress  in  favour  of  the  validity  of  this,  and  similar 
laws  in  other  States.     It  cannot  be  presumed  they  were  ig- 
norant of  the  existence  of  these  laws,  or  their  extent  and 
operation.    And,  indeed,  the  section  expressly  assumes  the 
existence  of  such  laws,  by  declaring  that  this  act  shall  not 
repeal  or  annul  the  laws  of  any  State  now  in  force,  or  which 
may  be  ihertafier  enacted  for  the  relief  of  insolvent  debtors, 
except  so  far  as  the  same  may  effect  persons  within  the  pur- 
view  of  the  bankrupt  act ;  and  even  with  respect  to  such 
persons,  it  provides  that,  if  the  creditors  shall  not  prosecute 
a  commissionof  bankruptcy  within  a  limited  time,  they  shiall 
be  entitled  to  relief  under  the  State  laws  for  the  relief  of  in- 
solvent  debtors.  And  what  relief  did  such  laws  give  ?  Was  it 
merely  from  imprisonment  only  ?  Certainly  not.   The  State 
laws  here  ratified  and  sanctioned,  or,  at  least,  some  of  them, 
were  such  as  had  the  full  effect  and  operation  of  a  bankrupt 
law,  to  wit :  to  discharge  the  debtor  absolutely  from  all  future 
responsibility.  It  is  true,  if  these  laws  were  unconstitutional 
and  void,  this  section  of  the  bankrupt  law  could  give  them 
no  validity.     But  it  is  not  in  this  light  the  argument  is  used. 
The  reference  is  only  to  show  the  sense  of  Congress  with 
respect  to  the  validity  of  such  laws ;  and,  if  it  is  fair  to  presume 
Congress  was  acquainted  with  the  extent  and  operation  of 
these  laws,  this  clause  is  a  direct  affirmation  of  their  validi- 
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1837*      ^7'    ^^^  ^^  cannot  be  presumed  that  body  would  have  ex^ 
V^^v^^/  pressly  ratified  and  sanctioned  laws  which  they  considered 

Ogden  unconstitutional. 
SaonMs.  In  the  case  of  Sturges  V.  Cnmni$ishield^  ^  I  have  before 
remari^ed,  it  is  said,  that  by  this  prohibition  (Art.  1.  sec.  10.) 
in  the  constitution,  the  Convention  appears  to  have  intended 
to  establish  a  great  principle,  "  that  ctrntracts  ihould  be  invio- 
labh»^^  This  was  certainly,  though  a  great,  yet  not  a  new 
principle.  It  is  a  principle  inherent  in  every  sound  and  just 
system  of  laws,  independent  of  express  constitutional  re- 
straints. And  if  the  assertion  of  this  principle  was  the 
object  of  the  clause,  (as  I  think  it  was.)  is  it  reasonable 
to  conclude,  that  the  framers  of  the  constitution  suppo- 
sed that  a  bankrupt  or  insolvent  law,  like  the  one  in  ques- 
tion, woul^  violate  this  principle?  Can  it  be  supposed 
tbat  the  constitution  would  have  reserved  the  right,  and  im- 
pliedly enjoined  the  duty  upon  Congress  to  pass  a  bankrupt 
law,  if  it  had  been  thought  tbat  such  law  would  violate  this 
great  principle  ?  If  the  discharge  of  a  party  from  the  per- 
formance of  his  contracts,  when  he  has,  by  misfortunes,  be- 
come incapable  of  fulfilling  them,  is  a  violation  of  the  eter- 
nal and  unalterable  principles  of  justice,  growing  out  of 
what  has  been  called  at  ttie  bar  the  universal  law,  can  it 
be,  that  a  power,  drawing  after  it  such  consequences,  has 
been  recognised  and  reserved  in  our  constitution  ?  Cer- 
tainly not.  And  is  the  discharge  of  a  contract  any  greater 
violation  of  those  sacred  principles  in  a  State  legislature, 
than  in  that  of  the  United  States  ?  No  such  distinction  will 
be  pretended.  But  a  bankrupt  or  insolvent  law  involves 
no  Such  violation  of  the  great  principles  of  justice,  and  this  is 
not  the  light  in  which  it  always  has  been,  and  ought  to  be, 
considered.  Such  law,  in  its  principle  and  object,  has  in 
view  the  benefit  of  both  debtor  and  creditor,  and  is  no  more 
than  the  just  exercise  of  the  sovereign  legislative  power  of 
the  government  to  relieve  a  debtor  from  his  contracts,  when 
necessity,  and  unforeseen  misfortunes,  have  rendered  him 
incapable  of  performing  them ;  and  whether  this  power  is 
to  be  exercised  by  the  States  individually,  or  by  thp  United 
States,  can  make  no  dilFerence  in  principle.  In  a  govern- 
ment like  ours,  where  sovereignty,  to  a  modified  extent^ 
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exists  both  in  the  States,  and  in  the  United  States.     It  was.       1827. 
in  the  formation  of  the  constitution,  a  mere  question  of  po-  v^^^v^^^/ 
licy  and  expediency,  where  this  power  should  be  exercised ;      ^o^^^^ 
and  there  can  be  no  question,  but  that,  so  far  as  respects  a   Saunders 
bankrupt  law,  properly  speaking,  the  power  ought  to  be  ex- 
ercised by  the  general  goYernment.     It  is  naturally  connect- 
ed with  commerce,  and  should  be  uniform  throughout  the 
United  States.     A  bankrupt  system  deals  with  commercial 
men,  but  this  affords  no  reason  why  a  State  should  not  ex- 
ercise its  sovereign  power  in  relieving  the  necessities  of  men 
who  do  not  fall  within  the  class  of  traders,  and  who,  from 
like  misfortune,  have  become  incapable  of  performing  their 
contracts. 

Without  questioning  the  constitutional  power  of  Con- 
gress to  extend  a  bankrupt  law  to  all  classes  of  debtors,  the 
expediency  of  such  a  measure  may  well  be  doubted.  There 
is  not  the  same  necessity  of  uniformity  of  system,  as  to 
other  classes  than  traders ;  their  dealings  are  generally  local, 
and  difiTerent  considerations  of  policy  may  influence  different 
States  on  this  subject ;  and  should  Congress  pass  a  bankrupt 
law  confined  to  traders,  it  would  still  leave  the  insolvent 
law  of  New- York  in  force  as  to  other  classes  of  debtors, 
subject  to  such  alteration  as  that  State  shall  deem  expe- 
dient. 

Upon  the  whole,  therefore,  it  having  been  settled  by  this 
Court,  that  the  States  have  a  right  to  pass  bankrupt  laws, 
provided  they  do  not  violate  the  prohibition  against  impair- 
ing the  obligation  of  contracts  ;  and  believing,  as  I  do,  for 
the  reasons  I  have  given,  that  the  insolvent  law  in  question, 
by  which  a  debtor  obtains  a  discharge  from  all  future  re- 
sponsibility, upon  contracts  entered  into  after  the  passage 
of  the  law,  and  before  his  dischaige,  does  not  impair  the 
obligation  of  his  contracts  ;  I  am  of  opinion,  that  the  judg- 
ment of  the  Court  below  ought  to  be  reversed. 

Mr.  Justice  Trimble.  The  question  raised  upon  the  re- 
cord in  this  case,  and  which  has  been  discussed  at  the  bar, 
may  be  stated  thus:  Has  a  State,  since  the  adoption  of  the 
constitution  of  the  United  States,  authority  to  pass  a  bank- 
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1 897.      ^up^  ^^  insolvent  law,  discharging  the  bankrupt  or  insolvent 
v«#^^v^^  from  all  contracts  made  within  the  State  after  the  passage  of 
Ogden      ^|jg  j^^^  upon  the  bankrupt  or  insolvent  surrendering  his 
Saunders,  effects,  and  obtaining  a  certificate  of  dischai^e  from  the  con- 
stituted authorities  of  the  State  ? 

The  counsel  for  the  defendant  in  error  have  endeavoured 
to  maintain  the  n^ative  of  the  proposition,  on  two  grounds : 

First.  That  the  power  conferred  on  Congress  by  the  con- 
stitution, ^'  to  establish  uniform  laws  on  the  subject  of  bank- 
ruptcies throughout  the  United  States,"  is,  in  its  nature,  an 
exclusive  power;  that,  consequently,  no  State  has  authority 
to  pass  a  bankrupt  law ;  and  that  the  law  under  consideration 
is  a  bankrupt  law. 

Secondly.  That  it  is  a  law  impairing  the  obligation  of  con- 
tracts, within  the  meaning  of  the  constitution. 

In  the  case  of  Sturges  v.  Crowntnshieldi  (4  Wheat.  Rep. 
122.)  this  Court  expressly  decided,  ^^  that  since  the  adop- 
tion of  the  constitution  of  the  United  States,  a  State  has 
authority  to  pass  a  bankrupt  law,  provided  such  law  does 
not  impair  the  obligation  of  contracts,  within  the  meaning  of 
the  constitution,  and  provided  there  be  no  act  of  Congress 
in  force  to  establish  a  uniform  system  of  bankruptcy  con- 
flicting with  such  law." 

This  being  a  direct  judgment  of  the  Court,  overruling  the 
first  position  assumed  in  argument,  that  judgment  ought  to 
prevail,  unless  it  be  very  clearly  shown  to  be  erroneous. 

Not  having  been  a  member  of  the  Court  when  that  judg- 
ment was  given,  I  will  content  myself  with  saying,  the  ar- 
gument has  not  convinced  me  it  is  erroneous ;  and  that,  on 
the  contrary,  I  think  the  opinion  is  fully  sustained  by  a 
sound  construction  of  the  constitution. 

There  being  no  act  of  Congress  in  force  to  establish  a 
uniform  system  of  bankruptcy,  the  first  ground  of  argument 
must  fail. 

It  is  argued,  that  the  law  under  consideration  is  a  law  im- 
pairing the  obligation  of  contracts  within  the  meaning  of 
the  constitution.  The  10th  section  of  the  1st  art.  of  the 
constitution  is  in  these  words :  '^  no  State  shall  enter  into 
any  treaty,  alliance,  or  confederation,  grant  letters  of  marque 
and  reprisal :  coin  money ;  emit  bills  of  credit ;  make  any 
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thing  but  gold  and  silver  coin  a  tender  in  payment  of  debts ;       ]  327, 
pass  any  bill  of  attainder,  ex  post  facto  law,  or  law  impair-    ^^^^v^^ 
ing  the  obligation  of  contracts ;  or  grant  any  title  of  nobi-      ^^^^^ 
lity."  SaundCTs, 

In  the  case  of  Sturges  v.  Crowninshield,  the  defendant  in 
the  original  suit  had  been  discharged  in  New  York,  under 
an  insolvent  law  of  that  State,  which  purported  to  apply  to 
past  as  well  as  future  contracts ;  and  being  sued  on  a  con- 
tract made  within  the  State  prior  to  the  passage  of  the  law, 
he  pleaded  his  certificate  of  discharge  in  bar  of  the  action. 
In  answer  to  the  3d  and  4th  questions,  certified  from  the 
Circuit  Court  to  this  Court  for  its  final  decision,  drawing  in 
question  the  constitutionality  of  the  law,  and  the  sufficiency  of 
the  plea  in  bar  founded  upon  it,  this  Court  certified  its  opi- 
nion, '^  that  the  act  of  New- York,  pleaded  in  this  case,  so 
far  as  it  attempts  to  discharge  the  contract  on  which  this  suit 
was  instituted,  is  a  law  impairing  the  obligation  of  contracts, 
within  the  meaning  of  the  constitution  of  the  United  States ; 
and  that  the  plea  of  the  defendant  is  not  a  good  and  suffi- 
cient bar  of  the  plaintiff's  action.^' 

In  the  case  of  M-MUlan  v.  MNeal^  (4  Wheat.  Rep.  209.) 
the  defendant  in  the  Court  below  pleaded  a  discharge  ob- 
tained by  him  in  Louisiana,  on  the  23d  of  August,  1815, 
under  the  insolvent  Ijnw  of  that  State,  passed  •in  1 808,  in 
bar  of  a  suit  instituted  against  him  upon  a  contract  made  in 
South  Carolina,  in  the  year  1813.  This  Court  decided 
that  the  plea  was  no  bar  to  the  action ;  and  affirmed  the 
judgment  given  below  for  the  plaintiff. 

These  cases  do  not  decide  the  case  at  bar.  In  the  first, 
the  discharge  was  pleaded  in  bar  to  a  contract  made  prior 
to  the  passage  of  the  law ;  and  in  the  second,  the  discharge 
obtained  in  one  State  under  its  laws,  was  pleaded  to  a  con- 
tract made  in  another  State.  They  leave  the  question  open, 
whether  a  dischai^e  obtained  in  a  State,  under  an  insolvent 
law  of  the  State,  is  a  good  bar  to  an  action  brought  on  a 
contract  made  within  the  State  after  the  passage  of  the  law. 

In  presenting  this  inquiry,  it  is  immaterial  whether  the 
law  purports  to  apply  to  past  as  well  as  future  contracts,  or 
is  wholly  prospective  in  its  provisions. 
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1 827.  '^  ^"  ^^^  ^^^  terras  of  the  law,  but  its  efiect,  that  is  inhibit- 

\^^^v^^  ed  by  the  constitation.  A  law  may  be  in  part  coDstitotional, 
Ogden  3„j  ji^  p3|^  unconstitutioual.  It  may,  when  applied  to  a 
Saunders,  given  case,  produce  an  effect  which  is  prohibited  by  the 
constitution ;  but  it  may  not,  when  applied  to  a  case  differ- 
ently circumstanced,  produce  such  prohibited  effect.  Whe* 
ther  the  law  under  consideration,  in  its  effects  and  operation 
upon  the  contract  sued  on  in  this  case,  be  a  law  impairing 
the  obligation  of  this  contract,  is  the  only  necessary  inquiry. 

In  order  to  come  to  a  just  conclusion,  we  must  ascertain, 
if  we  can,  the  sense  in  which  the  terms,  '^  obligation  of 
contracts,'^  is  used  in  the  constitution.  In  attempting  to  do 
this,  I  will  premise,  that  in  construing  an  instrument  of  so 
much  solemnity  and  importance,  effect  should  be  given,  if 
possible,  to  every  word.  No  expression  should  be  regarded 
as  a  useless  expletive ;  nor  should  it  be  supposed,  without 
\  the  most  urgent  necessity,  that  the  illustrious  framers  of  that 

instrument  had,  from  ignorance  or  inattention,  used  different 
words,  which  are,  in  effect,  merely  tautologous. 

I  understand  it  to  be  admitted  in  ai^ument,  and  if  not  ad- 
mitted, it  could  not  be  reasonably  contested,  that,  in  the  na- 
ture of  things,  there  is  a  difference  between  a  ctmtract^  and 
the  obligation  of  the  contract.  The  terms  contract,  and  ob- 
ligation, although  sometimes  used  loosely  as  convertible 
terms  do  not  properly  impart  the  same  idea.  The  consti- 
tution plainly  presupposes  that  a  contract  and  its  obligation 
are  different  things.  Were  they  the  same  thing,  and  the 
terms,  contract  and  obligation  convertible,  the  constitution, 
instead  ofbeino;  read  as  it  now  is,  ''that  no  State  shall  pass 
any  law  impairing  the  obligation  of  contracts,''  might,  with 
the  same  meaning,  be  read,  ''  that  no  State  shall  pass  any 
law  impairing  the  obligation  of  obligations ^'^^  or,  ^'  the  con- 
tract of  contracts  ;''  and  to  give  to  the  constitution  the  same 
meaning  which  either  of  these  readings  would  import,  would 
be  ascribing  to  its  framers  a  useless  and  palpably  absurd 
tautology.  The  illustrious  framers  of  the  constitution  could 
not  be  ignorant  that  there  were,  or  might  be,  many  contracts 
without  obligation,  and  many  obligations  without  contracts. 
•*  A  contract  is  defined  to  be,  an  agreement  in  which  a  par- 
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ij  nndertakes  to  do,  or  not  to  do,  a  particular  thing  J'  Stur-      1827* 
gti  ¥.  Crowmnshieldj  (4  Wheat,  Rep.  197.) 

This  definition  is  sufficient  for  all  the  purposes  of  the  pre- 
sent investigation,  and  its  general  accuracy  is  not  contested 
hy  either  side. 

From  the  verj  terms  of  the  definition,  it  results  incontesti- 
bly,  that  the  contract  is  the  sole  act  of  the  parties,  and  de- 
pends wholly  on  their  will.  The  same  words,  used  by  the 
same  parties,  with  the  same  objects  in  view,  would  be  the 
same  contract,  whether  made  upon  a  desert  island,  in  London, 
Constantinople,  or  New- York.  It  would  be  the  same  con- 
iraciy  whether  the  law  of  the  place  where  the  contract  was 
made,  recognised  its  validity,  and  furnished  remedies  to  en- 
force its  performance,  or  prohibited  the  contract,  and  with- 
held all  remedy  for  its  violation. 

The  language  of  the  constitution  plainly  supposes  that  the 
obligation  of  a  contract  is  something  not  wholly  depending 
upon  the  will  of  the  parties.  It  incontestibly  supposes  the 
obligation  to  be  something  which  attaches  to,  and  lays  hold 
of  the  contract,  and  which,  by  some  superior  external  pow- 
er, regulates  and  controls  the  conduct  of  the  parties  in  rela- 
tion to  the  contract;  it  evidently  supposes  that  superior  ex- 
ternal power  to  rest  in  the  will  of  the  legislature. 

What,  then,  is  the  obligation  of  contracts,  within  the  mean- 
ing of  the  constitution  ?  From  what  source  does  that  obliga- 
tion arise  ? 

The  learned  Chief  Justice,  in  delivering  the  opinion 
of  the  Court  in  Sturges  v.  Crowninshield^  after  having  defined 
a  contract  to  be  ^^  an  agreement  wherein  a  party  undertakes 
to  do,  or  not  to  do,  a  particular  thing,''  proceeds  to  define 
the  obligation  of  the  contract  in  these  words :  ^'  the  law  binds 
him  to  perform  his  engagement,  and  this  is,  of  course,  die 
obligation  of  the  contract.'' 

The  Institutes^  lib.  3.  tit.  4.  (Cooper's  translation,)  says, 
''  an  obligation  is  the  chain  of  the  /azo,  by  which  we  are 
necessarily  bound  to  make  some  payment,  according  to  the 
law  of  the  land." 

Pothier,  in  his  treatise  concerning  obligations,  in  speak- 
ing of  the  obligation  of  contracts,  calls  it  ^^  vinculum  legisj'^ 
the  chain  of  the  law.     Palet/y  p.  56.  says,  ^^to  be  obliged,  if 
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1827.      to  be  ui^d  by  a  violent  motive,  refiulting  from  the  com" 
V^^^v*^  mand  of  another.'^    From  these  authorities,  and  man)  more 
^^^°      might  be  cited,  it  may  be  fairly  concluded,  that  the  obliga- 
Saanderi.    tion  of  the  contract  consists  in  the  power  and  efficacy  of  the 
law  which  applies  to,  and  enforces  performance  of  the  con* 
tracts,  or  the  payment  of  an  equivalent  for  non-performance. 
The  obligation  does  not  inhere,  and  subsist  in  the  contract 
itself,  proprio  vigore^  but  in  the  law  applicable  to  the  con- 
tract*    This  is  the  sense,  I  think,  in  which  the  constitution 
uses  the  term  ^^  obligation." 

From  what  law,  and* how,  is  this  obligation  derived, 
within  the  meaning  of  the  constitution  ?  Even  if  it  be  ad- 
mitted that  the  moral  law  necessarily  attaches  to  the  agree- 
ment, that  would  not  bring  it  within  the  meaning  of  the  con- 
stitution. Moral  obligations  are  those  arising  from  the  ad- 
monitions of  conscience  and  accountability  to  the  Supreme 
Being.  No  human  lawgiver  can  impair  them.  They  are 
entirely  foreign  from  the  purposes  of  the  constitution.  The 
constitution  evidently '  contemplates  an  obligation  which 
might  be  impaired  by  a  law  of  the  State,  if  not  prohibited 
by  the  constitution. 

Itisai^ued,  that  the  obligation  of  contracts  is  founded  in, 
and  derived  from, general  and  universal  law;  that,  by  these 
laws,  the  obligation  of  contracts  is  co-extensive  with  the  duty 
of  performance,  and,  indeed,  the  same  thing ;  that  the  obliga- 
tion is  not  derived  from,  nor  depends  upon,  the  civil  or  muni- 
cipal laws  of  the  State ;  and  that  this  general  universal  duty, 
or  obligation,  is  what  the  constitution  intends  to  guard  and 
protect  against  the  unjust  encroachments  of  State  legislation. 
In  support  of  this  doctrine,  it  is  said,  that  no  State,  perhaps, 
ever  declared  by  statute  or  positive  law  that  contracts  shall 
be  obligatory ;  but  that  all  States,  assuming  the  pre-existence 
of  the  obligation  of  contracts,  have  only  superadded,  by  mu- 
nicipal law,  the  means  of  carrying  the  pre-existing  obliga- 
tion into  effect. 

This  argument  struck  me,  at  first,  with  great  force ;  but, 
upon  reflection,  I  am  convinced  it  is  more  specious  than  so- 
lid. If  it  were  admitted,  that,  in  an  enlarged  and  very 
general  sense,  obligations  have  their  foundation  in  natural, 
or  what  is  called,  in  the  ai^gument,  universal  law ;  that  this 
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« 

natural  obligation  is,  in  the  general,  assumed  by  States  as      1837. 
pre-existing,  and,   upon  this   assumption,  they   have   not  v^^^^'^^fc/ 
thought  it  necessary  to  pass  declaratory  laws  in  affirmance         ^^^ 
of  the  principles  of  universal  law:  }et  nothing  favourable    Saunders, 
to  the  argument  can  result  from  these  admissions,  unless  it 
be  further  admitted,  or  proved,  that  a  State  has  no  autho- 
rity to  regulate,  alter,  or  in  any  wise  control,  the  operation 
of  this  universal  law  within  the  State,  by  its  own  peculiar 
municipal  enactions.     This  is  not  admitted,  and,  I  think, 
cannot  be  proved. 

I  admit  that  men  have,  by  the  laws  of  dature,  the  right  of 
acquiring,  and  possessing  property,  and  the  right  of  con- 
tracting engagements.     I  admit,  that  these  natural  rights 
have  their  correspondent  natural  obligations.     I  admit,  that, 
in  a  state  of  nature,  when  men  have  not  submitted  them- 
selves to  the  controlling  authority  of  civil  government,  the 
natural  obligation  of  contracts  is  co-extensive  with  the  duty 
of  performance.     This  natural  obligation  is  founded  solely 
in  the  principles  of  natural  or  universal  law.     What  is  this 
natural  obligation  ?    All  writers  who  treat  en  the  subject  of 
obligations,  agree,  that  it  consists  in  the  'right  of  the  one 
party,  to  demand  from  the  other  party  what  is  due ;  and  if 
it  be  withheld,  in  his  right,  and  supposed  capacity  to  enforce 
performance,  or  to  take  an  equivalent  for  non-performance, 
by  his  own  power.     This  natural  obligation  exists  among 
sovereign  and  independent  States  and  nations,  and  amongst 
men,  in  a  State  of  nature,  who  have  no  common  superior, 
and  over  whom  none  claim,  or  can  exercise,  a  controlling 
legislative  authority. 

But  when  men  form  a  social  compact,  and  organize  a 
civil  government,  they  necessarily  surrender  the  regulation 
and  control  of  these  natural  rights  and  obligations  into  the 
hands  of  the  government.  Admitting  it,  then,  to  be  true, 
that,  in  general,  men  derive  the  right  of  private  property, 
aind  of  contracting  engagements,  from  the  principles  of  na- 
tural, universal  law  ;  admitting  that  these  rights  are,  in  the 
general,  not  derived  from,  or  created  by  society,  but  are 
brought  into  it ;  and  that  no  express,  declaratory,  municipal 
law,  be  necessary  for  their  creation  or  recognition ;  yet,  it 
is  equally  true,  that  these  rights,  and  the  obligations  result- 
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iqg  from  tbem^  are  milgect  to  be  regulated,  modified,  and, 
^^  aometimes,  absolutely  restraiued,  b>  the  positive  enactions 
'      of  municipal  law.     I  think  it  incontestiblj  true,  ttiat  the 
„,    fiahiro/  obligation  of  private  contracts  between  individuals 
in  society,  ceases,  and  is  converted  into  a  ctvtl  obligation, 
by  the  very  act  of  surrendering  the  right  and  power  of  en- 
forcing performance  into  the  hands  of  the  government.  The 
ri^  and  power  of  enforcing  performance  exists,  as  I  think 
all  must  admit,  only  in  the  law  of  the  land,  and  the  obliga- 
tion resulting  from  this  condition  is  a  civil  obligation. 

As,  in  a  state  of  nature,  the  natural  obligation  of  a  con- 
tract consists  in  the  right  and  potential  capacity  of  the  in- 
dividual to  take,  or  enforce  the  delivery  of  the  thing  due  to 
him  by  the  contract,  or  its  equivalent ;  so,  in  the  social  state, 
tfie  obligation  of  a  contract  consists  in  the  efficacy  of  the 
civil  law,  which  attaches  to  the  contract,  and  enforces  its 
performance,  or  gives  an  equivalent  in  lieu  of  performance. 
From  these  principles  it  seems  to  result  as  a  necessary  co- 
rollary, that  the  obligation  of  a  contract  made  within  a 
sovereign  State,  must  be  precisely  that  allowed  by  the  law 
of  the  State,  and  none  other.  I  say  allowed^  because,  if 
there  be  nothing  in  the  municipal  law  to  the  contrary,  the 
civil  obligation  being,  by  the  very  nature  of  government, 
substituted  for,  and  put  in  the  place  of,  natural  obligation, 
would  be  co-extensive  with  it;  but  if  by  positive  enactions, 
the  civil  obligation  is  regulated  and  modified  so  as  that  it 
does  not  correspond  with  the  natural  obligation,  it  is  plain 
the  extent  of  the  obligation  must  depend  wholly  upon 
the  municipal  law.  If  the  positive  law  of  the  State  de- 
clares the  contract  shall  have  no  obli^.iiion,  it  can  have 
no  obligation,  whatever  may  be  the  principles  of  natural 
law  in  relation  to  such  a  contract.  This  doctrine  has 
been  held  and  maintained  by  all  States  and  nations. 
The  power  of  controlling,  modifying,  and  even  of  takii^ 
away,  all  obligation  from  such  contracts  as,  indepen- 
dent of  positive  enactions  to  the  contrary,  would  have 
been  obligatory,  has  been  exercised  by  all  independent  so- 
vereigns ;  and  it  has  been  universally  held,  that  the  Courts 
of  one  sovereign  will,  upon  principles  of  comity  and  com- 
mon justice,  enforce  contracts  made  within  the  dominions 
of  another  sovereign,  so  far  as  they  were  obligatory  by  the 
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law  of  the  country  where  made ;  but  no  instance  is  recol-      ]  3^7^    ^ 
lected,  and  none  is  believed  to  exist,  where  the  Courts  of  k^^^st^^ 
one  sovereign  have  held  a  contract,  made  within  the  domi*      ^S^®'> 
nions  of  another,  obligatory  against,  or  beyond  the  obligi-   Saundertr 
tion  assigned  to  it  by  the  municipal  law  of  its  proper  coon- 
try.     As  a  general  proposition  of  law,  it  cannot  be  main- 
tained, that  the  obligation  of  contracts  depends  upon,  and 
is  derived  from,  universal  law,  independent  of,  and  ag^intty 
the  civil  law  of  the  State  in  which  they  are  made*  In  reUtioA 
to  the  States  of  this  Union,  I  am  persuaded,  that  the  position 
that  the  obligation  of  contracts  is  derived  from  universal  law, 
ui^ed  by  the  learned  counsel  in  aigument,  with  great  forcOf 
has  been  stated  by  them  much  too  broadly.     If  true,  the 
States  can  have  no  control  over  contracts.    If  it  be  true 
that  the  ^^  obligation  of  contracts,^'  within  the  meaning  of 
the  constitution,  is  derived  solely  from  general  and  uni- 
versal law,  independent  of  the  laws  of  the  State,  then  it 
must  follow,  that  all  contracts  made  in  the  same  or  similar 
terms,  must,  whenever,  or  wherever  made,  have  the  pame 
obligation.     If  this  universal  natural  obligation  is  that  in- 
tended by  the  constitution,  as  it  is  the  same,  not  only  every 
where,  but  at  all  times,  it  must  follow,  that  every  description 
of  contract  which  could  be  enforced,  at  any  time  or  place, 
upon  the  principles  of  universal  law,  must,  necessarily,  be 
enforced  at  all  other  times,  and  in  every  State,  upon  the 
same  principles,  in  despite  of  any  positive  law  of  the  State 
to  the  contrary. 

The  arguments,  based  on  the  notion  of  the  obligation  of 
universal  law,  if  adopted,  would  deprive  the  States  of  all 
power  of  legislation  upon  the  subject  of  contracts,  other 
than  merely  furnishing  the  remedies  or  means  of  carrying 
this  obligation  of  universal  law  into  ^ect.  I  cannot  be* 
lievethat  such  consequences  were  intended  to  be  produced 
by  the  constitution. 

I  conclude,  that,  so  far  as  relates  to  private  contracts  be- 
tween individual  and  individual,  it  is  the  civil  obligation  of 
contracts ;  that  obligation  which  is  recognised  by,  and  ie» 
suits  from,  the  law  of  the  State  in  which  the  contract  ii 
made,  which  is  within  the  meaning  of  the  constitcitiou.     If 
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1  t^'ti  ^9  ^^  foflows,  that  the  States  have,  siace  the  adoption  of  the 
^^l^v^i^  constitatidn,  the  authority  to  prescribe  and  declare,  by  theit 
^S^^°  laws,  prospectively,  what  shall  be  the  obligation  of  all  con- 
Bauttders«  ttacts  made  within  them.  Such  a  power  seems  to  be  almost 
indispensable  to  the  very  existence  of  the  States,  and  is  ne- 
cessary to  the  safety  and  welfare  of  the  people.  The  whole 
frame  and  theory  of  the  constitution  seems  to  favour  this 
Gonstltiction.  The  States  were  in  the  full  enjoyment  and 
exercise  of  all  the  powers  of  legislation  on  the  subject  of 
contracts^  before  the  adoption  of  the  constitution.  The 
people  of  the  States,  in  that  instrument,  transfer  to,  and 
vest  in  the  Congress,  no  portion  of  this  power,  except 
in  the  single  instance  of  the  authority  given  to  pass  uniform 
laws  on  the  subject  of  bankruptcies  throughout  the  United 
States ;  to  which  may  be  added,  such  as  results  by  necessary 
implication  in  carrying  the  granted  power  into  effect.  The 
whole  of  this  power  is  left  with  the  States,  as  the  constitu- 
tion found  it,  with  the  single  exception,  that  in  the  exercise 
of  their  general  authority  they  shall  pass  no  law  ^^  impair- 
ing the  obligation  of  contracts«'' 

The  construction  insisted  upon  by  those  who  maintain 
that  prospective  laws  of  the  sort  now  under  consideration 
are  unconstitutional^  would,  as  I  think,  transform  a  special 
limitation  upon  the  general  powers  of  the  States,  into  a  ge*' 
neral  restriction.  It  would  convert,  by  construction,  the  ex- 
ception into  a  general  rule,  against  the  best  settled  rules  of 
construction.  The  people  of  the  States,  under  every  va^ 
riety  of  change  of  circumstances,  must  remain  unalterably, 
according  to  this  construction,  under  the  dominion  of  this 
Supposed  universal  law,  and  the  obligations  resulting  from  it. 
Upon  no  acknowledged  principle  can  a  special  exception, 
out  of  a  general  authority,  be  extended  by  construction  so 
as  to  annihilate  or  embarrass  the  exercise  of  the  general 
authority.  But,  to  obviate  the  force  of  this  view  of  the 
subject,  the  learned  counsel  admit,  that  the  legislature  of  a 
State  has  authority  to  provide  by  law  what  contracts  shall 
not  be  obligatory,  and  to  declare  that  no  remedy  shall  exist 
for  the  enforcement  of  such  as  the  legislative  wisdom  deema 
tftjurioQs*  They  say,  the  obligation  of  a  contract  is  coeval 
^th  its  existence ;  that  the  moment  an  agreement  is  made. 
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obligation  attaches  to  it ;  and  ttiey  endeavour  to  maintain  a     I837f 
distinction  between  such  laws  as  declare  that  certain  con«  v^^v^^^ 
tracts  shall  not  be  obligatory  at  all,  and  such  as  declare  they      ^S^^ 
shall  not  be  obligatory,  or  (what  is  the  same  thing  in  eflfect)   gnundersi 
shall  be  discharged,  upon  the  happening  of  a  fotare  event* 
The  former,  they  say,  were  no  contracts  in  contemplatioii 
of  law,  were  wholly  forbidden,  and,  therefore,  never  obli^ 
gatory;  the  latter  were  obligatory  at  their  creation,  and 
that  obligation  is  protected  by  the  constitution  from  being 
impaired  by  any  future  operation  of  the  law. 

This  course  of  reasoning  is  ingeninus  and  perplexing ;  but 
lam  greatly  mistaken  if  it  will  not  be  found,  upon  ezamina* 
tion,  to  be  unsatisfactory  and  inconclusive*  If  it  were  ad- 
mitted, that,  generally,  the  civil  obligation  of  a  contract 
made  in  a  State  attaches  to  it  when  it  is  made,  and  that  tbii 
obligation,  whatever  it  be,  cannot  be  defeated  by  any  effect 
or  operation  of  law,  which  does  not  attach  to  it  at  its  crea- 
tion, the  admission  would  avail  nothing.  It  is  as  well  a  van* 
im  of  political  law,  as  of  reason,  that  the  whole  must  nece9* 
sarily  contain  all  the  parts ;  and,  consequently,  a  power  com- 
petent to  declare  a  contract  shall  have  no  obligation,  mu9t 
necessarily  be  competent  to  declare  it  shall  have  only  a  con* 
ditional  or  qualified  obligation*  -" 

If«  as  the  argument  admits,  a  contract  never  had  any  ob* 
ligation,  because  the  pre-existing  law  of  the  State,  declaring 
it  should  have  none,  attached  to  it  at  the  moment  of  its  crea- 
tion, why  will  not  a  pre-existing  law,  declaring  it  shall  have 
only  a  qualified  obligation,  attach  to  it  in  like  manner  at  the 
moment  of  its  creation  ?  A  law,  declaring  that  a  contract 
shall  not  be  enforced,  upon  the  happening  of  a  future  event, 
is  a  law  declaring  the  contract  shall  have  only  a  qualified 
or  conditional  obligation.  If  such  law  be  passed  before  the 
contract  is  made,  does  not  the  same  attach  to  it  the  moment 
it  is  made ;  and  is  not  the  obligation  of  the  contract,  what- 
ever may  be  its  terms,  qualified  from  the  beginning  by  force 
and  operation  of  the  existing  law  ?  If  it  is  not,  then  it 
is  absolute  in  despite  of  the  law,  and  the  obligation  dofs 
not  result  from  the  law  of  the  land,  but  from  some  other  law« 

The  passing  of  a  law  declaring  that  a  contract  shall  have 
no  obligaium,  or  shall  have  obligation  generally,  bat  cesse  to 
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1iB37«      be  obligatory  id  specified  erents,  is  but  the  exertion  of  the 
^^^v^^  sune  power.    The  difference  exists,  not  in  the  character  of 
^^         the  power,  but  the  degree  of  its  exertion,  and  the  manner  of 
Sauaden.   its  operation. 

In  the  case  at  bar,  the  contract  was  made  in  the  State,  and 
the  law  of  the  State  at  the  time  it  was  made,  in  effect,  pro- 
vided that  the  obligation  of  the  contract  should  not  be  ab- 
solute, but  qualified  by  the  condition  that  the  party  should 
be  discharged  upon  his  becoming  insolvent,  and  compljing 
with  the  requisitions  of  the  insolvent  law.  This  qualifica- 
tion attached  to  tho  cootract,  by  law,  the  moment  the  con- 
tract was  made,  became  inseparable  from  it,  and  travelled 
with  it  through  all  its  stages  of  existence,  until  the  condition 
was  consummated  by  the  final  certificate  of  discharge. 

It  is  argued  that  this  cannot  be  so,  because  the  contract 
would  be  enforced,  and  most  necessarily  be  enforced,  in 
other  States,  where  no  such  insolvent  law  exists.  This  ar- 
gument is  founded  upon  a  misapprehension  of  the  nature  of 
the  qualification  itself.  It  is  in  nature  of  a  condition  subse- 
quent, annexed  by  operation  of  law  to  the  contract  at  the 
moment  of  its  creation. 

The  condition  is,  that  upon  the  happening  of  all  the 
events  contemplated  by  the  law,  and  upon  their  verification, 
in  the  manner  prescribed  by  the  law  itself,  by  the  constitu- 
ted authorities  of  the  State,  the  contract  shall  not  thereafter 
be  obligatory.  Unless  all  these  take  place;  unless  the 
discharge  is  actually  obtained  within  the  State,  according  to 
its  laws,  the  contingency  has  not  happened,  and  the  contract 
remains  obligatory,  botii  in  the  State  and  elsewhere. 

It  has  been  often  said,  that  the  laws  of  a  State  in  which  a 
contract  is  made,  enter  into,  and  make  part  of  the  contract ; 
and  some  who  have  advocated  the  constitutionality  of  pros- 
pective laws  of  the  character  now  under  consideration, 
have  placed  the  question  on  that  ground.  The  advocates 
of  the  other  side,  availing  themselves  of  the  infirmity  of  this 
argument,  have  answered  triumphantly,  ^^  admitting  this  to 
be  so,  the  constitution  is  the  supreme  law  of  every  State,  and 
must,  therefore,  upon  the  same  principle,  enter  into  every 
rontract.  and  overrule  the  local  laws.''    My  answer  to  this 
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view  of  botb  mdes  of  the  qoeitioii  is,  that  the  aigonieiit,  and      isn, 
the  answer  to  it,  are  equally  destitute  of  troth.  v^^v^*^/ 

1  have  already  shown  that  the  contract  is  nothing  but  the  ^ftdaa 
agreement  of  the  parties;  and  that  if  the  parties,  in  making  Saunders, 
their  agreement,  use  the  same  words,  with  the  same  object 
in  view,  where  there  is  no  law,  or  where  the  law  recognises 
the  agreement,  and  furnishes  remedies  for  its  enforcementy 
or  where  the  law  forbids,  or  withholds  all  remedy  for  the 
enforcement  of  the  agreement,  it  is  the  very  same  contract 
in  all  these  predicaments.  1  have  endeavoured  to  show, 
and  I  think  successfully,  that  the  obligation  of  contracts,  in 
the  sense  of  the  constitution,  consists  not  in  the  contract  it- 
self, but  in  a  superior  external  force,  controlling  the  conduct 
of  the  parties  in  relation  to  the  contract  *,  and  that  this  supe- 
rior external  force  is  the  law  of  the  State,  either  tacitly  or 
expressly  recognising  the  contract,  and  furnishing  means 
whereby  it  may  be  enforced.  It  is  this  superior  external 
force,  existing  potentially,  or  actually  applied,  ^^  which  binds 
a  man  to  perform  his  engagements ;''  which,  according  to 
Justinian,  is  "  the  chain  of  the  law,  by  which  we  are  neces- 
sarily bound  to  make  some  payment — according  to  the  law 
of  the  /and;'' and  which,  according  to  Paley,  being  ^^  a  vio- 
lent motive,  resulting  from  the  command  of  another,^' 
obliges  the  party  to  perform  his  contract.  The  law  of  the 
State,  although  it  constitutes  the  obligation  of  the  contract, 
is  no  part  of  the  contract  \Ue\(\  nor  is  the  constitution  either 
a  part  of  the  contract,  or  the  supreme  law  of  the  State,  in 
the  sense  in  which  the  argument  supposes.  The  constitu- 
tion is  the  supreme  law  of  the  land  upon  all  subjects  upon 
which  it  speaks.  It  is  the  sovereign  will  of  the  whole  peo- 
ple. Whatever  this  sovereign  will  enjoins,  or  forbids,  most 
necessarily  be  supreme,  and  must  counteract  the  subordinate 
legislative  will  of  the  United  States,  and  of  the  States. 

But  on  subjects,  in  relation  to  which  the  sovereign  will  is 
not  declared,  or  fairly  and  necessarily  implied,  the  constitu- 
tion cannot,  with  any  semblance  of  truth,  be  said  to  be  the 
supreme  law.  It  cooM  not,  with  any  semblance  of  truth,  be 
said  that  the  constitution  of  the  United  States  is  the  supreme 
law  of  any  State  in  relation  to  the  solemnities  requisite  for 
conveying  real  estate,  or  the  responsibilities  or  obligations 
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1837.  consequent  upon  the  ose  of  certain  words  in  such  comrey* 
\^^^r^  ance.  The  constitution  contains  no  (aw,  no  declaration  of 
Ogdon  ^Y^;^  sovereign  will,  upon  thesi  subjects ;  and  cannot,  in  the 
Saundeit.  nature  of  things,  in  relation  to  them,  be  the  supreme  law* 
Even  if  it  were  true,  then,  that  the  law  of  a  State  in  which  a 
contract  is  made,  is  part  of  the  contract,  it  would  not  be 
true  that  the  constitution  would  be  part  of  the  contract* 
The  constitution  no  where  professes  to  give  the  law  of 
contracts,  or  to  declare  what  shall  or  shall  not  be  the 
obligation  of  contracts.  It  evidently  presupposes  the  ex- 
istence of  contracts  by  the  act  of  the  parties,  and  the  exist- 
ence of  their  obligation,  not  by  authority  of  the  constitution, 
but  by  authority  ^f  law ;  and  the  pre-existence  of  both  the 
contracts  and  their  obligation  being  thus  supposed,  the  sove- 
reign will  is  announced,  that  ^^  no  State  shall  pass  any  law 
impairing  the  obligation  of  contracts." 

If  it  be  once  ascertained  that  a  contract  existed,  and  that 
an  obligation,  general  or  quali6ed,  of  whatsoever  kind,  had 
once  attached,  or  belonged  to  the  contract,  by  law,  then,  and 
not  till  then,  does  the  supreme,  law  speak,  by  declaring  thai 
obligation  shall  not  be  impaired. 

It  is  admitted  in  argument,  that  statutes  of  frauds  and 
perjuries,  statutes  of  usury,  and  of  limitation,  are  .  not 
laws  impairing  the  obligation  of  contracts.  They  are  laws 
operating  prospectively  upon  contracts  thereafter  made. 
It  is  said,  however,  they  do  not  apply,  in  principle,  to  this 
case ;  because  the  statutes  of  frauds  and  perjuries  apply  only 
to  the  remedies,  and  because,  in  that  case,  and  under  the 
statutes  of  usury,  the  contracts  were  void  from  the  begin- 
ning, were  not  recognised  by  law  as  contracts,  and  had  no 
obligation ;  and  that  the  .statutes  of  limitation  create  rules 
of  evidence  only. 

Although  these  observations  are  true,  they  do  not  furnish 
the  true  reason,  nor,  indeed,  any  reason,  why  these  laws  do 
not  impair  the  obligation  of  contracts.  The  true  and  only 
reason  is,  that  they  operate  on  contracts  made  after  the  pas- 
sage of  the  laws,  and  not  upon  existing  contracts.  And 
hence  the  Chief  Justice  very  properly  remarks,  of  both 
usury  laws,  and  laws  of  limitation,  in  delivering  the  opinion 
ip  Sturges  v«  Crawninshieldj  that  if  they  should  be  n»de  to 
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operate  upon  coDtracta  already  entered  into,  they  would  be  1837. 
unconstitational  and  void*  If  a  statute  of  frauds  and  per-  v^^v^*^ 
juries  should  pass  in  a  State  formerly  having  no  such  laws,  ^li^^^ 
purporting  to  operate  upon  existing  contracts,  as  well  as  Saunders, 
upon  those  made  after  its  passage,  could  it  be  doubted,  that 
so  far  as  the  law  applied  to,  and  operated  upon,  existing 
contracts,  it  would  be  a  law  *^  impairing  the  obligation  of 
contracts  ?^'  Here,  then,  we  have  the  true  reason  and  prin- 
ciple of  the  constitution.  The  great  principle  intended  to 
be  established  by  the  constitution,  was  the  inviolability  of 
the  obligation  of  contracts,  as  the  obligation  existed  and 
was  recognised  by  the  laws  in  force  at  the  time  the  con- 
tracts  were  made.  It  furnished  to  the  legislatures  of  the 
States  a  simple  and  obvious  rule  of  justice,  which,  however 
theretofore  violated,  should,  by  no  means,  be  thereafter 
violated ;  and  whilst  it  leaves  them  at  full  liberty  to  legis- 
late upon  the  subject  of  all  future  contracts,  and  assign  to 
them  either  no  obligation,  or  such  qualified  obligation  as, 
in  their  opinion,  may  consist  with  sound  policy,  and  the 
good  of  the  people ;  it  prohibits  them  from  retrospecting 
upon  existing  obligations,  upon  any  pretext  whatever.  Whe*- 
ther  the  law  professes  to  apply  to  the  contract  itself,  to  fix 
^  rule  of  evidence,  a  rule  of  interpretation,  or  to  r^ulate 
the  remedy,  it  is  equally  within  the  true  meaning  of  the 
constitution,  if  it,  in  effect,  impairs  the  obligation  of  exist- 
ing contracts;  and,  in  my  opinion,  is  out  of  its  true  mean- 
ing, if  the  law  is  made  to  operate  on  future  contracts  only. 
I  do  not  mean  to  say.  that  every  alteration  of  the  existing 
remedies  would  impair  the  obligation  of  contracts ;  but  I 
do  say,  with  great  confidence,  that  a  law  taking  away  all  re- 
medy from  existing  contracts,  would  be,  manifestly,  a  law 
impairing  the  obligation  of  contracts.  The  moral  obliga- 
tion would  remain,  but  the  legal,  or  civil  obligation,  would 
be  gone,  if  such  a  law  should  be  permitted  to  operate.  The 
natural  obligation  would  be  gone,  because  the  laws  forbid 
the  party  to  enforce  performance  by  his  own  power.  On 
the  other  hand,  a  great  variety  of  instances  may  readily  be 
imagined,  in  which  the  legislature  of  a  State  might  alter, 
modify,  or  repeal  existing  remedies,  and  enact  others  in 
l|ieir  stead  without  the  slightest  ground  for  a  supposition 


328  CASES  IN  THE  SUPREME  COURT 


1837*      ^^  ^  ^^^  ^^  impaired  the  obligation  of  contracts.    If 
^^to/  there  be  intermediate  cases  of  a  more  doubtful  character,  it 

Ofden  ^11  be  time  enough  to  decide  them  when  thej  arise. 
Sannden.  It  is  argued,  that  as  the  clause  declaring  that  ^^  no  State 
shall  pass  any  law  impairing  the  obligation  of  contracts,'^  is 
associated  in  the  same  section  of  the  constitution  with  the 
prohibition  to  ^^  coin  money,  emit  bills  of  credit,  ^'  or  ^^  make 
any  thing  but  gold  and  silver  coin  a  legal  tender  in  ppy- 
ment  of  debts  ;^'  and  as  these  all  evidently  apply  to  legisla- 
tion in  reference  to  future,  as  well  as  existing  contracts,  and 
operate  prospectively,  to  prohibit  the  action  of  the  law^ 
without  regard  to  the  time  of  its  passage,  the  same  con- 
struction should  be  given  to  the  clause  under  consideration* 
This  argument  admits.of  several  answers.  First,  as  re- 
gards .the  prohibition  to  coin  money,  and  emit  bills  of  credit 
The  constitution  had  already  conferred  on  Congress  the 
whole  power  of  coining  money,  and  regulating  the  current 
coin.  The  grant  of  this  power  to  Congress,  and  the  prohi- 
bitions upon  the  States,  evidently  take  away  from  the  States 
all  power  of  legislation  and  action  on  the  subject,  and  must, 
of  course,  apply  to  the  fiiture  action  of  laws,  either  then 
made,  or  to  be  made.  Indeed,  the  language  plainly  indi- 
cates, that  it  is  the  act  of  '^  coining  money ,'^  and  the  act  of 
emitting  bills  of  credit,  which  is  forbidden,  without  any  re- 
ference to  the  time  of  passing  the  law,  whether  before  or 
after  the  adoption  of  the  constitution.  The  other  prohibit 
tion,  to  ^^  make  any  thing  but  gold  or  silver  coin  a  tender  in 
payment  of  debts,''  is  but  a  member  of  the  same  subject  of 
currency  committed  to  the  general  government,  and  prohibit- 
ed to  the  States.  And  the  same  remark  applies  to  it  already 
made  as  to  the  other  two.  The  prohibition  is  not,  that  no 
State  ihall/Mi55  any  law;  but  that  even  if  a  law  does  exist, 
the  ^^  State  shall  not  make  any  thing  but  gold  and  silver  coin 
a  legal  tender.''  The  language  plainly  imports,  that  the  pro- 
hited  tender  shall  not  be  made  a  legal  tender,  whether  a  law" 
of  the  State  exists  or  not.  The  whole  subject  of  tender, 
except  in  gold  and  silver,  is  withdrawn  from  the  States. 
These  cases  cannot,  therefore,  furnish  a  sound  rule  of  in- 
terpretation for  that  clause  which  prohibits  the  States  from 
passing  laws  "  impairing  the  obligation  of  contracts.*'  Thic 
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clause  relates  to  a  subject  confessedly  left  wholly  with  tlie      1897/ 
States,  with  a  single  exception;  they  relate  to  subjects  v^^*v^»«r 
wholly  withdrawn  from  the  States,' with  the  exception  that     ^^^^^ 
they  may  pass  laws  on  the  subject  of  tender  in  gold  and    SauQder^i 
silver  coin  only. 

The  principle,  that  the  association  of  one  clause  with 
another  of  like  kind,  may  aid  in  its  construction,  is  deemed 
sound ;  but  I  think  it  has  been  misapplied  in  the  argument. 
The  principle  applied  to  the  immediate  associates  of  the 
words  under  consideration,  is,  I  think,  decisive  of  this  quefi* 
tion.  The  immediate  associates  are  the  prohibitions  to  pass 
bills  of  attainder,  and  ex  post  facto  laws*  The  language 
and  order  of  the  whole  clause  is,  no  State  shall  ^^  pass  any 
bill  of  attainder,  ex  post  facto  law,  or  law  impairing  the 
obligation  of  contracts.^'  If  the  maxim  noscitur  a  sociis^ 
be  applied  to  this  case,  there  would  seem  to  be  an  end  of 
the  question.  The  two  former  members  of  the  clause  un« 
deuiably  prohibit  retroactive  legislation  upon  the  existing 
state  of  things,  at  the  passage  of  the  prohibited  laws.  Tb5 
associated  idea  is,  that  the  latter  member  of  the  same  clause 
should  have  a  similar  effect  upon  the  subject  matter  to  which 
it  relates.  I  suppose  this  was  the  understanding  of  the 
American  people  when  they  adopted  the  constitution*  I 
am  justified  in  this  supposition  by  the  contemporary  con* 
struction  given  to  the  whole  of  this  clause  by  that  justly 
celebrated  work,  styled  the  Federalist,  written  at  ttie  time, 
for  the  purpose  of  recommending  the  constitution  to  the 
£ivour  and  acceptance  of  the  people.  In  N»%  44.  (p.  281.) 
x:ommenting  upon  this  very  clause,  and  all  its  members,  the 
following  observations  are  made :  ^'  Bills  of  attainder,  ex 
post  facto  laws,  and  laws  impairing  the  obligation  of  con* 
tracts,  are  contrary  to  the  first  principles  of  the  social  com- 
pact, and  to  every  principle  of  sound  legislation.  The  two 
former  are  expressly  prohibited  by  the  declarations  prefixed 
to  some  of  the  State  constitutions,  and  all  of  them  are  pro** 
hibited  by  the  spirit  and  scope  of  these  fupdamental  char* 
ters." 

Did  the  American  people  believe,  could  they  believe, 
these  heavy  denunciations  were  levelled  against  laws  which 
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1$37.      fairly  prescribed,  a^nd  plainly  pointed  out,  to  the  people,  rules 
Sii^'^v-^^  for  their  future  conduct ;  and  the  rights,  duties  and  obliga- 

OgdeD  tions,  growing  out  of  their  future  words  or  actions  ?  They 
Bounders,  must  have  understood,  that  these  denunciations  were  just,  as 
regarded  bills  of  attainder,  and  ex  post  facto  laws,  because 
they  were  exercises  of  arbitrary  power,  perverting  the  jus- 
tice and  order  of  existing  things  by  the  reflex  action  of 
these  laws.  And  would  they  not  naturally  and  necessarily 
conclude,  the  denunciations  were  equally  just  as  regarded 
laws  passed  to  impair  the  obligation  of  existing  contracts, 
for  the  same  reason  ? 

The  writer  proceeds :  ^^  Our  own  experience  has  taught 
us,  nevertheless,  that  additional  fences  against  these  dangers 
ought  not  to  be  omitted.  Very  properly,  therefore,  have 
the  Convention  added  this  constitutional  bulwark  in  favour 

■  •  ■ 

of  personal  security  and  private  rights ;  and  I  am'  much 
deceived,  if  they  have  not,  in  so  doing,  as  faithfully  con- 
sulted the  genuine  sentiments,  as  the  undoubted  interests  of 
tb^ir  constituents.  The  sober  people  of  America  are  weary 
of  the  fluctuating  policy  which  has  directed  the  public  coun- 
cils. They  have  seen  with  regret,  and  with  indignation, 
that  sudden  changes,  and  legislative  interferences,  in  cases 
aflecting  personal  rights,  become  jobs  in  the  hands  of  en- 
terprising and  influential  speculators  ;  and  snares  to  the  naore 
industrious  and  less  informed  part  of  the  community.  They 
have  seen,  too,  that  one  legislative  interference  is  but  the 
link  of  a  long  chain  of  repetitions ;  every  subsequent  inter- 
ference being  naturally  produced  by  the  effects  of  the  pre- 
ceding. They  very  rightly  infer,  therefore,  that  some  tho- 
rough reform  is  wanting,  which  will  banish  speculations  on 
public  measures,  inspire  a  general  prudence  and  indus- 
try, and  give  a  regular  course  to  the  business  of  society.^' 
I  cannot  understand  this  language  otherwise  than  as  put- 
ting bills  of  attainder,  ex  post  facto  laws,  and  laws  impairing 
the  obligation  of  contracts,  all  upon  the  same  footing,  and 
deprecating  them  all  for  the  same  cause.  The  language 
shows,  clearly,  that  the  whole  clause  was  understood  at  the 
time  of  the  adoption  of  the  constitution  to  have  been  intro- 
duced into  the  instrument  in  the  very  same  spirit,  and  for 
file  very  same  purpose,  namely,  for  the  protection  of  per- 
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sonal  security  and  of  pHvale  rights.     The  language  t-epels      ]  337^ 
the  idea,  that  the  member  of  the  clause  immediately  under  V^^Sr^ 
consideration  was  introduced  into  the  constitution  upon  any      ^^^^^ 
grand  principle  of  national  policy,  independent  of  the  pro-  ^aundW^ 
tection  of  private  rights,  so  far  as  such  ah  idea  can  big  repel- 
led, by  the  total  omission  to  suggest  any  such  independent 
grand  principle  of  national  policy,  and  by  pldciiig  it  upon 
totally  different  ground. 

It  proves  that  the  sages  who  fonned  and  recommended  the 
constitution  to  the  favour  and  adoption  of  the  American 
people,  did  not  consider  the  protection  of  private  rights,  more 
than  the  protection  of  personal  security,  as  to6  insignificant 
for  their  serious  regard,  as  Was  urged  with  gr^at  earnestness 
in  argument.  In  my  judgment,  the  language  of  the  authors 
of  the  Federalist  proves  that  they,  at  least,  understood,  that 
the  protection  of  personal  security,  and  of  private  rights, 
from  the  despotic  and  iniquitous  operation  of  retrospective 
legislation,  was,  itself,  and  alon^,  the  grand  principle  in- 
tended to  be  established.  It  was  a  principle  of  the  utmost 
importance  to  a  free  people,  about  to  establish  a  national 
government,  ^'to  establish  justice,^'  and,  'Mo  secure  to 
themselves  and  their  posterity  the  blessings  of  liberty." 
This  principle  is,  I  think,  fully  and  completely  sustained  by 
the  construction  of  the  constitution  which  I  have  endeavour- 
ed to  maintain.  , 

In  my  judgment,  the  most  natural  and  obvious  import  of 
the  words  themselves,  prohibiting  the  passing  of  laws  ''  irn* 
pairing  the  obligation  of  contracts  ;"  the  natural  association 
of  that  member  of  the  clause  with  the  two  immediately  pre- 
ceding members  of  the  same  clause,  forbidding  the  passing 
of  "bills  of  attainder,"  and  "  ex  post  facto  laws  ;"  (he  con- 
secutive order  of  the  several  members  of  the  clause;  the 
manifest  purposes  and  objects  for  which  the  whole  clause 
was  introduced  into  the  constitution,  and  the  cotemporary 
exposition  of  the  whole  clause,  all  warrant  the  conclusion, 
that  a  State  has  authority,  since  the  adoption  of  the  consti- 
tution, to  pass  a  law,  whereby  a  contract  made  within  the 
State,  after  the  passage  of  the  law,  m^y  be  diischdrged,  upon 
the  party  obtaining  a  certificate  of  discharge,  as  an  insolvent, 
in  the  manner  prescribed  by  the  law  of  the  State. 
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1 837.  Mr.  Chief  Justice  Marshall*    It  is  well  known  that  the 

V^^V^^  Court  has  been  divided  in  opinion  on  this  case.  Three  Judgei, 

Ogdeii  jjj.^  Justice  DuvALL,  Mr.  Justice  Story,  and  myself,  do  not 
Baubders.  <i^ncur  in  the  judgment  which  has  been  pronounced.  We 
have  taken  a  different  view  o(  the  very  interesting  ques- 
tion which  has  been  discussed  with  so  much  talent,  as 
Well  as  labour,  at  the  bar,  and  I  am  directed  to  state  the 
Coulrse  of  reasoning  on  which  we  have  formed  the  opinion 
that  the  dischai^e  pleaded  by  the  defendant  is  no  bar  to  the 
action. 

The  single  question  for  consideration,  is,  whether  the  act 
of  the  State  of  New- York  is  consistent  with  or  repugnant  to 
the  constitution  of  the  United  States  ? 

This  Court  has  so  often  expressed  the  sentiments  of  pro- 
found and  respectful  reverence  with  which  it  approaches 
questions  of  this  character,  as  to  make  it  unnecessary  now  to 
say  more  than  that,  if  it  be  right  that  the  power  of  preser^^ 
ving  the  constitution  from  legislative  infraction,  should  reside 
any  where,  it  cannot  be  wrong,  it  must  be  right,  that  those 
whom  the  delicate  and  important  duty  is  conferred  should 
perform  it  according  to  their  best  judgment. 

Much,  too,  has  been  said  concerning  the  principles  of  coQ'^ 
struction  which  ought  to  be  applied  to  the  constitution  of  the 
United  States. 

On  this  subject,  also,  the  Court  has  taken  such  frequent 
occasion  to  declare  its  opiniqn,  as  to  make  it  unnecessary,  at 
least,  to  enter  again  into  an  elaborate  discussion  of  it  To 
say  that  the  intention  of  the  instrument  must  prevail ;  that 
this  intention  must  be  collected  from  its  words ;  that  its 
words  are  to  be  understood  in  that  sense  in  which  they  arc 
generally  used  by  those  for  whom  the  instrument  was  in-^ 
tended  ;  that  its  provisions  are  neither  to  be  restricted  into 
insignificance,  nor  extended  to  objects  not  comprehended  in 
them,  nor!contemplated  by  its  framers ; — is  to  repeat  what 
has  been  already  said  more  at  large,  and  is  all  that  can  be 
necessary. 

As  preliminary  to  a  more  particular  investigation  of  the 
clause  in  the  constitution,  on  which  the  case  now  under 
consideration  is  supposed  to  depend,  it  may  be  proper  to  in- 
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quire  bow  far  it  is  affected  by  the  former  decisions  of  this      1 827. 
Court  s^^^v^^h/ 

In  Sturgts  v.  Crowninshield^  it  was  determined,  that  an  %^^ 
act  which  discharged  the  debtor  from  a  contract  en*  Saunders, 
tered  into  previous  to  its  passage,  was  repugnant  to  the 
constitution,  l^he  reasoning  which  conducted  the  Court 
to  that  conclusion  might,  perhaps,  conduct  it  farther  ;  and 
with  that  reasoning,  (for  myself  alone  this  expression  is  used,) 
I  have  never  yet  seen  cause  to  be  dissatisfied.  But  that  de- 
cision is  not  supposed  to  be  a  precedent  for  Ogdtn  v.  Savors 
dersj  because  the  two  cases  differ  from  each  other  in  a  ma- 
terial fact ;  and  it  is  a  general  rule,  expressly  recognised  by 
Ihe  Court  in  Slurges  v.  Crowninshitld^  that  the  positive  au- 
thority of  a  decision  is  co-extensive  only  with  the  facts  on 
which  it  is  made.  In  Sturgts  v.  Crowninshield^  the  law  act- 
ed on  a  contract  which  was  made  before  its  passage ;  in  this 
case,  the  contract  was  entered  into  after  the  passage  of  the  law. 
In  MJ^eil  V.  M'Millan,  the  contract,  though  subsequent 
to  the  passage  of  the  act,  was  made  in  a  different  State,  by 
persons  residing  in  that  State,  and,  consequently,  without 
any  view  to  the  law,  the  benefit  of  which  was  claimed  by 
the  debtor. 

The  Farmers'^  and  Mechanics^  Bank  of  Pennsylvania  v. 
Smith  differed  from  Sturges  v.  Ct  owninshield  only  in  this, 
that  the  plaintiff  and  defendant  were  both  residents  of  the 
State  in  which  the  law  was  enacted,  and  in  which  it  was  ap- 
plied. The  Court  was  of  opinion  that  this  difference  was 
unimportant. 

It  has  then  been  decided,  that  an  act  which  discharges  the 
debtor  from  pre-existing  contracts  is  void ;  and  that  an  act 
which  operates  on  future  contracts  is  inapplicable  to  a  con- 
tract made  in  a  different  State,  at  whatever  time  it  may  have 
been  entered  into. 

Neither  of  these  decisions  comprehends  the  question  now 
presented  to  the  Court.  It  is,  consequently,  open  for  dis- 
cussion. 

The  provision  of  the  constitution  is,  that  ^'  no  State  shall 
pass  any  law''  ^'  impairing  the  obligation  of  contracts.''  The 
plaintiff  in  error  contends  that  this  provision  inhibits  the 
passage  of  retrospective  laws  only-— of  such  as  act  on  con- 
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1 837.      tracts  in  existence  at  tiieir  passage,    'the  defendslnt  in  er- 
v^r^^"^^  ror  maintains  that  it  comprehends  all  future  laws,  whether 

Ogden     prbspective  or  retrospective,  and  withdraws  every  contract 
Senders,  froto  State  l^islatlon,  the  obligation  of  which  has  become 
coihplete. 

That  there  is  an  essential  difference  in  principle  between 
laws  which  act  on  past,  and  those  which  act  on  future  con- 
tracts; that  those  of  the  first  description  can  seldom  be  jus- 
tified, while  those  of  the  last  are  proper  subjects  of  ordinary 
l^slative  discretion,  must  be  admitted.  A  constitutional 
restriction,  therefore,  on  the  power  to  pass  laws  of  the  one 
class,  may  very  well  consist  with  entire  legislative  freedom 
respecting  those  of  the  other.  Yet,  when  we  consider 
the  nature  of  our  Union;  that  it  is  intended  to  make  us, 
in  a  great  measure,  one  people,  as  to  commercial  ob* 
jects ;  that,  so  far  aS  respects  the  intercommunication  of 
individuals,  the  fines  of  separation  between  States  are,  in 
many  respects,  obliterated ;  it  Would  no't  be  matter  of  sur- 
prise, if,  on  the  delicate  subject  of  contracts  once  formed, 
the  interference  of  State  legislation  should  be  greatly 
abridged,  or  entirely  forbidden.  In  the  nature  of  the  pro- 
vision, then,  there  seems  to  be  nothing  which  ought  to  in- 
fluence our  construction  of  the  words  ;  and,  in  making  that 
construction,  the  whole  clause,  which  consists  of  a  single 
sentence,  is  to  be  taken  together,  and  the  intention  is  to  be 
collected  from  the  whole. 

The  first  paragraph  of  the  tenth  section  of  the  first  article, 
which  comprehends  the  provision  under  consideration,  con- 
tains an  enumeration  of  those  cases  in  which  the  action  of 
the  State  legislature  is  entirely  prohibited.  The  second 
enumerates  those  in  which  the  prohibition  is  modified.  The 
first  paragraph,  consisting  of  total  prohibitions,  comprehends 
two  classes  of  powers.  Those  of  the  first  are  political  and 
general  in  their  nature,  being  an  exercise  of  Sovereignty 
without  affecting  the  rights  of  individuals.  These  are,  the 
powers  *'  to  enter  into  any  treaty,  alliance,  or  confederation ; 
grant  letters  of  marque  or  reprisal,  coin  money,  emit  bills 
of  credit." 

The  second  class  of  prohibited  laws  comprehends  those 
whose   operation  consists  in  their  action  on  individuals. 
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These  are,  laws  whjcb  m^ke  aoy  tbiDg  but  gold  %ui  silver  coip      |  g^Y^ 
a  tender  in  payment  of  debts,  bills  of  attainder,  ex  post  facto  v^^^v^^/ 
laws,  or  laws  impairing  the  obligation  of  contracts,  or  which      ^S<^^ 
grant  any  title  of  nobility.  Saondert. 

In  all  these  cases,  whether  the  thing  prohibited  be  the  ex- 
ercise of  mere  political  power,  or  legislatiye  action  on  indi- 
vidaals,  the  prohibition  is  completes  and  total.  There  is  no 
exception  from  it.  L^slation  of  every  description  is  com- 
prehended within  it.  A  State  is  9s  entirely  forbidden  to 
pass  laws  impairing  the  obligation  of  contracts,  as  to  make 
treaties,  or  coin  money.  The  question  r^urs,  wh^t  is  a 
law  impairing  the  obligation  of  contracts  ? 

In  solving  this  Question,  all  the  acumen  which  controversy 
can  give  to  the  human  mind,  has  been  employed  in  scanning 
the  whole  sentence,  and  every  word  of  it.  Arguments  have 
been  drawn  from  the  context,  and  from  the  particular  terms 
in  which  the  prohibition  is  expressed,  for  the  purpose,  on 
the  one  part,  of  showing  its  application  to  all  lawq  whicfi  act 
upon  contracts,  whether  prospectively  or  retrospectively ; 
and,  on  the  other,  of  limiting  it  to  laws  which  act  on  contracts 
previously  formed. 

The  first  impression  which  the  words  make  on  the  mind, 
would  probably  be,  that  the  prohibition  was  intended  to  be 
general.  A  contract  is  commonly  understood  to  be  the 
agreement  of  the  parties ;  and,  if  it  be  not  illegal,  to  bind 
them  to  the  extent  of  their  stipulations.  It  requires  reflec- 
tion, it  requires  some  intellectual  effort,  to  efiace  this  im- 
pression, and  to  come  to  the  conclusion,  that  the  words 
contract  and  obligation,  as  used  in  the  constitution,  are  not 
used  in  this  sense.  If,  however,  the  result  of  this  mental 
eflbrt,  fairly  made,  be  the  correction  of  this  impression,  it 
ought  to  be  corrected. 

So  much  of  this  prohibition  as  restrains  the  power  of  the 
States  to  punish  oflenders  in  criminal  cases,  the  prohibition 
to  pass  bills  of  attainder  and  ex  post  facto  laws,  is,  in  its 
very  terms,  confined  to  pre-existing  cases.  A  bill  of  attain- 
der can  be  only  for  crimes  already  committed ;  and  a  law  is 
Tkoi  ex  post  facto  J  unless  it  looks  back  to  an  act  done  before 
its  passage.  Language  is  incapable  of  expressing,  in  plainer 
terms,  that  the  mind  of  the  Convention  was  directed  to  re- 
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1827.      troactive  legislation.     The  thing  forbidden  is  retroaction. 

\^^^v^^   But  that  part  of  the  Clause  which  relates  to  the  civil  trans- 
Ogden      actions  of  individuals,  is  expressed  in  more  general  terms ; 

Saunders,  in  terms  which  comprehend,  in  their  ordinary  signification, 
cases  which  occur  after,  as  well  as  those  which  occur  before, 
the  passage  of  the  act.  It  forbids  a  State  to  make  any 
thing  but  ^old  and  silver  coin  a  tender  in  payment  of  debts, 
or  to  pass  any  law  impairing  the  obligation  of  contracts^ 
These  prohibitions  relate  to  kindred  subjects.  They  con- 
.  template  legislative  interference  with  private  rights,  and  re- 
strain that  interference.  In  construing  that  part  of  the 
clause  which  respects  tender  laws,  a  distinction  has  never 
been  attempted  between  debts  existing  at  the  time  the  law 
may  be  passed,  and  debts  afterwards  created.  The  prohi- 
bition  has  been  considered  as  total ;  sind  yet  the  difference 
in  principle  between  making  property  a  tender  in  payment 
of  debts,  contracted  after  the  passage  of  the  act,  and  dis- 
charging those  debts  without  payment,  or  by  the  surrender 
of  property,  between  an  absolute  right  to  tender  in  pay- 
ment, and  a  contingent  right  to  tender  in  payment,  or  in  dis- 
charge of  the  debt,  is  not  clearly  discernible.  Nor  is  the 
difference  in  language  so  obvious,  as  to  denote  plainly  a  diffe- 
rence of  intention  in  the  framers  of  the  instrument.  ^^  No 
State  shall  make  any  thing  but  gold  and  silver  coin  a  tender 
in  payment  of  debts.^^  Does  the  word  '^  debts''  mean,  gene- 
rally, those  due  when  the  law  applies  to  the  case,  or  is  it 
limited  to  debts  due  at  the  passage  of  the  act  ?  The  same 
train  of  reasoning  which  would  confine  the  subsequent 
words  to  contracts  existing  at  the  passage  of  the  law,  would 
go  far  in  confining  these  words  to  debts  existing  at  that  time. 
Yet,  this  distinction  has  never,  we  believe,  occurred  to  any 
person.  How  soon  it  may  occur  is  not  for  us  to  determine* 
We  think  it  would,  unquestionably,  defeat  the  object  of  tho 
clause. 

The  counsel  for  the  plaintiff  insist,  that  the  word  ^^  im« 
pairing,''  in  the  present  tense,  limits  the  signification  of  the 
provision  tp  the  operation  of  the  act  at  the  time  of  its  pas- 
sage ;  that  no  law  can  be  accurately  said  to  impair  the  obli- 
gation of  coiUracts,  unless  the  contracts  exist  at  the  ttmc% 
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The  law  cannot  impair  what  does  not  exist,     li  cannot  act      i  ^27. 
on  nonentities.  v^r^O^/ 

There  might  be  weight  in  this  argument,  if  the  prohibited  ^S^^^^T 
laws  were  such  only  as  operated  of  themselves,  and  imme-  Saunders, 
diately  on  the  contract.  But  insolvent  laws  are  to  ope- 
rate on  a  future,  contingent,  unforeseen  event.  The  time 
to  which  the  word  '^  impairing"  applies,  is  not  the  time  of 
the  passage  of  the  act,  but  of  its  action  on  the  contract. 
That  is,  the  time  present  in  contemplation  of  the  prohibit 
tion.  The  law,  at  its  passage,  has  no  effect  whatever  on  the 
contract.  Thus,  if  a  note  be  given  in  New- York  for  the 
payment  of  money,  and  the  debtor  removes  out  of  that 
State  into  Connecticut,  and  becomes  insolvent,  it  is  not 
pretended  that  his  debt  can  be  discharged  by  the  law  of 
New- York.  Consequently,  that  law  did  not  operate  on  the 
contract  at  its  formation.  When,  then,  does  its  operation 
commence  ?  We  answer,  when  it  is  applied  to  the  contract. 
Then,  if  ever,  and  not  till  then,  it  acts  on  the  contract,  and 
becomes  a  law  impairing  its  obligation.  Were  its  constitu- 
tionality, with  respect  to  previous  contracts,  to  be  admitted, 
it  would  not  impair  their  obligation  until  an  insolvency 
should  take  place,  and  a  certificate  of  discharge  be  granted. 
Till  these  events  occur,  its  impairing  faculty  is  suspended* 
A  law,  then,  of  this  description,  if  it  derogates  from  the 
obligation  of  a  contract,  when  applied  to  it,  is,  grammati- 
cally speaking,  as  much  a  law  impairing  that  obligation, 
though  made  previous  to  its  formation,  as  if  made  subse- 
quently. 

A  question  of  more  difficulty  has  been  pressed  with  great 
earnestness.  It  is,  what  is  the  original  obligation  of  a  con- 
tract, made  after  the  passage  of  such  an  act  as  the  insolvent 
law  of  New-York  ?  Is  it  unconditional  to  perform  the  very 
thing  stipulated,  or  is  the  condition  implied,  that,  in  the 
event  of  insolvency,  the  contract  shall  be  satisfied  by  the 
surrender  of  property  ?  The  original  obligation,  whatever 
that  may  be,  must  be  preserved  by  the  constitution.  Any 
law  which  lessens,  must  impair  it. 

All  admit,  that  the  constitution  refers  to,  and  preserves, 
the  legal,  not  the  moral  obligation  of  a  contract.     Obliga- 
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1837.  tions  purely  moral,  are  to  be  enforced  by  the  operation  of 
V^rv*^  internal  and  invisible  agents,  not  by  the  agency  of  human 
^g^«"  laws.  The  restraints  imposed  on  States  by  the  constitution, 
SauDdert.  are  intended  for  those  objects  which  would,  if  not  restrain- 
ed, be  the  subject  of  State  legislation.  What,  then,  was 
the  original  legal  obligation  of  the  contract  now  under  the 
consideration  of  the  Court  ? 

The  plaintiff  insists,  that  the  law  enters  into  the  contract 
so  completely  as  to  become  a  constituent  part  of  it.  That 
it  is  to  be  construed  as  if  it  contained  an  express  stipulation 
to  be  discharged,  should  the  debtor  become  insolvent,  by 
the  surrender  of  all  his  property  for  the  benefit  of  his  ere* 
ditors,  in  pursuance  of  the  act  of  the  legislature. 

This  is,  unquestionably,  pressing  the  argument  very  far; 
and  the  establishment  of  the  principle  leads  inevitably  to 
consequences  which  would  affect  society  deeply  and  sen* 
ously* 

Had  an  express  condition  been  inserted  in  the  contract, 
declaring  that  the  debtor  might  be  discharged  from  it  at  any 
time  by  surrendering  all  his  property  to  his  creditors,  this 
condition  would  have  bound  the  creditor.  It  would  have 
constituted  the  obligation  of  his  contract ;  and  a  legislative 
act  annulling  the  condition  would  impair  the  contract.  Such 
an  act  would,  as  is  admitted  by  all,  be  unconstitutional,  be- 
cause it  operates  on  pre-existing  agreements.  If  a  law  au- 
thorizing debtors  to  discharge  themselves  from  their  debts 
by  surrendering  their  property,  enters  into  the  contract,  and 
forms  a  part  of  it,  if  it  is  equivalent  to  a  stipulation  between 
the  parties,  no  repeal  of  the  law  can  affect  contracts  made 
during  its  existence.  The  effort  to  give  it  that  effect  would 
impair  their  obligation.  The  counsel  for  the  plaintiff  per- 
ceive, and  avow  ''this  cotiBequence,  in  effect,  when  they 
contend,  that  to  deny  the  operation  of  the  law  on  the  con- 
tract under  consideration,  is  to  impair  its  obligation.  Are 
genUemen  prepared  to  say,  that  an  insolvent  law,  once  en- 
acted, must,  to  a  considerable  extent,  be  permanent  ?  That 
the  l^slature  is  incapable  of  varying  it  so  far  as  respects 
existing  contracts  ? 

So,  too,  if  one  of  the  conditions  of  an  obligation  for  the 
payment  of  money  be,  that  on  the  insolvency  of  the  obli- 
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gor,  or  on  any  event  agreed  on  by  the  parties,  he  should  be      1827. 
at  liberty  to  discbai^e  it  by  the  tender  of  all,  or  part  of  his  \^^^\r^t^ 
property,  no  question  could  exist  respecting  the  validity  of     ^6^^" 
the  contract,  or  respecting  its  security  from  legislative  in-    Saunder». 
terference.     If  it  should  be  determined,  that  a  law  autho- 
rizing the  same  tender,  on  the  same  contingency,  enters  into, 
and  forms  a  part  of  the  contract,  then,  a  tender  law,  though 
expressly  forbidden,  with  an  obvious  view  to  its  prospective, 
as  well  as  retrospective  operation,  would,  by  becoming  the 
contract  of  the  parties,  subject  all  contracts  made  after  its 
passage  to  its  control.     If  it  be  said,  that  such  a  law  would 
be  obviously  unconstitutional  and  void,  and,  therefore,  could 
not  be  a  constituent  part  of  the  contract,  we  answer,  that  if 
the  insolvent  law  be  unconstitutional,  it  is  equally  void,  and 
equally  incapable  of  becoming,  by  mere  implication,  a  part        * 
of  the  contract.     The  plainness  of  the  repugnaficy  does 
not  change  the  question.     That  may  be  very  clear  to  one 
intellect,  which  is  far  from  being  so  to  another.     The  law 
now  under  consideration  is,  in  the  opinion  of  one  party, 
'  clearly  consistent  with  the  constitution,  and,  in  the  opinion 
of  the  other,  as  clearly  repugnant  to  it.     We  do  not  admit 
the  correctness  of  that  reasoning  which  would  settle  this 
question  by  introducing  into  the  contract  a  stipulation  not 
admitted  by  the  parties. 

This  idea  admits  of  being  pressed  still  farther.  If 'one 
law  enters  into  all  subsequent  contracts,  so  does  every  other 
law  which  relates  to  the  .subject.  A  legislative  act,  then, 
declaring  that  all  contracts  should  be  subject  to  legislative 
control,  and  should  be  discharged  as  the  legislature  might 
prescribe,  would  become  a  component  part  of  every  con- 
tract, and  be  one  of  its  conditions.  Thus,  one  of  the  most 
important  features  in  the  constitution  of  the  United  States, 
one  which  the  state  of  the  times  most  urgently  required, 
one  on  which  the  good  and  the  wise  reposed  confidently  for 
securing  the  prosperity  and  harmony  of  our  citizens,  would 
lie  prostrate,  and  be  construed  into  an  inanimate,  inopera- 
tive, unmeaning  clause. 

Gentlemen  are  struck  with  the  enormity  of  this  resull, 
and  deny  that  their  principle  leads  to  it.  They  dislinguish, 
or  n1  tempt  to  distinguish,  between  the  incorporation  of  a 
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1 827.      general  law,  such  as  has  been  stated,  and  the  incorporaliou 
\^^-v-^^  of  a  particular  law,  such  as  the  insolvent  law  of  New  -York, 
Ogden      \j^j^Q  (jr^Q  contract.     But  will  reason  sustain  this  distinction  ? 
Saunders.   They  say,  that  men  cannot  be  supposed  to  a^ree  to  so  inde- 
finite an  article  as  such  a  general  law  would  be,  but  may 
well  be  supposed  to  agree  to  an  article,  reasonable  in  itself, 
and  the  full  extent  of  which  is  understood. 

But  the  principle  contended  for  does  not  make  the  inser- 
tion of  this  new  term  or  condition  into  the  contract,  to  depend 
upon  its  reasonableness.  It  is  inserted  because  the  l^isla- 
ture  has  so  enacted.  If  the  enactment  of  the  legislature 
becomes  a  condition  of  the  contract  because  it  is  an  enact- 
ment, then  it  is  a  high  prerogative,  indeed,  to  decide,  that 
one  enactment  shall  enter  the  contract,  while  another,  pro- 
ceeding from  the  same  authority,  shall  be  excluded  from  it. 

The  counsel  for  the  plaintiff  illustrates  and  supports  this 
position  by  several  legal  principles,  and  by  some  decisions 
of  this  Court,  which  have  been  relied  on  as  being  applicable 
to  it. 

The  first  case  put  is,  interest  on  a  bond  payable  on  de- 
mand, which  does  not  stipulate  interest.  This,  he  says,  is 
not  a  part  of  the  remedy,  but  a  new  term  in  the  contract. 

Let  the  correctness  of  this  averment  be  tried  by  the 
course  of  proceeding  in  such  cases. 

The  failure  to  pay,  according  to  stipulation,  is  a  breach  of 
the  contract,  and  the  means  used  to  enforce  it  constitute  the 
remedy  which  society  affords  the  injured  party.  If  the  obli- 
gation contains  a  penalty,  this  remedy  is  universally  so  regu- 
lated that  the  judgment  shall  be  entered  for  the  penalty,  to 
be  dischai^ed  by  the  payment  of  the  principal  and  interest. 
But  the  case  on  which  counsel  has  reasoned  is  a  single  bill. 
In  this  case,  the  party  who  has  broken  his  contract  is  liable 
for  damages.  The  proceeding  to  obtain  those  damages  is 
as  much  a  part  of  the  remedy  as  the  proceeding  to  obtain 
the  debt.  They  are  claimed  in  the  same  declaration,  and 
as  being  distinct  from  each  other.  The  damages  nfiust  be 
assessed  by  a  jury ;  whereas,  if  interest  formed  a  part  of  the 
debt,  it  would  be  recovered  as  part  of  it.  The  declaration 
would  claim  it  as  a  part  of  the  debt;  and  yet,  if  a  suitor 
were  to  declare  on  such  a  bond  as  containing  this  n^w  term 
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for  the  payment  of  interest,  be  would  not  be  permitted  to      1837. 
give  a  bond  in  evidence  in  which  this  supposed  tern  was  not  v^^v^^ 
written.     Any  law  regulating  the  proceedings  of  Courts  on      ^S<^^ 
this  subject,  would  be  a  law  regulating  the  remedy.  Saunden. 

The  liability  of  the  drawrr  of  a  bill  of  exchange,  stands 
upon  the  same  principle  with  every  other  implied  con- 
tract. He  has  received  the  money  of  the  person  in  whose 
favour  the  bill  is  drawn,  and  promises  that  it  shall  be 
returned  by  the  drawee.  If  the  drawee  fail  to  pay  the  bill, 
then  the  promise  of  the  drawer  is  broken,  and  for  this  breach 
of  contract  he  is  liable.  The  same  principle  applies  to 
the  endorser.  His  contract  is  not  written,  but  his  name  is 
evidence  of  bis  promise  that  the  bill  shall  be  paid,  and  of 
bis  having  received  value  for  it.  He  is,  in  effect,  a  new 
drawer,  and  has  made  a  new  contract.  The  law  does  not 
require  that  this  contract  shall  be  in  writing;  and, in  deter- 
mining what  evidence  shall  be  sufficient  to  prove  it,  does 
not  introduce  new  conditions  not  actually  made  by  the  par- 
ties. The  same  reasoning  applies  to  the  principle  which 
requires  notice.  The  original  contract  is  not  written  at 
laige.  It  is  founded  on  the  acts  of  the  parties,  and  its  ex- 
tent is  measured  by  those  acts.  A.  draws  on  B.  in  favour 
of  C,  for  value  received.  The  bill  is  evidence  that  he  has 
received  value,  and  has  promised  that  it  shall  be  paid.  He  has 
funds  in  the  hands  of  the  drawer,  and  has  a  right  to  expect 
that  his  promise  will  be  performed.  He  has,  also,  a  right  to 
expect  notice  of  its  non-performance,  because  his  conduct 
may  be  materially  influenced  by  this  failure  of  the  drawee. 
He  ought  to  have  notice  that  his  bill  is  disgraced,  because 
this  notice  enables  him  to  take  measures  for  his  own  securi- 
ty. It  is  reasonable  that  he  should  stipulate  for  this  notice, 
and  the  law  presumes  that  he  did  stipulate  for  it. 

A  great  mass  of  human  transactions  depends  upon  implied 
contracts ;  upon  contracts  which  are  not  written,  but  which 
grow  out  of  the  acts  of  the  parties.  In  such  cases,  the  par- 
ties are  supposed  to  have  made  those  stipulations,  which,  as 
honest,  fair,  and  just  men,  they  ought  to  have  made.  When 
the  law  assumes  that  they  have  made  these  stipulations,  it 
does  not  vary  their  contract,  or  introduce  new  terms  into  it, 
but  declares  that  certain  acts,  unexplained  by  compact,  im- 
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1897.      P^^6  certain  duties,  and  that  the  parties  had  stipulated  for 
v.#^^^^  their  performance.     The  difference  is  obvious  between  this 

Ogden      g^jj  ^Y^^  introduction  of  a  new  condition  into  a  contract 
Saunders,  drawn  out  in  writing,  in  which  the  parties  have  expressed 
every  thing  that  is  to  be  done  by  either. 

The  usage  of  banks,  by  which  days  of  grace  are  allowed  on 
notes  payable  and  negotiable  in  bank,  is  of  the  same  charac- 
ter. Days  of  grace,  from  their  very  term,  originate  partly 
in  convenience,  and  partly  in  the  indulgence  of  the  creditor. 
By  the  terms  of  the  note,  the  debtor  has  to  the  last  hour  of  the 
day  on  which  it  becomes  payable,  to  comply  with  it ;  and  it 
would  often  be  inconvenient  to  take  any  steps  after  the  close 
I  of  day.    It  is  oflien  convenient  to  postpone  subsequent  pro- 

ceedings till  the  next  day.  Usage  has  extended  this  time  of 
grace  generally  to  three  days,  and  in  some  banks  to  four. 
This  usAge  is  made  a  part  of  the  contract,  not  by  the  interfe* 
rence  of  the  legislature,  but  by  the  act  of  the  parties.  The 
case  cited  from  9  Wheat.  Rep.  581.  is  a  note  discounted  in 
bank.  In  all  such  cases  the  bank  receives,  and  the  maker  of  the 
note  pays,  interest  for  the  days  of  grace.  This  would  be  il- 
legal and  usurious,  if  the  money  was  not  lent  for  these  addi- 
tional days.  The  extent  of  the  loan,  therefore,  is  regulated 
by  the  act  of  the  parties,  and  this  part  of  the  contract  is 
founded  on  their  act.  Since,  by  contract,  the  maker  is  not 
liable  for  his  note  until  the  days  of  grace  are  expired,  he  has 
not  broken  his  contract  until  they  expire.  The  duty  of 
giving  notice  to  the  endorser  of  his  failure,  does  not  arise, 
until  the  failure  has  taken  place ;  and,  consequently,  the  pro- 
mise of  the  bank  to  give  such  notice  is  performed,  if  it  be 
given  when  the  event  has  happened. 

The  case  of  the  JSanA:  of  Columbia  v.  Oakley,  (4  Wheat.  Rep. 
235.)  was  one  in  which  the  legislature  had  given  a  summary  re- 
medy to  the  bank  for  a  broken  contract,  and  had  placed  that 
remedy  in  the  hands  of  the  bank  itself.  The  case  did  not  turn 
on  the  question  whether  the  law  of  Maryland  was  introduced 
into  the  contract,  but  whether  a  party  might  not,  by  his  own 
conduct,  renounce  his  claim  to  the  trial  by  jury  in  a  particular 
case.  The  Court  likened  it  to  submissions  to  arbitration,  and 
^o  stipulation  and  forthcoming  bonds.     The  principle  set  tM 
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in  that  case  is,  that  a  party  may  renounce  a  benefit,  and  that      1827. 
Oakley  had  exercised  this  right.  ^^^^^"^^ 

The  cases  from  Strange  and  East  turn  upon  a  principle,  ^  ^^ 
which  is  generally  recoj^nised,  but  which  is  entirely  distinct  Saunders, 
from  that  which  they  are  cited  to  support.  It  is,  that  a  man 
who  is  discharged  by  the  tribunals  of  his  own  country,  acting 
under  its  laws,  may  plead  that  discharge  in  any  other  coun- 
try. The  principle  is,  that  laws  act  upon  a  contract,  not 
that  they  enter  into  it,  and  become  a  stipulation  of  the  par- 
ties. Society  affords  a  remedy  for  breaches  of  contract.  If 
that  remedy  has  been  applied,  the  claim  to  it  is  extinguished. 
The  external  action  of  law  upon  contracts,  by  administering 
the  remedy  for  their  breach,  or  otherwise,  is  the  usual  ex- 
ercise of  legislative  power.  The  interference  with  those  con- 
tracts, by  introducing  conditions  into  them  not  agreed  to  by 
the  parties,  would  be  a  very  unusual  and  a  very  extraordi« 
nary  exercise  of  the  legislative  power,  which  ought  not  to  be 
gratuitously  attributed  to  laws  that  do  not  profess  to  claim  iti 
If  the  law  becomes  a  part  of  the  contract,  change  of  place 
would  not  expunge  the  condition.  A  contract  made  in  New- 
York  would  be  the  same  in  any  other  State  as  in  New- 
Yoric,  and  would  still  retain  the  stipulation  originally  intro- 
duced into  it,  that  the  debtor  should  be  discharged  by  the 
surrender  of  his  estate. 

It  is  not,  we  think,  true,  that  contracts  are  entered  into  in 
contemplation  of  the  insolvency  of  the  obligor.  They  are 
framed  with  the  expectation  that  they  will  be  literally  per- 
formed. Insolvency  is  undoubtedly  a  casualty  which  is  pos- 
sible, but  is  never  expected.  In  the  ordinary  course  of  hu- 
man transactions,  if  even  suspected,  provision  is  made  for  it, 
by  taking  security  against  it.  When  it  comes  unlooked  for, 
it  would  be  entirely  contrary  to  reason  to  consider  it  as  a  part 
of  the  contract. 

We  have,  then,  no  hesitation  in  saying  that,  however  law 
may  act  upon  contracts,  it  does  not  enter  into  them,  and  be- 
come a  part  of  the  agreement.  The  effect  of  such  a  prin- 
ciple would  be  a  mischievous  abridgment  of  legislative  pow- 
er over  subjects  within  the  proper  jurisdiction  of  States, 
by  arresting  their  power  to  repeal  or  modify  such  laws  with 
respect  to  existing;  contracts. 
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1 827«  ^^  although  the  argument  is  not  sustainable  in  this  form, 

v^^v^^  it  assumes  another,  in  which  it  is  more  plausible.    Contract, 

Ogden      j^  jg  g^^  being  the  creature  of  society,  derives  its  obligation 

Saunders,   from  the  law ;  and,  although  the  law  may  not  enter  into  the 

agreement  so  as  to  form  a  constituent  part  of  it,  still  it  acts 

externally  upon  the  contract,  and  determines  how  far  the 

principle  of  coercion  shall  be  applied  to  it;  and  this  being 

universally  understood,  no  individual  can  complain  justly  of 

its  application  to  himself,  in  a  case  where  it  was  known 

when  the  contract  was  formed. 

This  argument  has  been  illustrated  by  references  to  the 
statutes  of  frauds,  of  usury,  and  of  limitations.  The  con- 
struction of  the  words  in  the  constitution,  respecting  con- 
tracts, for  which  the  defendants  contend,  would,  it  has  been 
said,  withdraw  all  these  subjects  from  State  legislation.  The 
acknowledgment,  that  they  remain  within  it,  is  urged  as  an 
admission,  that  contract  is  not  withdrawn  by  the  constitution, 
but  remains  under  State  control,  subject  to  this  restriction 
only,  that  no  law  shall  be  passed  impairing  the  obligation  of 
contracts  in  existence  at  its  passage. 

The  defendants  maintain  that  an  error  lies  at  the  very 
foundation  of  this  aigument.  It  assumes  that  contract  is  the 
mere  creature  of  society,  and  derives  all  its  obligation  from 
human  legislation.  That  it  is  not  the  stipulation  an  indivi- 
dual makes  which  binds  him,  but  some  declaration  of  the  su- 
preme power  of  a  State  to  which  he  belongs,  that  he  shall 
perform  what  he  has  undertaken  to  perform.  That  though 
this  original  declaration  may  be  lost  in  remote  antiquity,  it 
must  be  presumed  as  the  origin  of  the  obligation  of  contracts. 
This  postulate  the  defendants  deny,  and,  we  think,  with 
great  reason. 

It  is  an  argument  of  no  inconsiderable  weight  against  it. 
that  we  find  no  trace  of  such  an  enactment.  So  far  back 
as  human  research  carries  us,  we  find  the  judicial  power  as 
a  part  of  ihe  executive,  administering  justice  by  the  applica- 
tion of  remedies  to  violated  rights,  or  broken  contracts.  Wc 
find  thai  power  applying  these  remedies  on  the  idea .  of  a 
pre-existing  obligation  on  every  man  to  do  what  he  has  pro- 
mised on  consideration  to  do;  that  the  breach  of  this  obliga* 
tion  is  an  injury  for  which  the  injured  party  has  a  just  claim 
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to  compensation,  and  that  society  ought  to  afford  him  a  re-  18S7. 
mcdy  for  that  injury.  We  Bud  allusions  to  the  mode  of  ac- 
quiring property,  but  we  find  no  allusion,  from  the  earliest 
time,  to  any  supposed  act  of  the  goTeming  power  giving  ob- 
ligation to  contracts.  On  the  contrary,  the  proceedings  re- 
specting them  of  which  we  know  any  thing,eyince  the  idea  of 
a  pre-existing  intrinsic  obligation  which  human  law  enforces. 
If,  on  tracing  the  right  to  contract,  and  the  obligations  created 
by  contract,  to  their  source,  we  find  them  to  exist  anterior 
to,  ^nd  independent  of  society,  we  may  reasonably  conclude 
that  those  ori|2^nal  and  pre-existing  principles  are,  like  mauj 
other  natural  rights,  brought  with  man  into  society ;  and, 
althou^  they  may  be  controlled,  are  not  given  by  human 
legislation. 

In  the  rudest  state  of  nature  a  man  governs  himself,  and 
labours  for  his  own  purposes.  That  which  he  acquires  is 
his  own,  at  least  while  in  his  possession,  and  he  may  trans** 
fer  it  to  another.  This  transfer  passes  his  right  to  that 
other.  Hence  the  right  to  barter.  One  man  may  have  ac- 
quired more  skins  than  are  necessary  for  his  protection  from 
the  cold ;  another  more  food  than  is  necessary  for  his  im-v 
mediate  use.  They  agree  each  to  supply  the  wants  of  the 
other  from  his  surplus.  Is  this  contract  without  obligation  t 
If  one  of  them,  having  received  and  eaten  the  food  he  need- 
ed, refuses  to  deliver  the  skin,  may  not  the  other  rightfully 
compel  him  to  deliver  it  ?  Or  two  persons  agree  to  unite 
their  strength  and  skill  to  hunt  together  for  their  mu- 
tual advantage,  engaging  to  divide  the  animal  they  shall 
roaster.  Can  one  of  them  rightfully  take  the  whole  ?  or, 
should  he  attempt  it,  may  not  the  other  force  him  to  a  divi-' 
sion  ?  If  the  answer  to  these  questions  must  affirm  the  duty 
of  keeping  faith  between  these  parties,  and  the  right  to  en- 
force it  if  violated,  the  answer  admits  the  obligation  of  con- 
tracts, because,  upon  that  obligation  depends  the  right  to 
enforce  them.  Superior  strength  may  give  the  power,  but 
cannot  give  the  right.  The  rightfulness  of  coercion  must 
depend  on  the  pre-existing  obligation  to  do  that  for  which 
compulsion  is  used.  It  is  no  objection  to  the  principle, 
that  the  injured  party  may  be  the  weakest.  In  society,  tl|6 
Vol.  XII.  44 
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rilj  surrendered  to  government;  and  this  surrender  imposes       1827. 
on  government  the  correlative  duty  of  furnishing  a  remedy,  v^^^v"^^ 
The  right  to  regulate  contracts,  to  prescribe  rules  by  which      ^g^^®** 
they  shall  be  evidenced,  to  prohibit  such  as  may  be  deemed    Saunders, 
mischievous,  is  unquestionable,  and  has  been  universally  ex- 
ercised.    So  far  as  this  power  has  restrained  the  original 
right  of  individuals  to  bind  themselves  by  contract,  it  is  re- 
strained ;  but  beyond  these  actual   restraints  the  original 
power  remains  unimpaired. 

This  reasoning  is,  undoubtedly,  much  strengthened  by  the 
authority  of  those  writers  on  natural  and  national  law, 
whose  opinions  have  been  viewed  with  profound  respect  by 
the  wisest  men  of  the  present,  and  of  past  ages. 

Supposing  the  obligation  of  the  contract  to  be  derived 
from  the  agreement  of  the  parties,  we  will  inquire  how  far 
law  acts  externally  on  it,  and  may  control  that  obligation. 
That  law  may  have,  on  future  contracts,  all  the  effect  which 
the  counsel  for  the  plaintiff  in  error  claim,  will  not  be  de- 
nied. That  it  is  capable  of  discharging  the  debtor  under 
the  circumstances,  and  on  the  conditions  prescribed  in  the 
statute  which  has  been  pleaded  in  this  case,  will  not  be  con- 
troverted. But  as  this  is  an  operation  which  was  not  intended 
by  the  parties,  nor  contemplated  by  them,  the  particular 
act  can  be  entitled  to  this  operation  only  when  it  has  the 
full  force  of  law.  A  law  may  determine  the  obligation  of  a 
contract  on  the  happening  of  a  contingency,  because  it  is 
the  law.  If  it  be  not  the  law,  it  cannot  have  this  effect. 
When  its  existence  as  law  is  denied,  that  existence  cannot 
be  proved  by  showing  what  are  the  qualities  of  a  law.  Law 
has  been  defined  by  a  writer,  whose  definitions  especially 
have  been  the  theme  of  almost  universal  panegyric,  '^  to  be 
a  rule  of  civil  conduct  prescribed  by  the  supreme  power  in 
a  State."  In  our  system,  the  legislature  of  a  State  is  the 
supreme  power,  in  all  cases  where  its  action  is  not  restrained 
by  the  constitution  of  the  United  States.  Where  it  is  so 
restrained,  the  legislature  ceases  to  be  the  supreme  power, 
and  its  acts  are  not  law.  It  is,  then,  begging  the  question 
to  sa^,  that,  because  contracts  may  be  discharged  by  a  law 
previously  enacted,  this  contract  may  be  discharged  by  this 
act  of  the  legislature  of  New- York ;  for  the  question  re-* 
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1S37.  ^""^  "P^^  "^'  '^  ^^^^  ^^^  ^  '^^  '  ^^  ^^  consistent  with,  oi* 
V^^-v*^^  repugnant  to,  the  constitution  of  the  United  States?  This 
Ogden  question  is  to  be  solved  only  bj  the  constitution  itself. 
Saunders.  ^^  examining  it,  we  readily  admit,  that  the  whole  subject 
of  contracts  is  under  the  control  of  society,  and  that  all  the 
power  of  society  over  it  resides  in  the  State  legislatures,  ex- 
cept in  those  special  cases  where  restraint  is  imposed  by  the 
constitution  of  the  United  States.  The  particular  restraint 
now  under  consideration  is  on  the  power  to  impair  the  obli- 
gation of  contracts.  The  extent  of  this  restraint  cannot  be 
ascertained  by  showing  that  the  legislature  may  prescribe 
the  circumstances,  on  which  the  original  validity  of  a  con- 
tract shall  be  made  to  depend.  If  the  legislative  will  be, 
that  certain  agreements  shall  be  in  writing,  that  they  shall  be 
sealed,  that  they  shall  be  attested  by  a  certain  number  of 
witnesses,  that  they  shall  be  recorded,  or  that  they  shall  as- 
sume any  prescribed  form  before  they  become  obligatory,  all 
these  are  regulations  which  society  may  rightfully  make, 
aad  which  do  not  come  within  the  restrictions  of  the  consti- 
totiou,  because  they  do  not  impair  the  obligation  of  the  con- 
tract. The  obligation  must  exist  before  it  can  be  impaired ; 
and  a  prohibition  to  impair  it,  when  made,  does  not  imply  an 
inability  to  prescribe  those  circumstances  which  shall  create 
its  obligation.  The  statutes  of  frauds,  therefore,  which 
have  been  enacted  in  the  several  States,  and  which  are  ac- 
knowledged to  flow  from  the  proper  exercise  of  State  sove- 
reignty, prescribe  regulations  which  must  precede  the  obli- 
gation of  the  contract,  and,  consequently,  cannot  impair  that 
obligation.  Acts  of  this  description,  therefore,  are  most 
clearly  not  within  the  prohibition  of  the  constitution. 

The  acts  against  usury  are  of  the  same  character.  They 
declare  the  contract  to  be  void  in  the  beginning.  They  deny 
that  the  instrument  ever  became  a  contract  They  deny  it  all 
original  obligation ;  and  cannot  impair  that  which  never  came 
into  existence. 

Acts  of  limitations  approach  more  nearly  to  the  subject 
of  consideration,  but  are  not  identified  with  it.  They  de- 
feat a  contract  once  obligatory,  and  may,  therefore,  be  sup- 
posed to  partake  of  the  character  of  laws  which  impair  its 
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obligation.     But  a  practical  view  of  the  subject  will  show      1837. 
us  that  the  two  laws  stand  upon  distinct  principles.  K^^^v^^ 

In  the  case  of  Sturga  v.  Crowmnshieid^  it  was  observed  *  *" 
by  the  Court,  that  these  statutes  relate  only  to  the  remedies  Saunders, 
which  are  furnished  in  the  Courts  ;  and  their  language  is  ge- 
nerally confined  to  the  remedy.  They  do  not  purport  to 
dispense  with  the  performance  of  a  contract,  but  proceed  on 
the  presumption  that  a  certain  length  of  time,  unexplained 
by  circumstances,  is  reasonable  evidence  of  a  performance* 
It  is  on  this  idea  alone  that  it  is  possible  to  sustain  the  deci- 
sion, that  a  bare  acknowledgment  of  the  debt,  unaccompa- 
nied with  any  new  promise,  shall  remove  the  bar  created  by 
the  act.  It  would  be  a  mischief  not  to  be  tolerated,  if  con- 
tracts might  beset  up  at  any  distance  of  time,  when  the  evi- 
dence of  payment  might  be  lost,  and  the  estates  of  the  dead, 
or  even  of  the  living  be  subjected  to  these  stale  obligations. 
The  principle  is,  without  the  aid  of  a  statute,  adopted  by  the 
Courts  as  a  rule  of  justice.  The  legislature  has  enacted  no 
statute  of  limitations  as  a  bar  to  suits  on  sealed  instruments. 
Yet  twenty  years  of  unexplained  silence  on  the  part  of  the 
creditor  is  evidence  of  payment.  On  parol  contracts,  or  on 
written  contracts  not  under  seal,  which  are  considered  in  a 
less  solemn  point  of  view  than  sealed  instruments,  the  legis- 
lature has  supposed  that  a  shorter  time  might  amount  to 
evidence  of  performance,  and  has  so  enacted.  All  have  ac- 
quiesced in  these  enactments,  but  have  never  considered 
them  as  being  of  that  class  of  laws  which  impair  the  obliga- 
tion of  contracts.  In  prescribing  the  evidence  which  shall 
be  received  in  its  Courts,  and  the  effect  of  that  evidence, 
the  State  is  exercising  its  acknowledged  powers.  It  is  like- 
wise in  the  exercise  of  its  legitimate  powers,  when  it  is  re- 
gulating the  remedy  and  mode  of  proceeding  in  its  Courts. 

The  counsel  for  the  plaintiff  in  error  insist,  that  the  right 
to  regulate  the  remedy  and  to  modify  the  obligation  of  the 
contract  are  the  same ;  that  obligation  and  remedy  are  iden- 
tical, that  they  are  synonymous — two  words  conveying  the 
same  idea. 

The  answer  given  to  this  proposition  by  the  defendant's 
counsel  seems  to  be  conclusive.  They  originate  at  difler- 
ent  times.     The  obligation  to  perform  is  coeval  with  the 
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1837.       undertaking  to  perform;  it  originates  with  the  contract  it- 
^^""v-^^  self,  and  operates  anterior  to  the  time  of  performance.  The 
^    °      remedy  acts  upon  a  broken  contract,  and  enforces  a  pre- 
Saunders.    existing  obligation. 

If  there  be  any  thing  in  the  observations  made  in  a  pre^* 
ceding  part  of  this  opinion  respecting  the  source  from  which 
contracts  derive  their  obligation,  the  proposition  we  are  now 
considering  cannot  be  true.  It  was  shown,  we  think,  satis- 
factorily, that  the  right  to  contract  is  the  attribute  of  a  free 
agent,  and  that  he  may  rightfully  coerce  performance  from 
another  free  agent  who  violates  his  faith.  Contracts  have, 
consequently,  an  intrinsic  obligation.  When  men  come  into 
society,  they  can  no  longer  exercise  this  original  and  natu- 
ral right  of  coercion.  It  would  be  incompatible  with  gene- 
ral peace,  and  is,  therefore,  surrendered.  Society  prohibits 
the  use  of  private  individual  coercion,  and  gives  in  its  place 
a  more  safe  and  more  certain  remedy.  But  the  right  to 
contract  is  not  surrendered  with  the  right  to  coerce  perform- 
ance. It  is  still  incident  to  that  degree  of  free  agency 
which  the  laws  leave  to  every  individual,  and  the  obligation 
of  the  contract  is  a  necessary  consequence  of  the  right  to 
make  it.  Laws  regulate  this  right,  but,  where  not  regulated, 
it  is  retained  in  its  original  extent.  Obligation  and  reme- 
dy, then,  are  not  identical ;  they  originate  at  difierent  times, 
and  are  derived  fiom  different  sources. 

But,  although  the  identity  of  obligation  and  remedy  be 
disproved,  it  may  be,  and  has  been  urt;ed,  that  they  are  pre- 
cisely commensurate  with  each  other,  and  are  such  sympa- 
thetic essences,  if  the  expression  may  be  allowed,  that  the 
action  of  law  upon  the  remedy  is  immediately  felt  by  the  ob- 
ligation— that  they  live,  languish,  and  die  tos^ether.  The 
use  made  of  this  argument  is  to  show  the  absurdity  and  self- 
contradiction  of  the  construction  which  maintains  the  invio- 
lability of  obligation,  while  it  leaves  the  remedy  to  the  State 
governments. 

We  do  not  perceive  this  absurdity  or  self-contradiction. 

Our  country  exhibits  the  extraordinary  spectacle  of  dis- 
tinct, and,  in  many  respects,  independent  governments  over 
the  same  territory  and  the  same  people.  The  local  govern- 
ments are  restrained  from  impairing  the  obligation  of  con- 
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tracts,  but  they  furnish  the  remedy  to  enforce  them,  and  1827. 
administer  that  remedy  in  tribunals  constituted  by  them-  s^^  ^^^ 
selves.  It  has  been  shown  that  the  obligation  is  distinct  Ogden 
from  the  remedy,  and,  it  would  seem  to  follow,  that  law  Saunders, 
might  act  On  the  remedy  without  acting  on  the  obligation. 
To  afibrd  a  remedy  is  certamly  the  high  duty  of  those  who 
govern  to  those  who  arc  governed.  A  failure  in  the  per- 
formance of  this  duty  subjects  the  government  to  the  just 
reproach  of  the  world.  But  the  constitution  has  not  under- 
taken to  enforce  its  performance.  That  instrument  treats 
the  States  with  the  respect  which  is  due  to  intelligent  beings, 
understanding  their  duties,  and  willing  to  perform  them ; 
not  as  insane  beings,  who  must  be  compelled  to  act  for  self- 
preservation.  Its  language  is  the  language  of  restraint,  not 
of  coercion.  It  prohihits  the  States  from  passing  any  law 
impairing  the  obligation  of  contracts ;  it  does  not  enjoin  them 
to  enforce  contracts.  Should  a  State  be  sufficiently  insane 
to  shut  up  or  abolish  its  Courts,  and  thereby  withhold  all  re- 
medy, would  this  annihilation  of  remedy  annihilate  the  obli- 
gation also  of  contracts  ?  We  know  it  would  not.  if  the  debt- 
or should  come  within  the  jurisdiction  of  any  Court  of  ano- 
ther State,  the  remedy  would  be  immediately  applied,  and 
the  inherent  obligation  of  the  contract  enforced.  This  can- 
not be  ascribed  to  a  renewal  of  the  obligation ;  for  passing 
the  line  of  a  State  cannot  re-create  an  obligation  which  was 
extinguished.  It  must  be  the  original  obligation  derived 
froiii  the  agreement  of  the  parties,  and  which  exists  unim- 
paired though  the  remedy  was  withdrawn. 

But,  we  are  told,  that  the  power  of  the  State  over  the 
remedy  may  be  used  to  the  destruction  of  all  beneficial  re- 
sults from  the  right;  and  hence  it  is  inferred,  that  the  con- 
struction which  maintains  the  inviolability  of  the  obligation, 
must  be  extended  to  the  power  of  regulating  the  remedy. 

The  difficulty  which  this  view  of  the  subect  pre- 
sents, docs  not  proceed  from  the  identity  or  connexion  of 
right  and  remedy,  but  from  the  existence  of  distinct  go- 
vernments acting  on  kindred  subjects.  The  constitution 
contemplates  restraint  as  to  the  obligation  of  contracts,  not 
as  to  the  application  of  remedy.  If  this  restraint  affects  a 
power  which  the  constitution  did  not  mean  to  touch,  it  can 
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18^7.  ^^^y  ^^  when  that  power  is  used  as  an  instrument  of  hosti- 
\^^■^/'^  litj  to  invade  the  inviolability  of  contract,  wh  ich  is  placed 
^Sden  beyond  its  reach.  A  Stale  may  use  many  of  its  ackiiow- 
Saunders.  ledged  powers  in  such  manner  as  to  come  in  conflict  with 
the  provisions  of  the  constitution.  Thus  the  power  over  its 
domestic  pohce,  the  power  to  regulate  commerce  purely 
internal,  may  be  so  exercised  as  to  interfere  with  regulations 
of  commerce  with  foreign  nations,  or  between  the  States. 
In  such  cases,  the  power  which  is  supreme  must  control 
that  which  is  not  supreme,  when  -they  come  in  conflict- 
But  this  principle  does  not  involve  any  self-contradiction, 
or  deny  the  existence  of  the  several  powers  in  the  respec- 
tive governments.  So,  if  a  State  shall  not  merely  modify, 
or  withhold  a  particular  remedy,  but  shall  apply  it  in  such 
manner  as  to  extinguish  the  obligation  without  performance, 
it  would  be  an  abuse  of  power  which  could  scarcely  be 
misunderstood,  but  which  would  not  prove  that  remedy 
could  not  be  regulated  without  regulating  obligation. 

The  counsel  for  the  plaintiff  in  error  put  a  case  of  more 
difiiculty,  and  urge  it  as  a  conclusive  argument  against  the 
existence  of  a  distinct  line  dividing  obligation  from  remedy. 
It  is  this.  The  law  aflbrds  remedy  by  giving  execution 
against  the  person,  or  the  property,  or  both.  The  same 
power  which  can  withdraw  the  remedy  against  the  person, 
can  withdraw  that  against  the  property,  or  that  against  both, 
and  thus  etrcctually  defeat  the  obligation.  The  constitu- 
tion, we  are  told,  deals  not  with  form,  but  with  substance  ; 
and  cannot  be  presumed,  if  it  designed  to  protect  the  obli- 
gation of  contracts  from  State  legislation,  to  have  left  it  thus 
obviously  exposed  to  destruction. 

The  answer  is,  that  if  the  law  goes  farther,  and  annuls 
the  obligation  without  aflfording  the  remedy  which  satisfies 
it,  if  its  action  on  the  remedy  be  such  as  palpably  to  impair 
the  obligation  of  the  contract,  the  very  case  arises  which  we 
suppose  to  be  within  the  constitution.  If  it  leaves  the 
obligation  untouched,  but  withholds  the  remedy,  or  aflbrds 
one  which  is  merely  nominal,  it  is  like  all  other  cases  of 
misgovcrnment,  and  leaves  the  debtor  still  liable  to  his  cre- 
ditor, should  he  be  found,  or  should  his  property  be  found, 
where  the  laws  afford  a  remedy.    If  that  high  sense  of  duty 
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which  men  selected  for  the  government  of  their  fellow  citi-  1827. 
zens  must  be  supposed  to  feel,  furnishes  no  security  against  v^^^v-^^ 
a  course  of  legislation  which  must  end  in  self-destruction ;  ^S^l^ 
if  the  solemn  oath  taken  by  every  member,  to  support  the  Saunders, 
constitution  of  the  United  States,  furnishes  no  security 
against  intentional  attempts  to  violate  its  spirit  while  evading 
its  letter ; — the  question  how  far  the  constitution  interposes  a 
shield  for  the  protection  of  an  injured  individual,  who  de- 
mands from  a  Court  of  justice  that  remedy  which  every  go- 
vernment ought  to  afibrd,  will  depend  on  the  law  itself  which 
shall  be  brought  under  consideration.  The  anticipation  of 
such  a  case  would  be  unnecessarily  disrespectful,  and  an  opi- 
nion OB  it  would  be,  at  least,  premature.  But,  however  the 
question  might  be  decided,  should  it  be  even  determined 
that  such  a  law  would  be  a  successful  evasion  of  the  consti- 
tution, it  does  not  follow,  that  an  act  which  operates  directly 
on  the  contract  after  it  is  made,  is  not  within  the  restriction 
imposed  on  the  States  by  that  instrument.  The  validity  of  a 
law  acting  directly  on  the  obligation,  is  not  proved  by 
showing  that  the  constitution  has  provided  no  means  for 
compelling  the  States  to  enforce  it. 

We  perceive,  then,  no  reason  for  the  opinion,  that  the 
prohibition  '^  to  pass  any  law  impairing  the  obligation  of 
contracts,','  is  incompatible  with  the  fair  exercise  of  that 
discretion,  which  the  State  legislatures  possess  in  common 
with  all  governments,  to  regulate  the  remedies  afiTorded  by 
their  own  Courts.  We  think,  that  obligation  and  remedy 
are  distinguishable  from  each  other.  That  the  first  is  cre- 
ated by  the  act  of  the  parties,  the  last  is  afforded  by  go- 
vernment. The  words  of  the  restriction  we  have  been  con- 
sidering, countenance,  we  think,  this  idea.  No  State  shall 
"  pass  any  law  impairing  the  obligation  of  contracts."  These 
words  seems  to  us  to  import,  that  the  obligation  is  intrinsic, 
that  it  is  created  by  the  contract  itself,  not  that  it  is  depend* 
ent  on  the  laws  made  to  enforce  it.  When  we  advert  to 
the  course  of  reading  generally  pursued  by  American  states- 
men in  early  life,  we  must  suppose,  that  the  framers  of  our 
constitution  were  intimately  acquainted  with  the  writings  of 
those  wise  and  learned  men,  whose  treatises  on  the  laws  of 
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nature  and  nations  have  guided  public  opinion  on  the  sub^ 
jects  of  obligation  and  contract,  if  we  turn'  to  those  trea- 
tises, we  find  thenv  to  concur  in  the  declaration,  that  con- 
tracts possess  an  original  intrinsic  obligation,  derived  from 
the  acts  of  free  agent«,  and  not  given  by  government.  We 
must  suppose^  that  the  framers  of  our  constitution  took  the 
same  view  of  the  subject,  and  the  language  thej^  have  used 
confirms  this  opinion. 

The  propositions  we  have  endeavoured  to  maintain,  of 
the  truth  of  which  we  are  ourselves  convinced,  are  these : 

That  the  words  of  the  clause  in  the  constitution  which 
we  are  considering,  taken  in  their  natural  and  obvious 
sense,  admit  of  a  prospective,  as  well  as  of  a  retrospective, 
operation. 

That  an  act  of  the  legislature  does  not  enter  into  the 
contract,  and  become  one  of  the  conditions  stipulated  by 
the  parties ;  nor  does  it  act  eTternally  on  the  agreement, 
unless  it  have  the  full  force  of  law. 

That  contracts  derive  their  obligation  from  the  act  of  the 
parties,  not  from  the  grant  of  government ;  and  that  the  right 
of  government  to  r^ulate  the  manner  in  nhich  they  shall 
be  formed,  or  to  prohibit  such  as  ma)  be  against  the  policy 
of  the  State,  is  entirely  consistent  with  their  inviolability 
after  they  have  been  formed. 

That  the  obligation  of*  a  contract  is  not  identified  with 
the  means  which  government  may  furnish  to  enforce  it ;  and 
that  a  prohibition  to  pass  any  law  impairing  it,  does  not  im- 
ply a  prohibition  to  vary  the  remedy  ;  nor  does  a  power  to 
vary  the  remedy,  imply  a  power  to  impair  the  obligation 
derivedfrom  the  act  of  the  parties. 

We  cannot  look  back  to  the  history  of  the  times  when 
the  august  spectacle  was  exhibited  of  the  assemblage  of  a 
whole  people  by  their  representatives  in  Convention,  in  or- 
der to  unite  thirteen  independent  sovereignties  under  one 
government,  so  far  as  might  be  necessary  for  the  purposes  of 
union,  without  being  sensible  of  the  great  importance  which 
was  at  that  time  attached  to  the  tenth  section  of  the  first  ar- 
tide.  The  power  of  changing  the  relative  situation  of 
debtor  and^creditor,  of  interfering  with  contracts,  a  power 
which  comes  home  to  every  man,  touches  the  interest  of  all, 
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and  controls  the  conduct  of  every  individual  in  those  things      ]  827, 
which  he  supposes  to  be  proper  for  his  own  exclusive  ma-  v^^^v^^/ 
nagement,  had  been  used  to  such  an  excess  by  the  State      ^S<^®° 
legislatures,  as  to  break  in  upon  the  ordinary  intercourse  of  Saunders, 
society,  and  destroy  all  confidence  between  man  and  man. 
The  mischief  had  become  so  great,  so  alarming,  as  not  only 
to  impair  commercial  intercourse,  and  threaten  the  exis* 
tence  of  credit,  but  to  sap  the  morals  of  the  people,  and 
destroy  the  sanctity  of  private  faith.     To  guard  against  the 
co'itinuance  of  the  evil  was  an  object  of  deep  interest  with 
all  the  truly  wise,  as  well  as  the  virtuous,  of  this  great  com* 
munity,  and  was  one  of  the  important  benefits  expected 
from  a  reform  of  the  government. 

7o  impose  restraints  on  State  legislation  as  respected  this 
delicate  and  interesting  subject,  was  thought  necessary  by 
all  those  patriots  who  could  take  an  enlightened  and  com- 
prehensive view  of  our  situation  ;  and  the  principle  obtain- 
ed an  early  admission  into  the  various  schemes  of  govern- 
ment which  were  submitted  to  the  Convention.  In  framing 
an  instrument,  which  was  intended  to  be  perpetual,  the  pre- 
sumption is  strong,  that  every  important  principle  introdu- 
ced into  it  is  intended  to  be  perpetual  also ;  that  a  principle 
expressed  in  terms  to  operate  iiuaM  future  time,  is  intended 
60  to  operate.  But  if  the  construction  for  which  the  plaintiff's 
counsel  contend  be  the  true  one,  the  constitution  will  have 
imposed  a  restriction  in  language  indicating  perpetuity,  which 
every  State  in  the  Union  may  elude  at  pleasure.  The  ob- 
ligation of  contracts  in  force,  at  any  given  time,  is  but  of 
short  duration ;  and,  if  the  inhibition  be  of  retrospective  laws 
only^  a  very  short  lapse  of  time  will  remove  every  subject 
on  which  the  act  is  forbidden  to  operate,  and  make  this  pro- 
vision of  the  constitution  so  far  useless.  Instead  of  intro- 
ducing a  great  principle,  prohibiting  all  laws  of  this  ob- 
noxious character,  the  constitution  will  only  suspend  their 
operation  for  a  moment,  or  except  from  it  pre-existing  cases. 
The  object  would  scarcely  seem  to  be  of  sufficient  impor- 
tance to  have  found  a  place  in  that  instrument. 

This  construction  would  change  the  character  of  the  pro- 
vision, and  convert  an  inhibition  to  pass  laws  impairing  ths 
obligation  of  ccoitracts,  into  an  inhibition  to  pass  retroqpec- 
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1837.      ^'^^  '^^^*    ^^^  ^'^  ^^^^  ^^^  intention  of  the  Convention, 
>^^/^^^  18  it  not  reasoilable  to  believe'  that  it  would  have  been  so 
Ogden     expressed  ?    Had  the  intention  been  to  confine  the  restric- 
Saunders,   tion  to  laws  which  were  retrospective  in  their  operation, 
language  could  have  been  found,  and  would  have  been  used, 
to  convey  this  idea.     The  very  word  would  have  occurred 
to  the  framers  of  the  instrument,  and  we  should  have  proba- 
bly found  it  in  the  clause.     Instead  of  the  general  prohibi- 
tion to  pass  any  ^^  law  impairing  the  obligation  of  contracts^'' 
the  prohibition  would  have  been  to  the  passage  of  any  re- 
trospective law.     Or,  if  the  intention  had  been  not  to  em- 
brace all  retrospective  laws,  but  those  only  which  related  to 
contracts,  still  the  word  would  have  been  introduced,  and 
"*  the  State  legislatures  would  have  been  forbidden  ^'  to  pass 

any  retrospective  law  impairing  the  obligation  of  contractSi" 
or  ^*  to  pass  any  law  impairing  the  obligation  of  contracts 
previously  made.''  Words  which  directly  and  plainly  express 
the  cardinal  intent,  always  present  themselves  to  those  who 
are  preparing  an  important  instrument,  and  will  always  be 
used  by  them.  Undoubtedly  there  is  an  imperfection  in 
human  language,  which  often  exposes  the  same  sentence  to 
different  constructions.  But  it  is  rare,  indeed,  for  a  person 
of  clear  and  distinct  perceptions,  intending  to  convey  one 
principal  idea,  so  to  express  himself  as  to  leave  any  doabt 
respecting  that  idea.  It  may  be  uncertain  whether  bis  words 
comprehend  other  things  not  immediately  in  his  mind ;  but 
it  can  seldom  be  uncertain  whether  he  intends  the  particu- 
lar thing  to  which  his  mind  is  specially  directed.  If  the  mind 
of  the  Convention,  in  framing  this  prohibition,  bad  been  di- 
rected, not  generally  to  the  operation  of  laws  upon  the  obli- 
gation of  contracts,  but  particularly  to  their  retrospective 
operation,  it  is  scarcely  conceivable  that  some  word  would 
not  have  been  used  indicating  this  idea.  In  instruments 
prepared  on  great  consideration,  general  terms,  compre- 
hending a  whole  subject,  are  seldom  employed  to  designate 
a  particular,  we  might  say,  a  minute  portion  of  that  subject. 
The  general  language  of  the  clause  is  such  as  might  be  sug- 
gested by  a  general  intent  to  prohibit  State  legislation  on  the 
subject  to  which  that  language  is  appUed — the  oblation  of 
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contracts ;  not  such  as  would  be  suggested  by  a  particular      \  337^ 
intent  to  prohibit  retrospective  legislation.  v^^v*^^ 

It  is  also  worthy  of  consideration,  that  those  laws  which  ^gd^a 
bad  efiected  all  that  mischief  the  constitution  intended  to  Baunders. 
prevent,  were  prospective  as  well  as  retrospective,  in  their 
operation.  They  embraced  future  contracts,  as  well  u 
those  previously  formed.  There  is  the  less  reason  for  im- 
puting to  the  Convention  an  intention,  not  manifested  by  their 
language,  to  confine  a  restriction  intended  to  guard  agaioit 
the  recurrence  of  those  mischiefs,  to  retrospective  legisla- 
tion. For  these  reasons,  we  are  of  opinion,  that,  on  this 
point,  the  District  Court  of  Louisiana  has  decided  rightly. 

Judgment  having  been  entered  in  favour  of  the  validity  Monk  6A. 
of  a  certificate  of  discharge  under  the  State  laws  in  those 
cases,  (argued  in  connexion  with  Ogden  v.  Saunders^)  where 
the  contract  was  made  between  citizens  of  the  State  under 
whose  law  the  discharge  was  obtained,  and  in  whose  Courts 
the  certificate  was  pleaded,  the  cause  was  further  ai^ed 
by  the  same  counsel,  upon  the  points  reserved,  as  to  the 
effect  of  such  a  discharge  in  respect  to  a  contract  made 
with  a  citizen  of  another  State,  and  where  the  certificate 
was  pleaded  in  the  Courts  of  another  State,  or  of  the  United 
States. 

To  render  the  judgment  which  was  finally  pronounced 
in  the  cause  intelligible,  it  is  necessary  to  state,  that  in  addi- 
tion to  the  plea  of  the  certificate  of  discharge  under  the 
insolvent  law  of  the  State  of  New-York,  of  1801,  the  de- 
fendant below,  Ogden,  pleaded  the  statute  of  limitations  (of 
New- York,)  non  assumpsit  infra  sex  annos. 

To  this  plea,  the  plaintiff*  below,  Saunders,  replied,  that 
previous  to  the  running  of  the  statute,  to  wit,  in  April, 
1810,  the  defendant,  Ogden,  removed  from  the  State  of 
New- York  to  New-Orleans,  in  the  State  of  Louisiana, 
where  he  continued  to  reside  until  the  commencement  of 
this  suit. 

The  jury  found  the  facts  of  the  drawing  and  acceptance 
of  the  bills,  of  the  dischai^e  under  the  insolvent  law  of 
New- York,  and  of  the  defendant's  removing  to  Louisiana 
at  the  time  stated  in  the  plaintifi^'s  replication,  in  the  form 
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1 827.       ^^  ^h2Lt  was  probably  intended  to  be  a  special  verdict,  sulv 

V^^^v*^^  mitting  the  law  to  the  Court :  ^'  If  the  law  be  for  the  plair^ 

Ogden      ^jijp^  ^^^^  ^^^y  g^j  f^f.  iIj^  plaintiff  the  amount  of  the  seve- 

Saunders  ral  acceptances,  with  the  interest  and  costs;  but  if  the  law 
on  the  said  facts  be  for  the  defendant,  then  the  jury  find  for 
tiie  defendant,  with  costs/^ 

A  judgment  was  rendered  by  the  Court  below  upon  thift 
verdict.  And  the  cause  being  brought  by  writ  of  error  be- 
fore this  Court,  among  the  errors  assigned  was  the  follow- 
ing :  ^^  That  the  judgment  of  the  Court  is  for  a  greater  sum 
than  is  found  by  the  jury ;  the  whole  amount  of  the  bills 
set  forth  in  the  petition  beitig  2,183  dollars,  amounting,  with 
interest  from  the  time  of  the  judicial  demand,  to  2^652  dol- 

•t^;-  lars  and  34  cents.     Whereas  the  judgment  is  for  the  sum  of 

4,01 7  dollars,  64  cents,  damages,^'  &c. 

Blarch  ISfJb.  Mr.  Justice  Johnson.  1  am  instructed  by  the  majority 
of  the  Court  finally  to  dispose  of  this  cause.  I'he  present 
majority  is  not  the  same  which  determined  the  general  ques- 
tion on  the  constitutionahty  of  State  insolvent  laws,  with 
reference  to  the  viol  ition  of  the  obligation  of  contracts.  I 
now  stand  united  with  the  minority  on  the  former  question, 
and,  therefore,  feel  it  due  to  myself  and  the  community  to 
maintain  my  consistency. 

The  question  now  to  be  considered  is,  whether  a  dis- 
chai^e  of  a  debtor  under  a  State  insolvent  law,  would  be 
valid  against  a  creditor  or  citizen  of  another  State,  who  has 
never  voluntarily  subjected  himself  to  the  State  laws,  other- 
wise than  by  the  origin  of  his  contract. 

As  between  its  own  citizens,  whatever  be  the  origin  of 
the  contract,  there  is  now  no  question  to  be  made  on  the 
effect  of  such  a  discharge  ;  nor  is  it  to  be  quebtioned,  that  a 
discharge  not  valid  under  the  constitution  in  the  Courts  of 
the  United  States,  is  equally  invalid  in  the  State  Courts. 
The  question  to  be  considered  goes  to  the  invalidity  of  the 
discharge  altogether,  and,  therefore,  steers  clear  of  that 
provision  in  the  constitution  which  purports  to  give  validity 
in  every  State  to  the  records,  judicial  proceedings,  and  so 
forth,  of  each  State. 

The  question  now  to  be  considered,  was  anticipated  iD 
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the  case  of  Sturges  v.  Cr(nDninshield,  when  Ae  Court,  in       ]  337, 
the  close  of  the  opinion  delivi  red,  declared,  that  it  means  v^^  ^^^ 
to  ron6ne  its   views  to  the  case  then  under  consideration,      Ogden 
and  not  to  commit  itself  as  to  those  in  which  the  interests    Saunders, 
and  rights  of  a  citizen  of  another  Slate  are  implicated. 

The  question  is  one  pai*tly  international,  parti}'  constita* 
tional.  My  opinion  on  the  siihject  is  briefly  this  :  that  the 
provision  in  the  constitution  which  gives  the  power  to  the 
general  government  to  establish  tribunals  of  its  own  in 
every  State,  in  order  that  the  citizens  of  other  States  or 
sovereignties  might  therein  prosecute  their  rights  under  the 
jurisdiction  of  the  United  States,  had  for  its  object  an  har- 
monious distribution  of  justice  throughout  the  Union ;  to 
confine  the  States,  in  the  exercise  of  their  judicial  sove- 
reignty, to  cases  between  their  own  citizens  ;  to  prevent,  in 
fact,  the  exercise  of  that  very  power  over  the  rights  of  citi- 
zens.of  other  "states,  which  the  origin  of  the  contract  might 
be  supposed  to  give  to  each  State ;  and  thus,  to  obviate  that 
confiicius  legiim^  which  has  employed  the  pens  of  Huberua 
and  various  others,  and  which  any  one  who  studies  the  sub- 
ject will  plainly  |<erceive,  it  is  infinitely  more  easy  to  pre- 
vent than  to  adjust. 

These  conflicts  of  power  and  right  necessarily  arise  only  - 
after  contracts  are  entered  into.  Contrac  ts,  then,  become 
the  appropriate  subjects  of  judicial  cognizance ;  and  if  the 
just  claims  which  they  give  rise  to,  are  violated  by  arbitrary 
laws,  or  if  the  course  of  distributive  justice  be  turned 
aside,  or  obstructed  by  legislative  interference,  it  becomes 
a  subject  of  jealousy,  irritation,  and  national  complaint  or 
retaliation. 

It  is  not  unimportant  to  observe,  that  the  constitution 
was  adopted  at  the  very  period  when  the  Courts  of  Great 
Britain  were  engaged  in  adjusting  the  conflicts  of  right 
which  arose  upon  their  own  bankrupt  law,  among  the  sub- 
jects of  that  crown  in  the  several  dominions  of  Scotland, 
Ireland,  and  the  West  Indies.  The  first  case  we  have  on 
the  efiect  of  foreign  discharges,  that  of  Ballantine  v. 
Ooiding^  occurred  in  1783,  and  the  law  could  hardly  be 
held  settled  before  the  case  of  Hunter  v.  Potts^  which  was 
decided  in  1791. 
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Any  one  who  will  take  the  trouble  to  investigate  the  sub- 
ject, will,  I  think,  be  satisfied,  that  although  the  Britirii 
Courts  profess  to  decide  upon  a  principle  of  univeisal  law, 
when  adjudicating  upon  the  effect  of  a  foreign  dischaige, 
neither  the  passage  in  Vattel^  to  which  they  constantly  refer, 
nor  the  practice  and  doctrines  of  other  nations,  will  sustain 
fliem  in  the  principle  to  the  extent  in  which  thej  assert  it. 
It  was  all  important  to  a  great  commercial  nation,  the  cre- 
ditors of  all  the  rest  of  the  world,  to  maintain  the  doctrine 
as  one  of  universal  obligation,  that  the  aastgnmefU  of  the 
banknpfis  effects^  tCnder  a  law  of  the  country  of  the  contract, 
should  carry  the  interest  in  his  debts,  wherever  his  debtor  may 
reside  ;  and  that  no  foreign  discharge  of  his  debtor  should 
operate  against  debts  contracted  with  the  bankrupt  in  his  own 
country.  But  I  think  it  perfectly  clear,  that  in  the  United 
States  a  different  doctrine  has  been  established  ;  and  since 
the  power  to  diBchai^e  the  bankrupt  is  asserted  on  the  same 
principle  with  the  power  to  assign  his  debts,  that  the  depar- 
ture from  it  in  the  one  instance,  carries  with  it  a  negation  of 
the  principle  altogether. 

It  is  vain  to  deny  that  it  is  now  the  established  doctrine 
in  England,  that  the  discharge  of  a  bankrupt  shall  be  effec- 
tual against  contracts  of  the  State  that  give  the  discharge, 
whatsoever  be  the  allegiance  or  country  of  the  creditor. 
But  I  think  it  equally  clear,  that  this  is  a  rule  peculiar  to  her 
jurisprudence,  and  that  reciprocity  is  the  general  rule  of 
other  countries  ;  that  the  effect  given  to  such  discharge  is 
so  much  a  matter  of  comity,  that  the  States  of  the  European 
continent,  in  all  cases  reserve  the  right  of  deciding  whether 
reciprocity  will  not  operate  injuriously  upon  their  own  citi- 
zens. 

Huberus,  in  his  third  axiom  on  this  subject,  puts  the  ef- 
fect of  such  laws  upon  the  ground  of  courtesy,  and  rec(^- 
nipes  the  reservation  that  1  have  mentioned ;  other  writers 
do  the  same. 

I  will  now  examine  the  American  decisions  on  this  sub- 
ject ;  and,  first,  in  direct  hostility  with  the  received  doc- 
trines of  the  British  Courts,  it  has  been  solemnly  adjudged 
in  this  Court,  and,  I  believe,  in  every  State  Court  of  the 
Union,  that,  notwithstanding  the  laws  of  bankruptcy  in 
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England,  a  creditor  of  the  bankrupt  may  Isfj  an  attach-      1 337, 
ment  on  a  debt  due  the  bankrupt  in  this  country,  and  appro-  v^^v^^ 
priate  the  proceeds  to  his  own  debt*  Ugaen 

In  the  case  of  Harrison  v.  Sierrt/y  (5  Cranck^  298.  302.)  Saunderi ^ 
a  case  decided  in  this  Court  in  1809,  upon  full  ailment, 
and  great  deliberation,  and  in  which  all  the  En^ish  caiei 
were  quoted,  it  is  expressly  adjudged;  *'  that  in  the  case  of 
a  contract  made  widi  foreigners  in  a  foreign  countiy,  the 
bankrupt  laws  of  the  foreign  country  are  incapable  of  ope* 
rating  a  legal  transfer  of  property  in  the  United  States','  and 
judgment  was  given  in  favour  of  the  attachii^  creditors, 
against  the  claim  of  the  foreign  assignees. 

In  that  case,  also,  another  important  doctrine  is  establish* 
ed  in  hostility  with  the  British  doctrine.  For  the  United 
States  had  interposed  a  claim  against  the  English  assignees, 
in  order  to  obtain  satisfaction  from  the  proceeds  of.  the 
bankrupt's  effects  in  this  country,  for  a  debt  contracted  in 
Crreat  Britain.  And  this  Court  decreed,  accordingly,  ex* 
pressly  restricting  the  power  of  the  country  of  the  con* 
tract  to  its  concoction  and  exposition. 

The  language  of  the  Court  is,  ^^  The  law  of  the  place 
ivhere  a  contract  is  made,  is,  genierally  speaking,  the  law  of 
the  contract ;  that  is,  it  is  the  law  by  which  the  contract  is 
expounded.  But  the  right  of  priority  forms  no  part  of  the 
contrac)  itself.  It  is  extrinsic,  and  is  rather  a  personal  pri^ 
vilege,  dependent  on  the  laws  of  the  place  where  the  pro** 
perty  Ues,  and  where  the  Court  sits  which  decides  the 
<:ause. 

And,  accordingly,  the  law  of  the  United  States  was  sus* 
tained,  which  gave  the  debts  due  the  bankrupt  here,  to  sa« 
tisfy  a  debt  contracted  in  England,  to  the  prejudice  of  the 
law  of  England,  which  gave  the  same  debt  to  the  assignees 
of  the  bankrupt. 

It  cannot  be  necessary  to  go  farther  than  this  case  to  e$^ 
tablish,  that,  so  far  as  relates  to  the  foreign  creditor,  this 
country  does  not  recognise  the  English  doctrine,  that  the 
hankrtgift  law  of  the  cmirUry  of  the  contract  i$  paramount  in 
disposing  of  the  rights  of  the  bankrupt. 

The  United  States  pass  a  law  which  asserts  the  right  to 
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tppropriate  ft  debt  due  a  foreign  bankrupt,  to  satiifjfing  a 
debt  due  Heelf,  and  incurred  by  that  bankrupt  in  his  own 
^  country.  The  assignees  of  that  bankrupt  question  this 
d^n.  right,  and  claim  the  debt  as  legally  vested  in  them  by  the 
law  of  the  country  of  the  contract,  and  maintain  that  the 
debt  due  the  United  States,  being  contracted  in  Great  Bri« 
tain,  was  subject  to  the  laws  of  Great  Britain,  and,  there- 
fore, entitled  .only  to  share  in  common  with  other  creditors 
in  the  proceeds  of  the  bankrupt's  effects ;  that  the  debt  so 
apprdpriated  by  the  law  of  the  United  States  to  itsexclusiTe 
benefit  was,  as  to  all  the  banknpfis  contracts ^  or  certainly  as 
to  all  English  contracts,  vested  in  the  assignees,  on  intemar 
tional  principles,  principles  which  gave  effect  to  the  English 
bankrupt  laws,  so  vesting  that  debt,  paramount  to  the  laws  of 
other  countries. 

In  giving  effect  to  the  law  of  the  United  States,  this  Court 
overrules  that  doctrine ;  and,  in  the  act  of  passing  that  law, 
fliis  government  asserta  both  the  power  over  the  subject, 
and  the  right  to  exercise  that  power  without  a  violation  of 
national  comity  ;  or  has  at  least  taken  its  stand  against  that 
comity,  and  .a49erted  a  right  to  protect  its  own  interests, 
which,  in  principle,  is  equally  applicable  to  the  intereits  of 
its  own  citizens* 

It  has  had,  in  fact,  regard  to  the  Itx  loci  rei  sita^  as  exist- 
ing in  the  person  and  funds  of  the  debtor  of  the  b^pkmpt, 
and  the  rights  of  self  preservation,  and  duty  of  protection  to 
its  own  citizens,  and  the  actual  allegiance  of  thecreditor  and 
debtor,  not  the  metaphysical  allegiance  of  the  contract,  on 
which  the  foreign  power  is  asserted. 

It  would  be  in  vain  to  assign  the  decision  of  this  Court  in 
Harrison  v.  Sherry,  or  the  passing  of  the  law  of  the  United 
States,  to  the  general  preference,  which  the  government  may 
assert  in  the  payment  of  its  own  debt,  since  that  preference 
can  only  exist  to  the  prejudice  of  its  own  citizens,  whereas, 
the  precedence  there  claimed  and  conceded  operated  to  the 
prejudice  of  British  creditors. 

The  case  of  Baker  v.  Wheatonj  adjudged  in  the  Coaits  of 
Massachusetts  in  the  time  of  Chief  Justice  Parsons,  (5  Mass. 
•Rep.  509.)  is  a  very  strong  case  upon  this  subject  That 
also  was  ai^gued  with  great  care,  and  all  the  British  cases 
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reviewed ;  the  Court  took  time  to  deliberate,  and  the  same      1827. 
doctrioe  was  maintained,  in  the  «ame  year  and  the  tame 
month  with  Harrison  y»  Sterrjfj  and  eertainlj  without  .any 
communication  between  the  two  Courts. 

The  case  was  this  :  one  Whtaion  gave  a  promissory  note 
to  one  Chandler^  both  being  at  that  time  citizens  and  inhabi* 
tants  of  Rhode  Island.  Whtaiim  was  dischai^ged  under  the 
bankrupt  Uws  of  Rhode  Island,  both  still  continuing  citi- 
zens and  inhabitants  of  the  same  State,  apd^the  note  remain- 
ing the  property  of  Chandler.  Subsequent  to  the  dischaige, 
Chandler  endorses  the  note  to  Baker,  and  Wheaton  is  ar- 
rested in  Massachusetts.  He  pleads  the  discharge  in  bar. 
and  the  Court,  in  deciding,  expresses  itself  thus.  '^  When, 
flierefore,  the  defendant  was  discharged  from  that  contract, 
hgt  lociy  the  pruiuisct;  was  bound  by  that  discharge,  as  he 
was  a  party  to  the  laws  of  that  State,  and  assenting  to  their 
operation.  But  if,  when  the  contract  was  made,  the  pro- 
misee  had  not  been  a  citizen  of  Rhode  Island,  he  would  not 
have  been  bound  by  •tht  lams  of  it  or  any  other  State,  and 
holdiog  this  note  at  the  time  of  the  discharge,  he  might  after- 
wards maintain  an  action  upon  it  in  the  Courts  of  this  State.'^ 
And  again,  (page  311.)'^  if  the  note  had  been  transferred  to 
the  plaintiff,  a  citizen  of  this  State,  whilst  it  remained  due 
and  undischarged  by  the  insolvent  laws  x)f  Rhode  Island, 
those  laws  could  not  affect  his  rights  in  the  Courts  of  law  in 
this  State,  because  he  is  not  bound  by  them.^^ 

This,  it  will  be  observed,  r^;ards  a  contract  acknowledged 
to  be  of  Rhode  Island  origin. 

There  is  another  case  reported  in|the  decisions  of  the  same 
State,  (10  vol.  p.  337.)  which  carries  this  doctrine  still  fer- 
tber,  and,  I  apprehend,  to  a  length  which  .cannot  be  main- 
tained. ' 

This  was  the  case  of  Watson  v.  Bourne,  in  which  Watson, 
a  citizen  of  Massachusetts,  had  sued  Bourne  in  a  State 
Court,  and  obtained  judgment.  Bourne  was  discharged  un- 
der the  insolvent  laws  of  that  State,  and  being  afterwards 
found  in  Massachusetts  was  arrested  on  an  action  of  debt 
upon  the  judgment.  He  pleads  the  discharge ;  plaintiff  re- 
plies, that  he,  plaintiff,  was  a  citizen  of  Massachusetts,  and, 
therefore^  not  precluded  by  the  discharge.     The  origin  of  the 
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debt  does  not  appear  frbm  the  report,  and  the  argument 
^  turhed  wholly  on  the  question,  whether  by  entering  jndg-' 
°     ment  in  the  Court  of  the  State,  he  had  hot  subjected  hia 
ets*    rights  to  the  State  laws  pro  tanto* 

The  Court  overruled  the  plea,  and  recofs^ised  the  doc^ 
trine  in  Baker  ▼•  Wheaton^  by  declaring,  ^'  that  a  dischaiige 
of  that  nature  can  only  operate  where  the  law  is  nrade  by 
an  authority  common  to  the  creditor  and  debtor  in  all  re^ 
spects,  where  both  are  citizens  or  subjects.^^ 

I  have  little  doubt  that  the  Court  was  wrong  in  denying 
the  effect  of  the  discharge  as  against  judgments  rendered  in 
the  State  Courts,  when  the  party  goes  voluntarily  and  unne- 
ce^sarily  into  those  Courts ;  but  the  decision  shows,  in  other 
respects,  how  decidedly  the  British  doctrine  is  repelled  in 
the  Courts  of  that  State. 

The  British  doctrine  is  also  tmequivocally  repelled  in  a 
very  learned  opinion  delivered  by  Mr:  Justice  Nott,  in  the 
Court  of  the  last  resort  in  South  Carolina,  and  in  which  ttie 
whole  Court,  consisting  of  the  common  law  Judges  of  the 
State,  concurred.  This  was  in  the  case  of  the  Assignees  of 
Topham  V.  Chapman  et  aL  in  which  the  rights  of  the  attach- 
ing creditor  were  maintained  against  those  of  the  assignees 
of  the  bankrupt ;  (1  Constitutional  Reports^  p.  353.)  and  ibit 
the  same  rule  was  recognised  at  an  early  day  in  the  Court 
of  Pennsylvania,  appears  from  the  leading  case  of  Philips 
V.  Hunter^  (2  if.  Black.  402.)  in  which  a  BHtish  creditor, 
who  had  recovered  of  a  debtor  of  the  bankrupt  in  Pennsylva- 
nia, was  compelled  by  the  British  Courts' to  refund  to  the  as* 
signees  in  England,  as  for  money  had  and  received  to  their 
use. 

I  think  it,  then,  fully  established,  that  in  the  United  States 
a  creditor  of  the  foreign  bankrupt  may  attach  the  debt  due 
the  foreign  bankrupt,  and  apply  the  money  to  the  satisfaction 
of  his  peculiar  debt,  to  the  prejudice  of  the  rights  of  the  as- 
signees or  Other  creditors. 

1  do  not  here  speak  of  assignees,  or  rights  created,  tinder 
the  bankrupt's  own  deed  ;  those  stand  on  a  different  ground, 
and  do  not  aflect  this  question.  I  confine  myself  to  assigD- 
mentsj  or  transfers,  resting  on  the  operation  of  the  laws  of 
the  country,  independent  of  the  bankrupt's  deed  ;  to,  the 
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rights  and  liabilitieft  of  debtor,  creditor,  bankmpt,  and  as-      1 997. 
signees,  as  created  by  law.  \^^>r^ 

What  is  the  actual  bearing  of  this  right  to  attach,  so  gene-      ^^fA^^ 
rally  recognised  by  our  decisions  ?  Saunders. 

It  imports  a  general  abandonment  of  the  British  princi- 
ples ;  for,  according  to  their  laws,  the  assignee  alone  has  the 
power  to  release  the  debtor.  But  the  right  to  attach  neces- 
sarily implies  the  right  to  release  the  debtor,  and  that  right 
is  here  asserted  under  the  laws  of  a  State  which  is  not  the 
State  of  the  contract. 

So,  also,  the  creditor  of  the  bankrupt  is,  by  the  laws  of 
bis  country,  entitled  to  no  more  than  a  ratable  participa- 
tion in  the  bankrupt's  effects.  But  the  right  to  attach  im- 
ports a  right  to  exclusive  satisfaction,  ifthe  effects  so  attach- 
ed should  prove  adequate  to  make  satisfaction. 

The  right  to  attach  also  imports  the  right  to  sue  the  bank- 
rupt ;  and  who  would  impute  to  the  bankrupt  law  of  another 
country,  the  power  to  restrain  the  citizens  of  these  States  in 
the  exercise  of  their  right  to  go  into  the  tribunals  of  their 
own  country  for  the  recovery  of  debts,  wherever  they  may 
have  originated  ?  Yet,  universally,  after  the  law  takes  the 
bankrupt  into  its  own  bands,  his  creditors  are  prohibited 
from  suing. 

Thus  much  for  the  law  of  this  case  in  an  international 
Tiew.  I  will  consider  it  with  reference  to  the  provisions  of 
the  constitution. 

I  have  said  above,  that  I  had  no  doubt,  the  erection  of  a 
distinct  tribunal  for  the  resort  of  citizens  of  other  States, 
was  introduced,  ex  industrial  into  the  constitution,  to  pre- 
vent, among  other  evils,  the  assertion  of  a  power  over  the 
rights  of  the  citizens  of  other  States,  upon  the  metaphysical 
ideas  of  the  British  Courts  on  the  subject  of  jurisdiction 
over  contracts.  And  there  was  good  reason  for  it;  for, 
upon  that  principle  it  is,  that  a  power  is  asserted  over  the 
rights  of  creditors  which  involves  a  mere  mockery  of  jus- 
tice. 

Thus,  in  the  case  of  Burrows  v.  Jeminoj  (reported  in 
2  Strange^  and  better  reported  in  Moseley,  and  some  other 
books,)  the  creditor,  residing  in  England,  was  cited,  probably, 
by  a  placard  on  a  door-post  in  Leghorn,  to  appear  there  to 


CASES  IN  THE  SUFBEME  COURT 

tohis  debtor;  aadfais  debt  passed  upon  bj  tte Court) 
^^  perhaps,  without  his  having  ever  beard  of  tlie  iostitutioD  of 
^      legal  process  to  destroy  it. 

jgfi.  The  Scotch,  if  I  remember  correctly,  attach  the'SUHunons 
OQ  the  flag-staff,  or  in  the  market  place,  at  the  shore  of 
Lieith-;  and  the  civil  law  process  by  proclamation,  or  vii9 
ttjnodiSf  is  not  much  better,  as  the  means  of  subjecting  the 
r%hts  of  foreign  creditors  to  their  tribunals. 

All  this  mockery  of  justice,- and  the  jealousies. -recrimioa- 
tions,  and,  perhaps,  retaliations,  which  might  grow  out  of  it, 
are  avoided,  if  the  power  of  the  States  over  contracts,  after 
they  become  the  subject  exclusively  of  judicial  cognizance, 
is  limited  to  the  controversies  of  iheirown  citixens. 

And  it  does  appear  to  me  almost  incontrovertible,  that 
the  States  cannot  proceed  ooe  step  farther  without  exer- 
cising a  power  incompatible  with  tlie  acknowledged  powers 
of  other  btates,  or  of  the  United  States,  and  with  the  rights 
of  the  citizens  of  ether  States. 

.  Every  bankrupt  or  insolvent  system  in  the  world,  must 
pprtake  of  the  character  of  a  judicial  investigation.  Parties 
whose  rights  are  to  be  affected,  are  entitled  to  a  hearing* 
Hence  every  system,  in  common  with  the  particular  system 
now  before  us,  professes  to  summon  the  creditors  before 
some  tribunal,  to  show  cause  against  granting  a  diachaige  to 
the  bankrupt. 

But  op  what  principle  can  a  citizen  of  another  State  be 
forced  into  the  Courts  of  a  State  for  this  investigatioQ  ?  The 
judgment  to  be  passed  is  to  prostrate  his  rights  ;  alld  on  the 
subject  of  these  rights  the  constitution  exempts  faim  from 
the  jurisdiction  of  the  State  tribunals,  without  tegard  to  the 
place  where  the  contract  may  originate.  In  the  only  tri* 
bunal  to  which  he  owes  allegiance,  the  State  insolvent,  or 
bankrupt  laws,  cannot  be. carried  into  effect;  they  have  a 
law  of  their  own  on  the  subject  ;*>  and  a  certificate  of  dis- 
charge under  any  other  law  would  not  be  acknowledged  as 
valid  even  in  the  Courts  of  the  State  in  which  the  Court  of 
the  United  States  that  grants  it,  is  held.  Where  is  the  reci- 
procity ?    Where  the  reason  upon  which  the  State  Courts 

a  Act  of  Congress  of  January  6thw  1800,  ch.  4.  (vol.  9.  p.  901*) 
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can  thus  exercise  a  power  over  the  auiton  of  ihat  Court,      1897, 
when  that  Court  posseMet  no  luch  power  over  the  soiiors  of  v^^v^^ 
the  Stole  Courts  ?  ^^^^^ 

In  fact,  the  constitution  tokes  away  the  only  ground  upon  Saunders, 
which  this  eminent  dominion  over  particular  contracts  can 
be  claimed,  which  is  that  of  sovereignty.  For  the  constitu* 
tional  suitors  in  the  Courts  of  the  United  States^  are  not 
.  only  exempted  from  the  necessity  of  resorting  to  the  Stote 
tribunals,  but  actually  cannot  be  forced  into  them.  If,  then, 
the  law  of  the  English  Courts  had  ever  been  practically 
adopted  in  this  country  io  the  Stote  tribonak,  the  constitu* 
tion  has  produced  such  a  radical  modification  of  Stote  power 
over  even,  their  own  contracto,  in  the  hands  of  individuals 
not  subject  to  their  jurisdiction,  as  to  furnish  ground  for  ex- 
cepting the  rights  of  such  individuals  from  thcf  power  which 
the  Stotet  unquestionably  possess  over  their  own  contracts, 
and  their  own  citizens. 

Follow  out  the  contrary  doctrine  in  its  consequences,  and 
see  the  absurdity  it  will  produce. 

The  constitution  has  constituted  Courts  professedly  in- 
dependent of  Stote  power  in  their  judicial  course;  and  yet 
the  judgments  of  those  Courts  are  to  be. vacated,  and  their 
prisoners  set  at  laige,  under  the  power  of  the  State  Courts, 
or  of  the  Stote  laws,  without  the  possibility  of  protecting 
themselves  from  its  exercise. 

I  cannot  acquiesce  in  an  incompatibility  so  obvious. 

No  one  has  ever  imagined,  that  a  prisoner,  in  confinement 
under  process  from  the  CourU  of  the  United  Stotes,  could 
avail  himself  of  the  insolvent  laws  of  the  Stote  in  which 
the  Court  sits.  And  the  reason  is,  that  those  laws  are  mu* 
nicipal  and  peculiar,  and  appertaining  exclusively  to  the 
exercise  of  State  power  in  that  sphere  in  which  it  is  sove- 
reign, that  is^  between  its  own  citizens,  between  suitors  sub- 
jected to  Stote  power  exclusively,  in  their  controversies  be- 
tween themselves. 

In  the  Courts  of  the  United  Stotes,  no  higher  power  is 
asserted  than  that  of  discharging  the  individual  in  confine- 
ment under  its  own  process.  This  afiects  not  to  interfere 
with  the  rights  of  creditors  in  the  State  Courts,  against  the 
same  individual.    Perfect  reciprocity  would  teem  to  indi- 
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1 827.      ^^^t  ^^^  ^^  greater  power  should  be  exercised  under  State 
\^^*v*^  authority  over  the  rights  qf  suitors  who  belong  to  the  Uui- 
Ogden      i^^  States  jurisdiction.     Even  although  the  principle  as- 
Saunders.  serted  in  the  British  Courts,  of  supreme  and  exclusive  power 
over  their  own  contracts,  had  obtained  in  the  Courts  of  the 
United  States,  I  must  think  that  power  has  undergone  a  ra- 
dical modification  by  the  judicial  powers  granted  to  the  Uni- 
ted States. 

I,  therefore,  consider  the  discharge  under  a  State  law,  as 
incompetent  •  to  dischai^ge  a  debt  due  a  citizen  of  another 
State ;  and,  it  fellows,  that  the  plea  of  a  discharge  here  set 
up,  is  insufficient  to  bar  the  rights  of  the  plaintiff. 

It  becomes  necessary v  therefore,  to  consider  the  other  er- 
rors assigned  in  behalf  of  the  defendant;  and,  first,  as^  to- 
the  plea  of  the  act  of  limitations. 

The  statute  pleaded  here  is  not  the  act  of  Louisiana,  bat 
that  of  New- York  ;  and  the  question  is  not  raised  by  the 
facts  or  averments,  whether  he  could  avail  himself  of  that 
law  if  the  full  time  had  run  out  before  his  departure  from 
New- York,  as  was  supposed  in  argument.  The  plea  is  ob- 
viously founded  on  the  idea,  that  the  statute  of  the  State  of 
the  contract,  was  generally  pleadable  in  any  other  State^  a 
doctrine  that  will  not  bear  argument. 

The  remaining  error  assigned  has  regard  to  the  sum  for 
which  the  judgment  is  entered,  it  being  for  a  greater  amount 
than  the  nominal  amount  of  the  bills  of  exchange  on  which 
the  suit  was  brought,  and  which  are  found  by  the  verdict. 

There  has  been  a  defect  of  explanation  on  this  subject ; 
but,  from  the  best  information  afforded  us,  we  consider  the 
amount  for  which  judgment  is  entered,  as  made  up  of  prin* 
cipaH  interest,  and  damages,  and  the  latter  as  being  legally 
incident  to  the  finding  of  the  bills  of  exchange,  and  their 
non-payment,  and  assessed  by  the  Court  under  a  local  prac- 
tice consonant  with  that  by  which  the  amount  of  written 
contracts  is  determined,  by  reference  to  the  prothonotary,  in 
many  other  of  our  Courts.  We,  therefore,  see  no  error  in 
it.    The  judgment  below  will,  therefore,  be  affirmed. 

And  the  purport  of  this  adjudication,  as  I  understand  it,  is, 
that  as  between  citizens  of  the  same  State,  a  discharge  of  a 
bankrupt  by  the  laws  of  that  Stale,  is  valid  as  it  affects  pos^ 
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terior  contracts ;  that  as  against  creditors,  citizens  of  other      1827. 
States,  it  is  invalid  as  to  all  contracts.  .    v^^v*^^ 

The  propositions  which  1  have  endeavoured  to  maintain      ^gdon 
in  the  opinion  which  i  have  dehvered  are  these  :  Saunders^ 

1st.  That  the  power  given  to  the  United  States  to  pass 
bankrupt  laws  is  not  exclusive. 

2d.  That  the  fair  and  ordinary  exercise  of  that  power  by 
the  States  does  not  necessarily  involve  a  violation  of  the  ob- 
ligation of  contracts,  rmdio  fortiori  of  posterior  contracts. 

3d.  But  when,  in  the  exercise  of  that  power,  the  States  pan 
beyond  their  own  limits,  and  the  rights  of  their  own  citi- 
zens, and  act  upon  the  rights  of  citizens  of  other  States, 
there  arises  a  conflict  of  sovereign  power,  and  a  collision 
with  the  judicial  powers  granted  to  the  United  States,  which 
renders  the  exercise  of  such  a  power  incompatible  with  the 
rights  of  other  States,  and  with  the  constitution  of  the  United 
States. 

Mr.  Justice  Washington,  Mr.  Justice  Thompson,  and 
Mr.  Justice  Trimble,  dissented. 

Mr.  Chief  Justice  Marshall,  Mr.  Justice  Dovall,  and 
Mr.  Justice  Storv,  assented  to  the  judgment,  which  was  en- 
tered  for  the  defendant  in  error. 

Judgment  affirmed.^ 

a  In  the  case  of  Shaw  v.  Rohhins^  the  judgment  below  was  rever* 
sed*  This  was  an  action  on  several  bills  of  exchange,  drawn  by  the 
plaintiff  on  the  defendant,  payable  to  plaintiff^s  order,  and  by  the  de- 
fendant duly  accepted.  At  the  time  of  the  transaction,  the  plaintiff 
irms  a  citiEen  of  Massachusetts,  resident  in  that  State,  and  the  de- 
fendant a  citizen  of  New- York,  and  there  resident.  The  action  ww 
brought  in  a  State  Court,  in  Ohio,  and  the  defendant  relied  on  a 
discharge,  obtained  in  New- York,  under  the  provisions  of  the  insol- 
vent laws  of  that  State.  The  highest  Court  of  law  in  Ohio  gave 
judgment  for  the  defendant ;  and  the  cause  was  brought  before  this 
Court  by  a  writ  of  error. 

Mr.  Justice  Johnson.  This  is  a  contract  between  a  citizen  ef 
•New- York  and  a  citizen  of  Massachusetts.  It  only  differs  from  Og*- 
dtn  V.  Saunders  in  this  particular,  that  the  action  was  brought  in  a 
State  Court ;  not  the  Court  of  New-York,  but  the  Court  of  another 
State.  We  think  the  decision  in  the  case  of  Ogden  v.  Saunders  ap- 
plies to  this,  and  must  govern  its  decision.  The  judgment  below, 
therefore,  must  be  reversed,  and  the  cause  remanded  for  mieh  ftir- 
ther  proceedings  as  the  law  may  require. 

Vol.  XII,  47 


CASES  IN  THE  SUPREME  COURT 


[CoirSTITUTlONAL  LaW.] 

Masoit  Qgainst  Haile. 

The  States  hare  a  right  to  regulate,  or  abolish,  imprisonment  fof 
debt,  as  a  part  of  the  remedy  for  enforcing  the  perfoimance  of 
contracts. 

Where  the  condition  of  a  bond  for  the  jail  limits,  in  Rhode  Island, 
required  the  party  to  remain  a  true  prisoner  in  tiie  custody  of  the 
keeper  of  the  prison,  and  within  the  limits  of  the  prison,  '*  until  he 
shall  be  lawfully  diichargtdt  without  committing  any  manner  of 
escape  or  escapes  daring  the  time  of  restraint,  then  this  obligation 
to  be  void,  or  else  lo  remain  in  Aill  force  and  virtue  ;*'  held,  that  a 
discharge,  under  the  insol?eat  laws  of  che  State,  dbuined  from  the 
proper  Court,  in  pursiianoe  of  a  resolution  of  the  legislature, 
and  discharging  the  party  from  all  his  debts,  &c.  '*  and  from  all 
imprisonment,  arrest,  and  restraint  of  his  person  therefor,*'— was 
a  lawful  di»chmgt,  'and  that  his  going  at  large  under  it  was  no 
breach  of  the  condition  of  the  bond. 

THIS  was  an  action  of  debt,  broagfit  in  the  Circuit  Court 
of  Rhode  Island,  upon  two  seyeral  bonds  given  bj  the  de- 
fendant, Haile,  to  the  plaintiff,  Mason,  and  one  Bates,  whom 
the  plaintiff  sunrives,  one  of  which  bonds  was  executed  on 
the  14th,  and  the  other  on  the  29tb  of  March,  1814.  The 
condition  in  both  bonds  was  the  same,  except  as  to  dates 
and  sums,  and  is  as  follows  : 

"  The  condition  of  the  above  obligation  is  such,  that  if  Ihe 
above  bounden  Nathan  Haile,  now  a  prisoner  in  the  State's 
jail,  in  Providence,  within  the  county  of  Providence,  at  the 
suit  of  Mason  and  Bates,  do,  and  shall  from  henceforth  con- 
tinue to  be  a  true  prisoner,  in  the  custody,  guard,  and  safe- 
keeping of  Andrew  Waterman,  keeper  of  said  prison,  and  in 
the  custody  ,  guard,  and  safe  keeping  of  his  deputy,  officers, 
and  servants,  or  some  one  of  them,  within  the  limits  of  said 
prison,  until  he  shall  be  lawjutly  discharged^  without  com* 
mitting  any  manner  of  escape  or  escapes,  during  the  time 
of  restraint,  then  this  obligation  to  bo  void;  or  ebe  to  remain 
in  full  force  and  virtue." 
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To  the  declaration  upon'ttieie  bonds,  the  defendant  plead-  j  gjy 
ed  sereral  pleas,  the  substance  of  which  was,  that  in  June, 
1814,  after  giving  the  bonds,  die  defendant  presented  a  pe- 
tition to  the  legislature  of  Rhode  Island,  praying  for  relief, 
and  the  benefit  of  an  act  passed  in  June,  1756,  entitled  ^^an 
act  for  the  relief  of  insolvent  debtors,"  and  that,  in  the  mean 
time,  all  proceedings  against  him  for  debt  might  be  stayed, 
andlie  be  liberated  from  jail,  on  giving  bonds  to  return  to  jail 
in  case  his  petition  shall  not  be  granted.  Upon  this  petitioUf 
the  legislature,  in  February,  1815,  passed  the  following  re« 
solution :  *^  On  the  petition  of  Nathan  Haile,  praying,  for  the 
reasons  therein  stated,  that  the  benefit  of  an  act,  entided,  ^  An 
act  for  the  relief  of  insolvent  debtors,*  passed  in  the  year 
1756,  be  extended  to  him,  voted,  that  said  petition  be  con* 
tinned  till  the  next  session  of  this  assembly ;  and  that,  in  the 
mean^time,  all  proceedings  against  him,  the  said  Haile,  on 
account  of  his  debts,  be  stayed ;  and  that  the  said  Haile  be 
liberated  from  his  present  confinement,  in  the  jail,  in  the 
county  of  Providence,  on  his  giving  sufficient  bond  to  the 
sheriff  of  said  county,  conditioned  to  return  to  jail  in  case 
said  petition  is  not  granted.**  That,  on  the  28th  of  Februa- 
ry, 1815,  he  gave  sufficient  bond,  with  surety,  to  the  sheriff| 
conditioned  to  return  to  jail,  in  case  the  petition  should  not  be 
granted,  and,  thereupon,  the  sheriff  did  liberate  and  dis- 
cbarge him  from  his  said  confinement,  in  said  jail,  and  permit 
him  to  go  at  large,  out  of  said  Waterman's  custody,  and  the 
custody  of  tiie  keeper  of  said  prison,  his  deputy,  officers, 
and  servants,  and  out  of  the  limits  of  said  jail  and  jail-yard ; 
and  be,  said  Haile,  did,  upon  being  so  liberated,  depart  and 
go  at  large  out  of  the  same  accordingly,  and  so  continued  at 
hrge  and  liberated,  until  the  prayer  of  said  petition  was 
granted  by  the  legislature,  ^t  the  February  session,  1816,  and 
ever  since,  as  lawfully  he  might  That,  in  February,  1816, 
the  legislature,  upon  a  due  hearing,  granted  the  prayer  of 
the  defendant's  petition,  and  passed  the  following  resolu- 
tion :  ^'  On  die  petition  of  Nathan  Haile,  of  Foster,  praying, 
for  the  reasons  therein  stated,  that  the  benefit  of  an  actpass- 
ed  in  June,  1756,  for  the  relief  of  insolvent  debtors,  maybe 
extended  to  him ;  voted,  that  the  prayer  of  the  petition  be, 
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1 837.  ^^  ^^  same  is  hereby  granted.*^  That  the  defendant  after- 
wards, in  pursuance  of  the  above  resolution,  and  of  the 
laws  of  the  State,  received  in  due  form,  from  the  proper 

Haile.  Court,  a  judgment,  ^'  that  he  should  be,  and  thereby  was,  fully 
dischai^ed  of  and  from  all  debts,  duties,  contracts,  and  de- 
mands, of  every  name,  nature,  and  kind,  outstanding  against 
him,  debts  due  to  the  State  aforesaid,  and  to  the  United 
States,  excepted,  and  from  all  imprisonment,  arrest,  and  re- 
straint of  his  person  therefor.'^ 

To  the  pleas  so  pleaded  the  plaintiff  demurred ;  there  was 
a  joinder  in  demurrer ;  and,  on  the  argument  of  the  cause> 
the  opinions  of  the  judges  of  the  Court  below  were  opposed, 
upon  the  question  whether  the  defendant  was  entitled  to 
judgment,  on  the  ground  that  the  matters  set  forth  on  his 
part  in  his  pleas,  were  sufficient  to  bar  the  action,  or  whe- 
ther the  plaintiff  was  entitled  to  judgment  upon  the  demur- 
rers and  joinders.  The  question  was  thereupon  certified  to 
this  Court  for  final  diecision. 

I'tb.  9ih.  The  cause  was  argued  by  Mr.  Webster  and  Mr*  Bliss^  for 
the  plaintiff,  and  by  Mr.  Whipple  and  Mr.  Wheatorij  for  the 
defendant. 

On  the  part  of  the  plaintiff,  it  was  argued,  that  the  acts 
of  the  legislature  of  Rhode  Island  of  February^  1815,  and 
of  February,  1816,  hberating  the  person  of  the  defendant 
from  imprisonment,  and  reviving  in  his  favour  an  obsolete 
insolvent  act  of  the  colonial  legislature,  passed  in  the  year 
1 756,  were  (in  the  strictest  sense)  laws  impairing  the  obli-^ 
gation  of  contracts.     They  interfered  with  an  actually  vest- 
ed right  of  the  creditor,  acquired  under  existing  Jaws,  and 
entitling  him  to  a  particular  remedy  against  the  person  of 
his  debtor*     Upon  the  narrowest  construction  which  had 
ever  been  given  to  the  prohibition  in  the  constitution  of  the 
United  States,  they  impaired  the  obligation  of  the  bonds 
now  in  question ;  which,  though  a  part  of  the  judicial  pro* 
ceedings  to  enforce  the  execution  of  the  primary  contract, 
were  still  ^'  contracts,^'  within  the  letter  and  spirit  of  the 
constitution.     The  obligation  of  these  contracts  was  entirely 
destroyed  by  these  legislative  acts,  which  were  not  general 
laws,  but  private  acts,  professedly  intended  for  the  relief  of 
the  party  in  the  particular  case^    They  might  even  be  con* 
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sidered  void  on  general  principles,  independent  of  the  post-      1 827. 
tive  prohibition  in  the  constitution,  as  being  retrospective  ^^^ 
laws  interfering  with  vested  rights.     The  law  of  1756  was      W*»®n 
no  longer  in  force  in  Rhode  Island,  and  the  reference  to  it      Haile. 
in  the  acts  of  181 5,  and  1816,  could  only  have  the  effect  of 
reviving  it  in  the  particular  case,  and  was  tantamount  to  the 
enactment  of  a  new  law  with  similar  provisions*     But  the 
acts  now  in  question  were  clearly  retrospective  acts  of  le* 
gislation,  impairing  the  obligation  of  contracts  in  existence 
when  the  acts  were  passed ;  and,  consequently,  the  case  fell 
within  the  principles  determined  by  the  majority  of  the 
Court  in  Ogden  v.  Sattnders," 

For  the  defendant,  it  was  insisted,  that  although  the  act  of 
1756  was  not  in  force  (as  a  general  and  permanent  law) 
when  the  bonds  were  given,  yet  the  statutes  of  1 798,  and 
1812,  provide  for  relief  in  cases  of  insolvency^  which  is 
always  granted  by  referring  to  the  act  of  1756,  and  reviving 
its  provisions  in  favour  of  the  individual.  These  statutes, 
together  with  the  established  usage  under  them,  making 
part  of  the  unwritten  law  of  the  State,  form  a  system  or  code 
of  insolvent  laws,  authorizing  the  debtor  to  petition  in  the 
manner  prescribed  by  the  act  of  1 756,  constituting  the  le* 
gislature  a  Court  to  hear  and  determine  it  as  a  case  between 
debtor  and  creditor,^  and  requiring  an  assignment  of  the 
debtor^s  property  for  the  benefit  of  all  his  creditors.  The 
local  legislature  possesses  sovereign  power  over  the  remedy, 
in  its  own  Courts,  for  the  enforcement  of  contracts  made 
within  its  own  territory;'^  and  the  acts  under  which  the  pri- 
son bonds  were  given,  as  well  as  those  under  which  the  dis- 
charge was  obtained,  are  a  part  of  the  process  laws  of  the 
State,  which  it  has  a  right  to  make,  alter,  and  repeal,  at  its 
pleasure.  The  bonds  in  question  could  hardly  be  consider- 
ed as  contracts  w'lih'in  the  meaning  of  the  constitutional  pro- 
hibition, since  there  is  but  one  voluntary  party  to  them. 
They  are  rather  a  part  of  the  judicial  process  for  enforcing 
the  performance  of  contracts,  and  the  collection  of  debts* 

a  AntftP'  ^13* 

h  Oliiey  V,  Andrews,  3  Doll,  808.    Calder  v.  Bull,  8  Dall.  S8G. 

c  Btorges  y.  Crowninshield,  4  Wheat,  Rep,  £00,  £01. 
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1897*  The  legislative  resolution  of  February,  1815,  is  not  void 
on  account  of  its  dependence  on  the  act  of  insolvency  of 
1816,  because  the  latter,  though  it  professes  to  discharge 
both  person  and  property,  (and,  therefore,  may  be  void  in 
part,)  is  not  entirely  void,  it  being  a  present  discharge  ex- 
ecuted, and,  therefore,  void  only  for  the  excess.  But,  ad* 
mitting  the  act  of  1816  to  be  entirely  void,  that  of  1815 
bas  no  necessary  connexion  with,  or  dependence  upon  it. 
If  the  resolution  of  1815  would  have  been  a  valid  discbafge 
firom  imprisonment  in  close  jail,  it  must  be  a  valid  discharge 
from  the  limits,  as  it  does  not  impair  the  contract  for  the 
liberty  of  the  yard.  It  does  not  impair  it,  because  that 
contract  is  part  of  a  general  system,  or  code  of  laws,  regu- 
lating the  remedy  in  regard  to  imprisonment  for  debt ;  and 
taken  in  connexion  with  that  system,  it  is  plain,  that  the 
legislature,  when  they  provided  the  bond  as  a  security  for 
the  creditor,  did  not  mean  to  deprive  themselves  of  the 
power  of  entirely  liberating  the  debtor.  The  words  ^^  law- 
ful discharge^*  are  general,  and  necessarily  include  all  dia* 
charges  which  were  lawful  previous  to  the  execution  of  the 
bond.  And  even  if  the  resolution  of  1816  is  to  be  consi- 
dered not  as  the  sentence  of  a  Court  of  justice,  but  as  a  spe* 
cial  lavir,  future  in  its  operation,  it  does  not  impair  the  obli- 
ggtion  of  the  contract,  because  the  bond,  by  necessary  con- 
struction, must  be  taken  to  refer  to  future  laws,  and  is  to  be 
governed  by  the  laws  of  the  State,  general  or  special,  in 
force  at  the  time  of  the  discharge.  Whatever  these  laws 
provide  shall  be  a  ^^  lawful  discharge,'^  is  a  ^^  lawful  dis- 
charge," within  the  meaning  of  the  laws  under  which  the 
bonds  were  taken,  since  all  these  laws  are  made  by  the 
same  legislative  authority,  having  sovereign  control  over  the 
subject  matter. 

Mr.  Justice  Thompson  delivered  the  opinion  of  the  Court. 

The  question  in  this  case  arises  upon  the  following  certi* 
ficate  of  a  division  of  opinion  of  the  judges  of  the  Circuit 
Court  of  the  United  States  for  the  District  of  Rhode  Island. 
''  This  cause  came  on  to  be  heard,  and  was  argued  by  counsel 
on  both  sides,  and  thereupon  the  following  question  occur- 
red :  viz.  whether,  upon  the  amended  pleas  in  this  case,  se- 
verally pleaded  to  the  ficst  and  secoad  counts  of  the 


OF  THE  UNITED  STATES.  375 

piaintiif's  declarmtioD,  and  to  which  there  are  demurrers,      IKtT. 
and  joinders  in  demurrer,  the  defendant  is  entitled  to  judg-  \^^v^^ 
ment,  on  the  ground  that  the  matters  set  forth  therein,  on      M**^ 
the  part  of  the  defendant,  are  sufficient  to  bar  the  action ;       Haile. 
or  whether  the  plainiitfig!  entitled,  upon  said  demurrers  and 
joinders,  to  judgment  ?  Upon  which  question  the  Court  was 
divided  in  opinion." 

It  is  not  understood  .by  this  Court,  that  any  question,  as  to 
the  sufficiency  of  the  pleas,  in  point  of  form,  is  drawn  under 
examination,  but  simply,  whether,  upon  the  merits,  the  mat- 
ter thereby  set  up  is  sufficient  to  bar  the  action.  The  action 
is  founded  upon  two  several  bonds,  given  by  the  defendant 
to  the  plaintiff,  and  one  Bates,  whom  the  plaintiff  survives. 
one  dated  the  14th,  and  the  other  the  29th  of  March,  1814. 
The  condition  in  both  bonds  is  the  same,  except  as  to  dates 
and  sums,  and  is  as  follows :  ^^  The  condition  of  the  above 
obligation  is  such,  that  if  the  above  bounden  Nathan  Haiie, 
now  a  prisoner  in  the  Staters  jail,  in  Providence,  within  the 
county  of  Providence,  at  the  suit  of  said  Mason  and  Bates, 
do,  and  shall  from  henceforth  continue  to  be  a  true  prisoner, 
in  the  custody,  guard,  and  safe-keeping  of  Andrew  Water- 
man, keeper  of  said  prison,  and  in  the  custody,  guard,  and 
safe  keeping  of  his  deputy,  officers,  and  servants,  or  some 
one  of  them,  within  the  limits  of  said  prison,  until  be  shall 
be  lawfiUly  discharged,  without  committing  any  manner  of 
escape  or  escapes  during  the  time  of  restraint,  then  this  oh* 
ligation  to  be  void,  or  else  to  remain  in  full  force  and  virtue.'' 

The  defence  set  up  by  the  pleas,  to  show  there  has  been 
no  breach  of  the  condition  of  the  bond,  is  substantially,  that 
in  June,  1814,  after  giving  the  bond  in  question,  the  defen- 
dant presented  a  petition  to  the  legislature  of  Rhode  Island, 
praying  relief,  and  the  benefit  of  the  insolvent  act  of  1756 ; 
and  that,  in  the  mean  time,  all  proceedings  against  his  per- 
son and  estate,  for  the  collection  of  debts,  might  be  stayed, 
and  he  be  liberated  from  jail,  on  giving  bonds  to  return  in 
case  his  petition  should  not  be  granted*  Upon  this  petition, 
the  legislature,  in  February,  1816,  passed  the  following  re<» 
solution  :  '^  On  the  petition  of  Nathan  Haile,  praying,  for 
the  reasons  therein  stated,  that  the  benefit  of  an  act,  entitled, 
an  act  for  the  relief  of  insjol vent  debtors,  passed  in  the  year 
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1837*  1756,  be  extended  to  him,  voted^  that  said  petition  be  con-* 
tinued  until  the  next  session  of  this  assembly  ;  and  that,  in 
the  mean  time,  all  proceedings  against  the  said  Haile,  on 

Halle.  account  of  his  debts,  be  stayed  ;  and  that  the  said  Haile  be 
liberated  from  his  present  imprisonment,  in  the  jail,  in  the 
county  of  Providence,  on  his  giving  sufficient  bond  to  the 
sheriff  of  the  county,  conditioned  to  return  to  jail  in  case  said 
petition  is  not  granted/'  The  defendant,  after  the  passing 
of  this  resolution,  gave  the  bond  required  by  it,  and,  on  the 
28th  of  the  same  month,  was  discharged  from  imprisonment, 
and  has  ever  since  been  at  large,  out  of  the  custody  of  the 
sheriff.  In  February,  1816,  the  legislature,  upon  a  due 
hearing,  granted  the  prayer  of  the  defendant,  and  passed  the 
following  resolution :  ^'  On  the  petition  of  Nathan  Haile, 
of  Foster,  praying,  for  the  reasons  therein  stated,  that  the 
benefit  of  an  act,  passed  in  June,  1756,  for  the  relief  of  in- 
solvent debtors,  may  be  extended  to  him,  voted,  that  the 
prayer  of  the  said  petition  be,  and  the  same  is  hereby  grant- 
ed/' By  the  granting  of  the  prayer  of  the  petition,  the  con- 
dition of  the  second  bond  given  io  the  sheriff  was  complied 
with,  and  the  bond  became  extinguished. 

The  defendant  afterwards  proceeded  to  take  the  benefit  of 
the  insolvent  act  revived  in  his  favour,  according  to  the  sta- 
tute provisions,  and  received  in  due  form  from  the  proper 
Court,  a  judgment,  ^Uhat  he  should  be,  and  thereby  was  fully 
dischai^ed  of  and  from  all  debts,  contracts  and  demands,  of 
every  name,  nature,  and  kind,  outstanding  against  him,  debts 
due  to  the  State  aforesaid,  or  to  the  United  States,  excepted, 
and  from  all  imprisonment,  arrest,  and  restraint  of  his  per- 
son therefor."  The  insolvent  act  of  1 756  is  not  considered 
in  force  as  a  general  and  permanent  law,  but  the  legislature 
of  Rhode  Island  has  been  in  the  constant  habit  of  entertain- 
ing petitions,  like  the  present,  and  has  by  the  general  law  of 
1798,  (now  in  force,)  prescribed  the  mode  by  which  such  pe- 
titions are  to  be  regulated,  and  in  case  of  granting  the  pray- 
er of  the  petition,  the  course  is  to  pass  an  actor  resolution, 
^ving  the  benefit  of  the  act  of  1 756  to  the  petitioner,  and  thus, 
in  effect,  reviving  it  for  his  particular  benefit.  So,  that  the 
mode  pursued  to  obtain  the  discharge  of  the  defendant,  as 
«et  out  in  the  pleas,  was  according  to  the  established  course 
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oi  proceeding  in  cases  of  insolvency,  and  in  conformity  to      1897. 
the  laws  of  Rhode  Island,  by  which  the  defendant  was  dis-  v^^v^^ 
chai^ged  from  all  his  contracts,  and  from  imprisonment.  Mason 

The  effect  of  this  discharge  upon  the  original  judgment      Haile. 
against  IJaile  is  not  now  drawn  in  qaestion.    The  only  in-  ^    .. . 
quiry  is,  whether  he  has  violated  the  condition  of  his  bonds  thebood^who- 
of  March,  1814,  by  going  at  large,  under  the  authority  and  {J^'  th«**^ili- 
sanction  of  the  resolutions  of  the  legislature,  as  before  sta-  charge,     u- 
ted.    His  bond  required  him  to  remain  a  true  prisoner,  until  inioivent  lawi 
he  should  be  lawfully  discharged^  without  committing  any  °J,^\*}^  ^^JJl 
manner  of  escape  during  the  time  of  restraint     I'he  bond  '^"d    pnietiM 
is  not  that  he  shall  remain  a  true  prisoner  until  the  debt""  "    *"** 
shall  be  paid.     Nor  is  there  any  thing  upon  the  face  of  the 
bond,  or  if  we  look  out  of  it,  to  the  known  and  established 
laws  and  usages  in  that  State,  calling  for  such  a  construc- 
tion.    A  lawful  discharge,  in  its  general  signification,  will 
eitend  to,  and  be  satisfied  by,  any  discharge  obtained  under 
the  legislative  authority  of  the  State.     And  it  is  not  unrea- 
sonable to  consider  such  prison  bonds  as  given  subject  to 
the  ordinary- and  well  known  practice  in  Rhode  Island,  for 
the  legislature  to  entertain  petitions  in  the  manner  pursued 
by  the  defendant,  to  obtain  the  bienefit  of  the  insolvent  act  of 
175G,  in  the  manner  in  which  these  petitions  are  received 
and  proceeded  upon,  as  prescribed  by  the  act  pf  1 798.  And, 
indeed,  this  cannot  strictly  be  considered  a  private  contract 
between  the  parties,  but  rather  as  a  statute  engagement,  im- 
posed by  an  act  of  the  legislature,  and  as  a  part  of  the  pro- 
cess under  which  the  defendant  was  held  as  a  prisoner. 
And  with  the  full  knowledge  of  this  regulation  and  practice, 
it  is  hardly  to  be  presumed,  that  such  discharges  were  not 
understood  to  be  lawful  discharges.    And  the  same  remarks 
will  apply  to  the  term  escape  in  the  bond,  which  can  mean 
no  more  than  a  departure  from  the  limits  without  lawful  au- 
thority.    Suppose  the  legislature,  after  the  execution  of  this 
bond,  had  enlarged  the  jail  limits  ?    It  surely  would  not  have 
been  an  escape  for  the  defendant  to'have  availed  himself  of 
the  enlarged  limits,  and  gone  beyond  bis  former  bounds. 
And  yet,  if  the  limits  prescribed  at  the  time  the  bond  was 
executed,  are  to  govern  the  effect  and  operation  of  the  bond, 
it  would  be  an  escape.  Such  bonds  may  well  be  considered 
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1827.      ^  ^°  enlargement  of  the  prison  limits,  and  a  mere  moditics- 

X^^'v*^^  tion  of  the  imprisonment,  according  to  the  provisions  of  the 

^**^"      laws  of  Rhode  Island. 
▼. 

Hddle.  Can  it  be  doubted  but  the  legislatures  of  the  States,  so  fiir 

-,  as  relates  to  their  own  process,  have  a  right  to  abolish  im- 

^Aturethave  prisonment  for  debt  altogether,  and  that  such  law  might  ex- 
eT'^w  "^ihe  ^^^  t^  present,  as  well  as  future  imprisonment  ?    We  are 
■object  of  im-  not  aware  that  such  a  power  in  the  States  has  ever  been 
debt,  on  pro-  questioned.     And  if  such  a  general  law  would  be  valid  un* 
«wn  Courtf  **'^  der  the  constitution  of  the  United  Statfts,  where  is  the  pro- 
hibition to  be  found,  that  dnniea  to  the  State  of  Rhode 
Island  the  .right  of  applying  the  same  remedy  to  individual 
cases  ?    This  is  a  measure  which  must  be  regulated  by  the 
views  of  policy  and  expediency  entertained  by  the  State 
legislatures.     Such  laws  act  merely  upon  the  remedy,  and 
that  in  part  only.     They  do  not  take  away  the  entire  re- 
medy, but  only  so  far  as  imprisonment  forms  a  part  of  such 
remedy.  '  The  doctrine  of  this  Court  in  the  case  ofSturges 
V.  Crozoninshieldj  (4   Wheat  Rep.  200.)  applies  with  fuU 
force  to  the  present  case.     ''  Imprisonment  of  the  debtor,^^ 
say  the  Court,  '^  may  be  a  punishment  for  not  performing 
bis  contract,  or  may  be  allowed  as  a  mean  for  inducing  him 
to  perform  it.     But  a  State  may  refuse  to  inflict  this  punish- 
ment, or  may  withhold  it  altogether,  and  leave  the  contract 
in  full  force.     Imprisonment  is  no  part  of  the  contract,  and 
simply  to  release  the  prisoner,  does  not  impair  its  obliga- 
tion." • 
Thediicharge,     In  whatever  light,  therefore,  the  question  is  viewed,  no 
was  a'  lavfui  (breach  of  the  condition  of  the  bond,  according  to  its  true 
discharge,       sense  and  interpretation,  has  been  committed.     The  Jibera- 

vrithintbecon-  ^  *  '  ... 

dition  of  the  tion  of  the  defendant  from  confinement,  on  his  giving  bond 
jaiiHbertifs.  *  *^  ^^®  sheriff  tp  rctum  to  jail  in  case  his  petition  for  a  dis- 
chaige  should  not  be  granted,  was  sanctioned  by  the  due 
exercise  of  legislative  power,  and  was  analogous  to  extend- 
ing to  him  more  enlai^edjail  limits,  and  would  not  be  con- 
sidered an  escape.  And  both  this  and  the  final  dischaige, 
so  far,  at  all  events,  as  it  related  to  the  imprisonnient  of  the 
defendant,  afiected  the^remedy  in  part  only,  and  was  in  the 
due  and  ordinary  exercise  of  the  powers  vested  in  the  legis- 
lature of  Rhode  Island,  and  was  a  lawful  dischai^ge,  and  no 
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escape,  and  of  course,  do  breach  of  the  conation  of  the      isi7. 
bond  in  question.  v^^^/^^ 

It  must,  accordingly,  be  certified  to  the  Circuit  Court,  Mttoo 
that  the  matters  set  forth  in  the  defendant's  amended  pleas,  Haiie. 
are  sufficient  to  bar  the  plaintiflPs  action. 

Mr.  Justice  Wash»noton  dissented.  It  has  never  been 
iny  habit  to  deliver  dissenting  opinions  in  cases  where  it  has 
been  my  misfortune  to  differ  from  those  which  have  been 
pronounced  by  a  majority  of  this  Court.  Nor  shonld  I  do 
so  upon  the  present  occasion,  did  I  not  believe,  that  the  opi- 
nion just  delivered  is  at  variance  with  the  fundamental  prin- 
ciples upon  which  the  cases  of  Siurges  v.  Crwaanimhitld^ 
and  Ogden  v.  Saunders^  have  been  decided.  A  regard  for 
my  own  consistency,  and  that,  too,  upon  a  great  constitu- 
tional question,  compels  jone  to  record  the  reasons  upon 
which  my  dissent  is  founded. 

The  great,  the  intelligible  principle,  upon  which  those 
cases  were  decided,  is^  that  a  retrospective  State  law^%o  far  as 
it  operates  to  discharge,  or  to  vary  the  terms  of  an  existingcon- 
tract,  impairs  its  obligation,  and  is,  for  that  reason,  a  violation: 
of  the  tenth  section  of  the  first  article  of  the  constitution  of  the 
United  States ;  but  that  a  law,  which  is  prospective  in  its 
operation,  has  not  this  effect,  and,  consequently,  is  not  for- 
bidden by  that  instrument.  But,  if  I  rightly  understand  the 
opinion  pronounced  in  this  case,  and  the  facts  upon  which 
it  is  founded,  this  principle  is  subverted,  and  the  distinction 
between  retrospective  and  prospective  laws,  in  their  appli- 
cation to  contracts,  is  altogether  disregarded.  The  facts 
are,  that  the  bond  upon  which  this  action  is  brought,  bears 
date  the  14th  of  March,  1814,  and  the  condition  is,  that  the 
defendant,  then  a  prisoner  in  the  Staters  jail  in  Providence, 
at  the  suit  of  the  plaintiff,  shall  continue  to  be  a  true,  pri- 
soner, in  the  custody  and  safe  keeping  of  the  keeper  of  the 
said  jail,  within  the  limits  of  the  said  prison^  until  he  shall 
be  lawfully  discharged.  Upon  the  petition  of  the  defendant 
to  the  legislature  of  Rhode  Island,  to  extend  to  him.  the  be- 
nefit of  a  certain  act  passed  in  the  year  1756,  an  act  was 
passed  in  February,  1815,  which  liberated  him  from  his  con- 
finement in  the  jail  aforesaid,  on  his  giving;  a  bond  to  ret^irn 
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to  the  said  jail  in,  case  his  petition  should  not  be  granted  ; 
»/  and,  by  a  subsequent  act  passed  in  the  following  year,  he  was 
discharged  from  his  debts,  upon  a  surrender  previously  made 
of  all  his  estate,  for  ^he  bene6t  of  his  creditors.  The  plea 
admits,  that  the  defendant  did  depart  from  the  limits  of  the 
jail,  and  justifies  the  alleged  escape  under  the  above  acts  of 
the  legislature.  The  opinion  considers  those  acts  as  con- 
stitutional, and  decides  that  the  defendant  was  lawfully  dis- 
charged within  Hie  terms  of  his  bond. 

The  case  of  Sturges  v.  Crtmninshield  arose  upon  a  con- 
tract for  the  payment  of  money,  from  which  the  debtor  was 
discharged  under  a  subsequent  State  insolvent  law,  and  this 
discharge  was  plead  in  bar  of  the  action  upon  the  contract. 
This  Court  decided  the  plea  to  be  insufficient,  upon  the 
ground,  that  the  law  upon  which  it  was  founded  impaired 
the  obligation  of  the  contract,  which  was  etitered  into  pre- 
vious to  his  discharge.  The  obligation  of  the  contract  upon 
which  the  present  suit  w^s  brought,  is  not  to  pay  money, 
but  to  crmttnue  a  trtte  prinm^r  wiMn  the  limits  of  the  jail  in 
which  he  wai  then  confined.  A  subsequent  act  of  the  le- 
gislature discharges  him  from  his  confinement,  and  authorizai 
him  to  go  at  large,  of  which  law  he  availed  himself,  and  on- 
der  which  he  justifies  the  alleged  breach  of  the  condition  of 
his  bond. 

A  contract,  we  are  informed  by  the  above  case,  is  an 
agreement  by  one  or  more  persons  to  do,  or  not  tado^  a  par- 
ticular thing ;  and  the  law  which  compels  a  performance  of 
such  contract,  constitutes  its  obligation.     The  thing  to  be 
done  in  that  case  was,  to  pay  money ;  and  in  this,  it  is,  t 
continue  a  true  prisoner ;  and,  at  the  time  it  was  concludef 
the  existing  Jaw  of  Rhode  Island  required  him  to  perfi>r 
this  engagement.     A  discharge  from  his  debts  in  the  foni 
case,  by  a  subsequent  law  of  the  State,  impaired  that  o 
gation ;  but  this  obligation,  it  is  said,  is  not  impaired  ^ 
subsequent  law  which  discharges  him  from  confinemer 
well  as  from  all  his  debts.     If  the  principle  which  go 
tile  two  cases  can  be  reconciled  with  each  other,  the  c 
of  reasoning  by  which  it  is  to  be  effected  is  quite  too 
for  my  mind  to  comprehend  it. 

It  was  stated,  in  the  case  alluded  to,  that  imprison 


OF  THE  UNITED  STATES.  981 

the  debtor  forms  no  part  of  the  coDtract,  and,  consequently,  1 397. 
diat  a  law  which  discharges  his  person  from  confinement 
does  not  impair  its  obligation.  This  I  admit,  and  the  prin- 
ciple was  strictly  applicable  to  a  contract  for  thepaymnU  of 
momy.  But  can  it  possibly  apply  to  a  rase  where  iht  re- 
straint  of  the  person  is  the  sole  object  of  the  contract,  and 
continuing  witkin  the  limits  of  the  prison  the  thing  con- 
tracted to  be  done  ? 

I  admit  the  right  of  a  State  to  put  an  end  to  imprison- 
ment for  debt  altogether^  and  even  to  dischaige  insolvent 
debtors  from  their  debts,  by  the  enactment  of  a  bankrupt 
law  for  that  purpose.  I  am  compelled,  by  the  case  of 
Sturges  T.  Cronminshield^  to  make  this  latter  admission,  and 
I  voluntarily  make  the  former.  But  what  I  insist  upon  is, 
that  if  the  law  in  either  case  is  made  to  operate  retroac- 
tively upon  contracts,  to  do  what  the  law  discharges  the 
party  from  doing,  it  impairs  the  obligation  of  the  contract, 
and  is  so  far  invalid. 

I  will  now  briefly  consider  the  reasons  which  are  assigned 
for  distinguishing  this  case  from  that  of  Sturges  v.  Croamtn- 
shield. 

U  is  said,  that  the  bond  in  this  case  is  not,  in  point  of 
law,  ff  contract,  since  there  il  but  ooe  voluntary  party  to  it, 
and  a  contract  cannot  exist  unless  there  be  at  least  two 
parties  to  it  My  answer  is,  that  the  law  of  Rhode  Island 
which  authorized  the  giving  of  the  bond,  made  the  creditor 
the  other  party,  as  much  so  as  creditors  and  legatees  are 
made  parties  to  a  bond,  which  the  law  requires  an  execu- 
tor to  give.  If  this  answer  be  not  considered  as  satisfac- 
tory, I  will  add  another,  which  is,  that  the  creditor  has 
adopted  it  as  his  contract  by  putting  it  in  suit. 

Again,  it  is  said,  that  the  acts  which  discharged  tills  de- 
fendant from  his  imprisonment,  and  even  from  the  debt  alto- 
gether, are  not  retrospective  in  their  operation,  and  are  not  so 
considered  in  the  State  where  they  were  passed. 

How  they  are  considered  in  that  State,  is  more  than  this 
Court  can  judicially  know,  and,  consequently,  that  circum- 
stance cannot  here  form  the  basis  of  a  judicial  determina- 
tion. 

All  that  we  do  judicially  know  is,  that  the  act  of  Mf*^ 
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1 827.  ^^^^  ^  temporary  law,  and  expired  nearly  balfa  centary  ago* 
It  was,  then,  in  the  year  1815,  as  if  it  had  never  existed. 
An  act  in  this  year  to  Teyive  it,  either  as  a  general  law,  or 

Hiiile.  for  the  purpose  of  benefitting  a  particular  individual,  is 
the  enactment  of  a  new  law^  which  derives  all  its  force 
from  the  will  of  the  legislature  which  enacts  it,  and  not 
from  that  of  the  legislature  to  which  the  expired  law  owed 
its  temporary  existence.  Is  it  possible  that  argument,  or 
authorities,  can  be  required  to  prove  this  proposition? 
Would  the  argument  upon  which  the  contrary  proposition 
is  founded  have  been  adopted  in  the  case  of  Sturgts  v. 
Crowmnshieldy  if  the  discharge  had  been  under  an  act  pass- 
ed subsequent  to  the  contract^  which  revived  an  old  ex- 
pired insolvent  or  bankrupt  law  ?  And  am  1  to  understand, 
that  contracts /or  the  payment  of  money ,  as  well  as  for  the 
restraint  of  the  person  of  the  debtor,  may  now  be  discharged 
in  the  State  of  Rhode  Island  at  any  time,  by  an  act  to  re- 
vive the  act  of  1 756  in  favour  of  debtors  for  whose  benefit 
it  may  be  revived?  If  this  be  the  effect  of  the  present  de- 
cision, (and  I  confess  I  cannot  perceive  how  it  can  be  other- 
wise,) the  decision  in  the  case  of  Slurges  v.  Crowninskield 
will  avail  nothing  in  that  State,  or  in  any  other  of  the  States 
in  whose  code  an  old  deceased  insolvent  law  can  be  found, 
which,  in  the  days  of  its  iexistence,  authorized  a  legislative 
discharge  of  a  debtor  from  his  debts,  or  from  his  prison 
bounds  bond. 

Lastly,  it  is  said,  that  this  law  does  no  more  than  enlarge 
the  limits  of  the  prison  rules,  within  which  the  defendant 
bound  himself  to  continue.  And  can  it  be  contended,  that 
a  law  which  has  this  effect  does  not  vary  (and  if  it  does 
so,  it  impairs.)  the  terms  of  the  contract  entered  into  by  the 
defendant  ?  For  what  object  was  he  restricted  to  certain 
limits,  if  not  to  coerce  him  to  pay  the  debt  for  which  the 
plaintiff*  had  a  judgment  and  execution  against  him  ?  And 
is  not  this  object  defeated,  and  the  whole  value  of  his  prison 
bounds  contract  destroyed,  by  enlarging  the  limits  to  those 
of  the  State,  of  ^le  United  States,  or  of  the  four  quarters  of 
the  globe  ?  1  shall  add  nothing  further.  *  I  have  prepared  no 
written  opinion;  my  object  in  declaring  my  dissent  from 
that  which  has  been  delivered,  being  not  so  much  to  prove 
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« 

that  opinion  to  be  wrong,  as  to  yindicate  my  own  consis-      1 837. 

^  Columbtin 

Ins.  Co. 
Certificate,  that  the  matters  set  forth  in  the  defendant's         ▼. 

pleas  are  sufficient  to  bar  Hie  plaintiflPs  action.  CaUett. 


[IvsuBAircx.] 

• 

The  Columbian  Insurance  Company,  Plaintiffs  in  Error. 
against  Catli^tt,  Defendant  in  Error. 

A  policy  for  10,000  dollars,  upoD  a  voyage  **  at  and  from  Alexandria 
to  St.  Thomas,  and  two  other  ports  in  the  West  Indies,  and  back 
to  her  port  of  discharge,  in  the  United  States,' upon  all  lawfu)  goods 
and  merchandise,  laden  or  to  be  laden  on  board  the  ship,  &c.  be- 
ginning the  adventure  upon  the  said  goods  and  merchandise  from 
the  lading  at  Alexandria,  and  continuing  the  same  until  the  said 
goods  and  merchandise  shall  be  safely  landM  at  St.  Thomas,  &c 
and  the  United  States  aforesaid :"  is  an  insurance  upop  every  suc- 
cessive cargo  taken  on  board  in  the  course  of  the  voyage  out  and 
home,  so  as  to  cover  the  risk  of  a  return  cargo,  the  proceeds  of  the 
sales  of  the  outward  cargo. 

Such  a  policy  covers  an  insurancn  of  10,000  dollars  during  the  whole 
voyage  out  and  home,  so  long  as  the  assured  has  that  amount  of 
property  on  board,  without  regard  to  the  fact  of  a  portion  of  the 
original  cargo  having  been  safely  landed  at  an  intermediate  port 
before  the  loss. 

Where  the  cargo,  in  the  course  of  the  outward  voyage,  and  before  its 
termination,  was  permanently  separated  from  the  ship  by  the  total 
wreck  of  the  latter,  and  the  cargo  being  perishable  in  its  nature, 
though  not  injured  to  one  half  its  value,  it  became  necessary  to  sell 
it,  the  further  prosecution  of  the  voyage  with  the  same  ship  or  car* 
go  became  impracticable :  held,  that  this  was  a  technical  total  loss, 
on  account  of  the  breaking  up  of  the  voyage. 

Whether  a  delay  at  a  particular  port  constitutes  a  deviation,  depends 
upon  the  usage  of  trade  with  reference  to  the  object  of  selling  the 
cargo.  Where  different  ports  are  to  be  visited  for  this  purpose,  the 
owner  has  a  right  to  limit  the  price  at  which  the  master  may  sell,  to 
a  reasonable  extent ;  and  a  delay  at  a  particular  port,  if  bona  fide 
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1 897  foade  for  that  purpose*  doet  not  coastituto  a  doYiatioo,  thon^  oc- 

^^  ^^^-      casioned  by  this  restriction. 

Jroluinbian   Freight  is  not  a  charge  upon  the  salvage  of  cargo  in  the  hands  of  the 


In*.  Co 

Catlett. 

Mofch  Sd. 


underwriters,  whether  the  assured  is  owner  of  the  ship  or  not. 

This  cause  was  argued  by  Mr.  Webster  and  Mr.  Tatflor 
for  the  plaintifTs  in  error,  and  by  the  Atiomey  General  and 
Mr.  Smann  for  the  defeudant  in  error. 


March  9th.        Mr.  Justice  Stort  delivered  the  opinion  of  the  Court. 

This  is  a  writ  of  error  to  the  Circuit  Court  of  the  District 
of  Columbia,  sitting  at  Alexandria, 

The  original  action  was  upon  a  policy  of  insurance,  dated 
flie  i  6th  of  February,  1829,  whereby  the  Columbian  Insu- 
rance Company  insured  the  plaintiff  ten  thousand  dollars, 
lost  or  not  lost,  at  and  from  Alexandria  to  St.  Thomas,  and 
two  other  ports  in  the  West  Indies,  and  back  to  her  port  of 
dischai^ge  in  the  United  States,  upon  ail  kinds  of  lawful 
goods  and  nrierchandise,  laden  or  to  be  laden  on  board  the 
ship  called  the  Commerce,  &c. ;  beginning  the  adventure 
upon  the  said  goods  and  merchandise  from  the  loading  at 
Alexandria,  and  continuing  the  same  until  the  said  goods  and 
merchandise  shall  be  safely  landed  at  St.  Thomas,  &c.  and 
the  United  States.  The  goods  and  merchandise  to  be  va- 
lued, as  interest  may  appear.  The  policy  contained  the 
usual  risks;  and  the  premium  agreed  on  was  three  and  three 
quarters  per  cent.,  to  return  half  per  cent,  for  each  port  not 
used  or  attempted,  and  no  loss  happens.  There  are  other  pro- 
visions in  the  policy,  which  will  be  hereafter  commented  on. 
The  breach  alleged  in  the  declaration  is  a  total  loss  by  pe- 
rils of  the  seas,  with  the  usual  averments  of  notice  and  non- 
payment. 

The  trial  was  had  upon  the  general  issu^,  and  a  verdict 
found  by  consent  for  the  plaintiff,  for  10,000  dollars,  sub- 
ject to  the  opinion  of  the  Court  upon  the  demurrer  to  evi- 
dence filed  in  the  case.  It  was  farther  agreed,  that  if  it 
should  be  the  opinion  of  the  Court,  that  the  plaintiff  was  not 
entitled  to  recover  the  full  amount  of  the  insurance,  but  is 
entitled  to  an  average  loss,  then  a  reference  to  ascertain 
that  average,  or  to  modify  the  amount  of  the  verdict  in  any 
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other  respect  as  to  the  sum,  should  be  made  to  an  auditor,       1837. 
and  judgment  should  be  given  for  the  sum  finally  reported  v^^"v^^to/ 
and  confirmed  by  the  Court,  subject,  however,  to  the  excep-  ^i^""^"" 
tions  of  either  party  to  any  opinion  of  the  Court  on  that  sub-         t. 
jcct.    The  reference  was  accordingly  made,  and,  upon  the     Cttlctt. 
coming  in  of  the  auditor's  report,  the  Court  pronounced  its 
opinion,  and  gave  judgment  for  the  plaintiff  for  ^7,656  67 
cents,  with  interest,  from  the  1 4th  of  October,  1 922. 

Fromtheilemurrerto  evidence,  it  appeared,  that  the  ship 
sailed  from  Alexandria  on  her  voyage  about  the  14th  of  Feb- 
ruary, 1 822,  having  on  board  a  cargo  of  2,297^  barrels  of 
flour  of  the  invoice  price  of  ^16,887  32  cents,  both  ship  and 
cargo  being  owned  by  the  plaintiff.  On  the  2l8t  of  March 
she  arrived  in  safety  with  her  cargo  at  St.  Thomas,  having 
met  with  no  accident ;  and  she  continued  at  that  port  until 
the  30th  of  May  following,  for  the  purpose  of  selling  her  car- 
go^ and  for  no  other  cause.  During  this  period  the  master,  . 
who  was  also  consignee,  sold  by  retail  509|  barrels ;  being 
limited,  by  his  instructions,  to  eight  dollars  per  barrel,  and 
not  being  able  to  procure  that  price  for  the  residue  of  the 
cargo,  he  sailed  on  the  31st  of  May  for  Cape  Haytien  with 
it,  and  had  also  on  board  some  doubloons,  amounting  to  ^480, 
part  of  the  proceeds  of  the  former  sales.  He  might  have 
sold  his  whole  cai^go  at  from  ^7,50,  to  ^7,75  at  St.  Thomas.* 
The  509^  barrels  of  flour  sold  at  St.  Thomas,  according  to 
the  invoice  price,  amounted  to  ^3,512  99,  leaving  the  value 
of  the  cargo  on  board,  exclusive  of  the  doubloons,  at  the  time 
of  sailing  from  that  port,  according  to  the  invoice,  at  ^1 2,328 
25  cents. 

On  the  8th  of  June  the  ship,  with  her  cargo,  arrived  off 
Cape  Haytien,  and  the  captain  having  gone  on  shore,  the 
ship  stretching  too  far  in,  took  the  ground  and  was  vrrecked. 
In  consequence  of  this  disaster,  1 55  barrels  of  flour  were  to- 
tally lost,  1,633  were  got  on  shore,  part  without  injury,  but 
the  greater  part  damaged,  and  the  whole  was  sold.  The  gross 
amount  of  the  sales  at  Cape  Haytien  was  ^9,391  34  cents, 
the  expenses  of  salvage,  including  commissions  on  sales, 
{4124,72  cents ;  the  proportion  of  the  captain's  expenses  at- 
taching on  the  cargo,  {285  78  cents.  Of  the  proceeds  of  the 
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]  827.      ^^^^  ^^  Cape  Haytien,  the  sum  of  ^4,953  89  was  invested  in 
s^^/^^  coffee,  which  was  shipped  to  Baltimore,  where  it  produced 

^lirco!"  ^^^y  ^^'^^^  ^^  ^^°**-     ^^^  plaintiff  makes  a  claim  for 
T.         freight  of  the  outward  cargo  of  jS2,104  25  cents,  as  a  proper 
Catleit.     deduction  from  the  proceeds. 

As  soon  as  the  plaintiff  heard  of  the  loss,  he  sent  the  fol- 
lowing letter  ^o  the  Insurance  Company,  under  date  of  the 
5th  July,  1 822 :  "  Gentlemen,  having  received  a  letter  from 
captain  M^ Knight,  (the  master,)  informing  me  that  the  ship 
Commerce  was  lost,  I  abandon  the  proportion  of  the  cargo 
that  your  office  was  interested  in.  Respectfully,  &c.''  The 
captain's  protest,  and  the  survey  of  the  ship,  were  also  exhi- 
bited to  the  Company  on  the  14th  of  August.  The  aban- 
donment was  never  finally  accepted  by  the  directors,  but 
sundry  negotiations  took  place  between  them  and  the  plain- 
tiff, which,  however,  led  to  no  effectual  arrangement. 
CoDitruction  The  first  question  arising  in  this  case,  is  upon  the  true 
•t  to  the^oy-  construction  of  the  policy  itself  as  to  the  voyage  insured.  Is 
•«•  »"•"'•<*•  it  an  insurance  upon  the  original  cargo  only  from  the  time  of 
its  loading  until  its  final  discharge,  or  is  it  an  insurance  upon 
every  successive  cai^o,  which  is  taken  on  board  in  the  courae 
of  the  voyage  out  and  home^  so  as  to  cover  the  risk  of  a  re- 
turn cai^o,  the  proceeds  of  the  sales  of  the  outward  cai^o  ? 
The  ai^ument  in  behalf  of  the  defendant  is,  that  the  risk 
applies  upon  the  terms  of  the  policy  only  to  the  original  car- 
go, laden  at  Alexandria.  The  terms  of  the  policy  are,  on  a 
voyage,  '^  at  and  from  Alexandria  to  St.  Thomas  and 
two  other  ports  in  the  West  Indies,  and  back  to  her  port  of 
discharge  in  the  United  States,  upon  all  lawful  goods  and 
merchandise  laden  or  to  be  laden  on  board  the  ship,  &c. ;  be- 
ginning the  adventure  upon  the  said  goods  and  merchandise, 
from  the  lading  at  Alexandria,  and  continuing  the  same  un- 
til the  said  goods  and  merchandise  shall  be  safely  landed  at 
St.  Thomas,  &c.  and  the  United  States  aforesaid.''  It  is 
supposed  that  those  words  tie  up  the  adventure  to  the  origi- 
nal cargo  shipped  at  Alexandria,  because  the  risk  is  to  at- 
tach on  the  same  at  that  port,  and  to  continue  on  the  same 
until  safely  landed  at  St.  Thomas,  &c.,  and  the  United  States.. 
Perhaps  a  very  strict  grammatical  construction  might  lead 
to  such  a  conclusion.    But  policies  have  never  been  con- 
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strued  in  ^ch  a  strict  and  rigid  manner.     The  insirument      1827. 

itself  is  somewhat  loose  in  its  form,  and  has  always  received  v^^^r^h/ 

a  liberal  construction  with  reference  to  the  nature  of  the  Colambian 

Ids.  Co. 
Yoyage  and  the  manifest  intent  of  the  parties.    What  is  the         t. 

nature  of  the  present  voyage  ?  It  is  upon  the  face  of  the  po-  Catlett 
licy  plainly  an  insurance  upon  all  lawful  goods,  not  only  for 
the  outward  voyage  to  the  West  Indies,  but  for  the  home- 
ward voyage  to  the  United  States.  The  underwriters  must 
be  presumed,  equally  with  the  assured,  to  know  the  nature 
and  course  of  such  a  voyage.  It  is  for  the  purpose  of  trade, 
and  the  exchange  of  the  outward  cai^o,  by  sale  or  barter,  for 
a  return  cargo  of  West  India  productions.  If  we  could  shut 
our  eyes  to  the  knowledge  of  this  fact,  belonging,  as  it  does, 
intimately  to  the  history  and  commercial  policy  of  the  na- 
tion itself,  as  disclosed  in  its  laws,  the  whole  evidence  in  the 
case  furnishes  abundant  proofs  of  its  notoriety.  The  true  poUcy  t«  b% 
meaning  of  the  policy  is  to  be  sought  in  an  exposition  of  the  construed  bj 
words,  with  reference  to  this  known  course  and  usage  of  the  the  usage  of 
West  India  trade.  The  parties  must  be  supposed  to  con-  ^^^^^" 
tract  with  a  tacit  adoption  of  it  as  the  basis  of  their  engage- 
ments. The  object  of  the  clause  under  consideration  may 
be  thus  rationally  expounded,  as  intended  only  to  point  out 
the  time  of  the  commencement  and  termination  of  the  risk 
on  the  goods,  successively,  and  at  different  periods  of  the  voy- 
age, constituting  the  cargo.  It  would  be  pushing  the  argu- 
ment to  a  most  unreasonable  extent,  to  suppose  that  the 
parties  deliberately  contracted  for  risks  on  a  homeward  voy- 
age, on  goods  which,  according  to  the  known  course  of  the 
trade,  and  the  very  nature  of  the  commodities,  were  not, 
and  could  not  be,  intended  to  be  brought  back  to  the  United 
States.  We  are  of  opinion,  that  the  policy  was  for  the  whole 
voyage  round,  and  covered  any  return  cai^o  taken  on  board 
at  any  of  the  designated  ports  in  the  West  Indies.  This  is 
not  like  the  cases  cited  at  the  bar,  where  a  policy  on  goods 
at  and  from  a  particular  port,  beginning  the  adventure  from 
the  loading  thereof,  has  been  held  not  to  cover  goods  taken 
on  board  at  an  antecedent  port.  Those  are  all  cases  of  in- 
surance upon  a  single  passage,  unaffected  by  any  known 
.  course^or  usageof  trade  to  explain  the  intentions  of  the  par- 
tics. 
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1827.  ^®  °^^^  question  is,  whether  the  delay  at  St.  Thomas 

,^0f^>/^^  for  seventy  days  was  not  so  unreasonable  as  to  constitute  a 
::;o]aiDbian  deviation.  Without  question,  any  unreasonable  delay  in  the 
y,  *  ordinary  progress  of  the  voyage  avoids  the  policy  on  this 
Catlett.  account.  But  what  delay  will  constitute  such  a  deviation, 
-Whether  the  depends  upon  the  nature  of  the  voyage,  and  the  usage  of 
Th'^  ■*  ^^_  the  trade.  It  may  be  a  very  justifiable  delay,  to  wait  in 
ttituud  a  de-  port,  and  sell  by  retail,  if  that  be  the  course  of  business, 
when  such  delay  would  be  inexcusable  in  a  voyage  requiring 
or  authorizing  no  such  delay.  The  parties,  in  entering  into 
the  contract  of  insurance,  are  always  supposed  to  be  go- 
verned in  the  premium  by  the  ordinary  length  of  the  voyage, 
and  the  course  of  the  trade.  That  delay,  therefore,  which  is 
necessary  to  accomplish  the  objects  of  the  voyage  according 
to  the  course  of  the  trade,  if  bona  fide  made,  cannot  be  ad- 
mitted to  avoid  the  insurance.  In  the  present  case,  it  is 
proved,  that  the  stay  at  St.  Thomas  was  solely  for  the 
purpose  of  selling  the  cargo,  and  for  no  other  cause.  But, 
it  is  said,  that  a  sale  might  have  taken  place  at  St.  Thomas 
of  the  whole  cargo,  if  the  orders  of  the  owner  had  not  con- 
tained a  direction  to  the  master  limiting  the  sale  at  St.  Tho- 
mas to  the  price  of  eight  dollars,  and  that  this  limitation 
was  the  sole  cause  of  the  delay,  and  was  unreasonable ;  that 
the  master  ought,  under  tjie  circumstances,  to  have  sold  at 
a  lower  price,  or  have  immediately  elected  to  go  to  another 
port.  We  are  of  a  different  opinion.  In  almost  every 
voyage  undertaken  of  this  nature,  where  different  ports  are 
to  be  visited  for  the  purposes  of  trade,  and  to  seek  mar- 
kets, it  is  almost  universal  for  the  owner  to  prescribe  limits 
of  price  to  the  sales.  Such  limitations  have  never  hitherto 
been  supposed  to  vary  the  insurance,  or  the  rights  of  the 
party  under  it.  It  cannot  be,  that  the  master,  if  entitled  to 
go  to  a  single  port  only,  is  bound  to  sell  at  whatever  sacri- 
fice, as  soon  as  he  arrives  at  that  port,  and  within  the  pe- 
riod at  which  he  may  unload,  and  sell,  and  reload  a  return 
cargo.  He  must,  from  the  very  nature  of  the  case,  have  a 
discretion  on  this  subject.  If  he  arrives  at  a  bad  market,  he 
must  have  a  right  to  wait  a  reasonable  time  for  a  rise  of  the 
market,  to  make  suitable  inquiries,  and  to  try  the  effect  o 
partial  and  limited  sales.     He  is  not  bound  to  sell  the  wbol 
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caigo  at  once,  whatever  be  the  sacrifice,  and  thus  frustrate      1897. 
the  projected  adventure*    In  short,  he  must  exercise  in  \^^'w^^j 
this,  as  in  all  other  cases,  a  sound  discretion  for  the  interest  Cohingita 
of  all  concerned ;  and  if  it  be  fairly  and  reasonably  exer-         f . 
cised,  it  ought  not  to  be  deemed  injurious  to  rights  secured     Catlett* 
by  the  policy.  It  is  as  much  the  true  interest  of  the  owner  to 
sell  in  a  reasonable  time,  and  with  all  proper  despatch,  as  it 
is  for  the  underwriters.    To  be  sure,  if  the  owner  should 
limit  the  price  to  an  extravagant  sum,  or  the  master  should 
delay  after  all  reasonable  expectations  of  a  change  of  mar- 
ket were  extinguished,  such  circumstances  might  properly 
be  left  to  a  jury  to  infer  a  delay  amounting  to  a  deviation. 
And  here,  again,  as  on  the  former  point,  it  may  be  remarked, 
that  every  underwriter  is  presumed  to   know  the  ordinary 
course  of  the  trade,  and  to  regulate  his  proceedings  accord- 
ingly. 

But,  it  is  said,  that  there  is  no  sufficient  evidence  of  the 
usage  of  trade  in  the  present  case.     It  is  to  be  remembered 
that  this  is  a  case  which  comes  before  this  Court  upon  a  de- 
murrer to  evidence.     The  plaintiff  was  not  bound  to  have 
joined  in  the  demurrer  without  the  defendant's  having  dis- 
tinctly admitted,  upon  the  record,  every  fact  which  the  evi- 
dence introduced  on  his  behalf  conduced  to  prove ;  and  that 
when  the  joinder  was  made,  without  insisting  on  this  preli- 
minary, the  Court  is  at  liberty  to  draw  the  same  inferences 
in  favour  of  the  plaintiff,  which  the  jury  might  have  drawn 
from  the  facts  stated.     The  evidence  is  taken  most  strongly 
against  the  party  demurring  to  the  evidence.     This  is  the 
settled  doctrine  in  this  Court,  as  recognised  in  Pawling  v. 
The  United  States,  (4  CrancVs  Rep.  219.)  and  FowU  v.  The 
Common  Council  of  Alexandtia,   (11    Wheat.  Rep.  320.) 
The  testimony  in  the  present  case,  does  not,  in  direct 
terms,  (as  has  been  justly  stated  at  the  bar,)  establish  the 
general  usage  of  the  West  India  trade.     The  witnesses  do 
not,  generally,  speak  to  a  usage,  eo  nomine.     But  it  cannot 
be  denied,  that  its  scope  and  object  are  to  establish  the 
usage  by  an  enumeration  of  facts,  and  voyages,  by  persons 
experienced  in  the  trade,  and  referring  to  their  own  know- 
ledge and  general  information.     It  thus  conduces,  indirect- 
ly, to  prove  the  usage  ;  and  as  it  is  altogether  one  way,  it  is 
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1 8S7«  certainly  such  ihat  a  jury  might  infer  a  usage  from  it.  And 
v^p^v*^^  if  SO9  this  Court  may  infer  it.  We  consider  it,  then,  as  a 
Colun^ian  f^^  deduction  from  this  testimony,  that  considerable  delays 
Y.  *  in  port  in  the  West  India  trade  are  not  uncommon,  for  the 
Catlett.  purpose  of  taking  the  advantages  of  the  market,  and  that 
sales  by  retail  are  within  the  usage.  There  are  no  facts 
from  which  this  Court  can  infer,  that  the  delay  in  the  pre- 
sent case  was  unreasonable  or  unusual ;  and,  consequently, 
we  cannot  admit,  that  the  delay  amounted  to  a  deviation. 
The  case  of  Oliver  v.  The  Maryland  Insurance  Company^ 
(7  CrancVs  Rep.  487.)  is  in  no  respect  inconsistent  with 
this  doctrine.  One  question  in  that  case  was,  whether  the 
delay  at  Barcelona,  for  the  purpose  of  taking  in  a  return 
cargo,  was  a  deviation.  The  Court  below  instructed  the 
jury,  that  it  was  not,  if  the  vessel  did  not  remain  longer  in 
that  port  than  the  usage  and  custom  of  trade  at  that  place 
rendered  necessary  to  complete  her  cai^o.  This  Court  was 
of  opinion,  that  the  instruction  was,  in  substance,  correct. 
The  only  difficulty  which  arose  was  from  the  terms  of  the 
instruction,  which  seemed  to  limit  the  right,  not  to  the  time 
necessary  to  take  in  the  cargo,  but  to  a  particular periody  re- 
gulatied  by  the  usage  of  trade.  The  Chief  Justice  there 
said,  "  There  is  some  doubt  spread  over  the  opinion  in  this 
case,  in  consequence  of  the  terms  in  which  it  is  expressed. 
The  vessel  might  certainly  remain  as  long  as  was  necessary 
to  complete  her  cargo,  but  it  is  scarcely  to  be  supposed  this 
was  regulated  by  usage  and  custom.  The  usages  and  cus- 
toms of  a  port,  or  of  a  trade,  are  peculiar  to  a  port  or  trade: 
But  the  necessity  of  waiting,  where  a  cargo  is  to  be  taken 
on  board,  until  it  can  be  obtained,  is  common  to  all  ports, 
and  all  trades.  The  length  of  time  frequently  employed 
in  selling  one  cargo  and  procuring  another,  may  assist  in 
proving,  that  a  particular  vessel  has,  or  has  not,  practised 
unnecessary  delays  in  port,  but  can  establish  no  usage  by 
which  the  time  of  remaining  in  port  is  fixed.  The  substan- 
tial part  of  the  opinion,  however,  appears  to  have  been,  and 
seems  so  to  have  been  understood,  that  the  plaintiff  could 
not  recover,  unless  the  jury  should  be  of  opinion,  that  the 
vessel  did  not  remain  longer  at  Barcelona  than  was  neces- 
sary to  complete  her  cargo,  of  which  necessity  the  time 
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usually  employed  for  that  purpose  might  be  evidence*'^      1 S37. 
This  case,  therefore,  recognises  the  right  to  wait  in  port  for  v^^^/"^^ 
the  purpose  of  selling  one  cargo  and  procuring  another;     |  ^qJ*" 
and  the  reasoning  is  employed  solely  to  avoid  a  criticism         t. 
founded   upon  some  ambiguity  of  phrase  peculiar  to  that     Clatlett. 
case.     On  the  other  hand,  the  cases  cited  at  the  bar  abun* 
dantly  prove,  that  the  usage  and  course  of  trade  are  very 
material  to  determine  whether  the  delay  be  unreasonable  or 
not.« 

The  next  question  is,  whether  there  has  been  a  total  loss.  WhcUitr  o^n 
And  this  divides  itself  into  two  distinct  considerations ;  first,  ]om. 
whether  the  facts  of  the  case  created  a  right  o(  abandon- 
ment as  for  a  technical  total  loss ;  and,  secondly,  if  so,  whe- 
ther there  has  been  a  legal  abandonment  by  the  assured. 

Upon  the  first  point  there  is  not  much  room  for  difficulty. 
The  insurance  was  not  for  a  single  passage,  but  for  the  round 
voyage  out  and  home.  The  cargo,  in  the  course  of  the 
outward  voyage,  and  before  it  was  terminated,  (for  the  mas* 
ter  had  still  an  election  to  go  to  another  port  after  his  arriyal 
at  Cape  Haytien,)  was  permanently  separated  from  the  ship 
by  the  total  wreck  of  the  latter.  It  was  a  perishable  cargo, 
and  much  injured  by  the  accident,  though  it  does  not  appear 
to  be  to  the  amount  of  one  half  its  value  ;  and  it  was  liable 
to  still  farther  deterioration.  There  was  a  necessity,  then, 
for  an  immediate  sale  at  Cape  Haytien,  and  the  farther  pro- 
secution of  the  voyage  with  that  ship,  or  that  cargo,  became 
impracticable.  It  was  completely  frustrated.  Under  such 
circumstances,  we  are  of  opinion,  that,  according  to  the  es- 
tablished doctrine  of  the  commercial  law,  it  was  a  clear 
case  of  a  technical  total  loss,  on  account  of  the  breaking  up 
of  the  voyage.  It  is  a  much  stronger  case  than  that  of 
Dorr  V.  The  Kew^England  Insurance  Company^  (4  Mass. 
Rep.  232.)  or  Hudson  v.  Harrison^  (3  Brod.  ir  Bing.  364.) 
where  the  Court  held  the  losses  total. 

Was  there,  then,  a  due  and  legal  abandonment  ?     The  Question  as  to 
letter  of  abandonment  is  admitted  to  have  been  sent  in  due  ment.***'"^""* 

a  Salvador  v.  Hopkins,  d  Bttrr.  1707.  Vallance  y.  De  Mar; 
1  Campb.  Rep,  503.  Ongier  t.  Jennings,  1  Campb.  Rep.  505.  n. 
PhiWps'  Insur.UZ,  18?. 
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1 837.  ^dsoD,  and,  in  its  terms,  it  amounts  to  a  cession  of  the  pro« 
N,^^v^^^  pertj.  Under  ordinary  circumstances,  it  would  furnish  no* 
Columbian  (jji^g  upon  which  to  suspend  a  doqht.  The  difficulty  arises 
V.  from  two  clauses  in  the  particular  form  of  policy  used  by 
Catlett.  this  company.  One  is  in  the  following  terms :  "  In  case  of 
loss,  the  same  shall  be  paid  in  sixty  days  after  proof  and  ad- 
justment thereof,  without  any  deduction,  except  the  amount 
of  the  premium,  if  then  unpaid."  The  other  is,  ^^  it  is 
hereby  agreed,  that  the  insured  shall  not  abandon  to  the  in- 
surers until  sixty  days  have  elapsed  after  having  given  notice 
to  them  of  his  intention  so  to  do,  and  of  the  loss  or  event 
which  may  entitle  the  insured  thereto."  The  suit  was  not 
brought  until  after  more  than  one  hundred  and  twenty  days 
had  elapsed  from  the  abandonment  made  by  the  letter  of  the 
5th  of  July*  No  question,  therefore,  arises  on  this  head* 
But  the  argument  is,  that  the  notice  of  abandonment  must, 
by  the  terms  of  the  policy,  precede  the  actual  abandonment 
sixty  days ;  and  that,  in  the  present  case,  either  no  notice 
•40t  all  of  such  intention  has  been  given,  or  there  has  been  no 
actual  abandonment  at  the  end  of  that  period.  The  letter 
of  the  5th  of  July  must  either  operate  as  a  notice  of  aban- 
donment, or  as  actualabandonment;  if  the  former,  then  there 
has  been  no  act  of  abandonment  following  up  the  notice ; 
if  the  latter,  then  it  was  made  too  soon,  and  contrary  to  the 
terms  of  the  stipulation.  Such  is  the  stress  of  the  aigu- 
ment. 

In  construing  these  clauses,  it  is  material  to  consider  the 
intention  of  the  parties,  as  expounded  by  the  general  prin- 
ciples of  law  applicable  to  the  contract.  By  these  princi- 
ples, the  assured,  upon  an  abandonment  in  due  season,  for 
a  technical  total  loss,  acquires  an  immediate  right  of  reco- 
very against  the  underwriters.  He  is  not  bound  to  wait 
until  they  have  signified  their  acceptance  or  refusal  of  the 
abandonment,  if  it  be  valid,  nor,  if  accepted,  is  he  bound  to 
wait  for  payment,  but  he  may  immediately  commence  an 
action  against  them.  The  object  of  the  first  clause  is,  in 
the  case  of  an  undisputed  loss,  to  obtain  a  delay  of  payment 
for  sixty  days  after  the  adjustment.  But,  from  its  veiy 
terms,  it  can  only  apply  to  the  case  where  there  has  been 
proof  of  loss,  and  also  an  adjustment.     If  proof  of  the  loss 
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has  been  offered^  and  no  adjastment  made,  as  in  case  of  a  1837. 
disputed  I088,  the  clause  has  been  supposed,  in 'the  cases  v^^nt^^ 
cited  at  the  bar,  not  to  applj.«  The  underwriter  is,  then,  ^i^'I^q^ 
understood  to  waive  the  privil^e.  The  true  object  of  the  t. 
second  clause  is,  to  postpone  the  absolute  right  of  abandon-  CaOett. 
ment  until  sixtj  dajs  after  notice  of  the  loss,  so  as  to  enable 
the  underwriters  to  have  time  for  deliberation  upon  the  ac- 
ceptance or  rejection  of  it,  when  made,  and  to  avail  them- 
selves of  all  intermediate  events  for  their  benefit*  It  is 
wholly  unnecessary  to  consider  wbctlicr  the  assured,  after  a 
notice  of  abandonment,  can  retract,  if  the  miderwriters 
choose  to  insist  upon  accepting  it ;  or  whether,  if,  instead 
of  a  mere  notice,  he  tenders  an  unequivocal  abandonment, 
which  is  accepted  by  the  underwriters  withiix  the  sixty  days, 
he  has,  nevertheless,  a  right  to  withdraw  it,  if,  within  the 
same  period,  events  turn  up  in  his  favour.  The  present 
case  does  not  present  any  facts  leading  to  such  a  question. 
The  clause  is  manifestly  introduced  into  the  policy  for  the 
advantage  of  the  underwriters,  and  not  of  the  assured* 
But  there  is  no  necessity  for  giving  any  very  strict  interpre- 
tation to  it  to  accomplish  the  fair  objects  of  its  provisions* 
If  Mr.  Catlett  had  written  a  letter  to  the  company,  stating 
to  them,  that  he  thereby  gave  notice  to  them  of  the  loss,  and 
his  intention  to  abandon,  and  had  then  added  therein,  that  at 
the  termination  of  the  sixty  days  they  were  to  deem  that 
letter  an  absolute  abandonment,  there  could  scarcely  be  a 
doubt  that  such  a  letter  would  have  been  sufficient  to  satisfy 
the  requirements  of  the  clause.  It  would  give  to  the  under- 
writers the  full  benefit  of  it.  If  he  had  written,  at  the  same' 
time,  two  letters,  one  containing  a  notice  of  his  intention  to 
abandon,  and  the  other  that  he  made  an  abandonment,  to 
take  efiect  at  the  end  of  the  sixty  days  after  the  notice,  the 
same  legal  result  would  seem  to  be  justified.  The  clause 
does  not  insist  upon  an  abandonment  being  made  m  pre* 
sentij  by  an  instrument  dated  at  the  expiration  of  the  sixty 
days ;  but  only  that  it  shall  not,  in  point  of  law,  be  obliga- 

a  Vos  y.  Robinson,  9  Johns.  Rep,  192.     AUeyne  v.  Maryland  In* 
lurance  Company,  6  Harr.  tf  Johns,  Rep.  408. 
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1827*      ^^y  ^  an  abandoilment  until  that  period.    ThisseenM  to 
v«^-v^^  us  a  fair  and  rational  exposition  of  the  intention  of  the 
Coliiinbian  clause.     In  what  respect  does  the  letter  of  the  5th  of  July 
y.    *     difier  from  the  legal  results  above  stated  ?     It  is  written  with 
Cailcrtt.      reference  to  the  known  language  and  stipulations  of  the  po- 
licy, and  it  must  now  be  interpreted  as  it  must  have  been 
understood,  and,  indeed,  looking  to  the  subsequent  proceed- 
ings of  the  company,  we  may  say,  as  it  was  understood  by 
both  parties.    Neither  of  them  seems  to  have  acted  upon 
the  supposition,  that  auy  utlier,  or  more  formal  act  of  aban- 
donment, was  necessary.    The  letter  gives.notice  of  an  in- 
tention to  abandon,  because,  in  its  terms,  it  includes  an  ac- 
tual abandonment.    It  has  a  tacit  reference  to  the  clause  in 
the  policy,  and  must  be  deemed  as  a  notice  to  abandon, 
and,  at  the  s^une  ,time,  a  declaration  that  it  shall  operate  as 
an  abandonment  in  the  case,  as  soon  as  by  law  it  may..    In 
our  judgment,  it  was  a  continuing  act  of  abandonment,  and 
became  absolute  at  the  end  of  the  sixty  days.    It  was  an 
abandonment  in  presently  to  take  effect  in/uiuro*    Neither 
the  form  of  the  notice,  nor  the  abandonment,  is  prescribed 
in  the  clause.     They  may  be  in  one  or  two  instruments; 
they  may  be  in  direct  terms,  or  by  fair  and  natural  infe- 
rence.    It  matters  not  how  they  are  given  or  executed ;  it 
is  sufficient,  in  point  of  .fact,  that  they  have  been  given  or 
executed.     Our  opinion  accordingly  is,  that  upon  the  true 
interpretation  of  this  last  clause  in  the  policy,  the  letter  of 
the  5th  of  July  was  a  sufficient  notice  of  an  intention  to 
abandon,  and  that,  at  the  expiration  of  the  sixty  days,  it 
bperated  as  an  actual  abandonment. 
Apportion-      The  abandonment,  then,  having  been  duly  noade,  the  next 
iofi.  question  that  arises  is,  how  the  loss  is  to  be  apportioned. 

The  argument  on  behalf  of  the  Company  is,  that  as  part  of 
the  cargo  was  landed  at  St.  Thomas,  the  amount  risked  by 
them  is  to  be  difninished  by  their  proportion  of  the  cargo  so 
landed.  In  short,  that  the  loss  is  now  to  be  made  up  by 
them  with  reference  to  the  value  of  the  whole  cargo  on  board, 
when  the  risk  first  attached,  and  not  with  reference  to  the 
value  on  board  at  the  time  of  the  loss,  notwithstanding  it  ex- 
ceeded the  amount  insured.  We  are  of  a  different  opinion. 
We  think  the  true  intent  and  object  of  the  policy  was  to  co- 
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ver  an  iDBar&nce  of  10,000  dollars  during  ihe  whole  voyage      1827. 
out  and  home,  so  long  as  the  assured,  had  that  amount  of  v^^^v^^ 
propertj  on  board.     This  is  not  a  policy  for  a  Toyag^  to  St.  ^■"^•^ 
Thomas  only,  in  which  case  the  argument  might  justly  ap-         t. 
ply.     But  it  is  a  policy  to  two  other  ports  on  the  outward      Cttlett. 
voyage,  and  also  for  the  homeward  voyage.     The  language 
of  the  policy  is,  that  the  underwriters  insure  10,000  dollars 
at  and  from  Alexandria,  and  two  other  ports  in  Ihe  West  In- 
diet,  and  back  to  the  United  States.     The  premium  is  ap- 
portioned accordingly,  for  a  half  per  cent,  it  to  be  returned 
^<  for  each  port  not  used  or  attempted  ;^  and  the  contempla- 
tion of  the  parties  manifestly  is,  that  the  premium  shootd  be 
paid  diTring  the  round  voyage  upon  the  full  sum  insured,  and 
that  the  assured  should  have  the  full  benefit  of  the  insurance, 
so  long  as  he  had  10,000  dollars  on  board.     The  interme- 
diate landing  of  a  portion  of  the  cargo  in  the  course  of  the 
voyage  was  wholly  immaterial  in  the  understanding  of  the 
parties,  so  long  as  the  value  on  board  was  sufficient  to  cover 
the  insurance.  If  the  clause,  usual  in  policies  in  the  eastern 
States^  as  to  priority  of  insurance,  had  been  here  incorpora- 
ted, and  there  had  been  a  subsequent  insurance,  this,  as  the 
prior  policy,  must  have  first  attached  to  the  extent  of  the . 
sum  insured  during  the  whole  voyage.    If  there  had-been  a 
subsequent  insurance  without  any  such  clause,  it  might  form 
a  case  for  contribution  among  the  various  underwriters ;  but 
would  in  no  shape  afiect  the  rights  of  the  assured.  The  loss, 
therefore,  must  be  apportioned  between  the  parties  in  the 
proportion  which  the  sum  insured  bears  to  the  amount  of 
value  on  board  at  the  time  of  the  loss,  that  is,  as  1 0,000  dol- 
lars bears  to  12,328  ^Vt  dollars. 

The  next  question  is,  whether  the  freight  for  the  outward  Quettton  ti  lu 
voyage  is  to  be  deducted  from  the  salvage,  and  allowed  the  ^°  ^'*^*^*^** 
assured,  who  was  owner  of  the  ship  as  well  as  the  ciigo. 
The  amount  reported  by  the  auditor  is  not  disputed,  and  the 
controversy  is,  whether  it  is  a  cbaige  uponthesalvage  in  the 
hands  of  the  underwriters.  In  point  of  fact,  no  freight  Was 
or  could  be  payable  in  this  case,  for  the  plain  reason,  that 
the  assured  was  owner  of  the  ship,  and  there  could,  there- 
fore, be  no  lien  upon  the  cargo  or  its  proceeds  for  the  same. 
But  in  point  of  law  the  case  is  not  supposed  to  be  varied  by 
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1 837.      ^^  circumstance ;  for  if  the  freight  would  be  a  proper  charge 
v«^»v^^  on  the  ealTage,  if  a  third  person  were  owner  of  the  ship, 
Columbian    Jq  flj^  hands  of  the  assured,  there  is  no  reason  why  it 
^.         should  not  be  allowed  when  the  assured  is  owner.     We 
Cadett.     consider  the  law  on  this  point  as  c  iiclusively  settled.     As 
between  the  owner  of  the  ship  and  the  owner  of  the  cargo, 
the  former  has  a  lien  upon  the  cargo  for  all  the  freight  which 
becomes  due  and  payable  to  him,  whether  it  be  a  full  or  pro 
rata  freight.     But  freight  is  a  charge  upon  the  cargo,  against 
which  the  underwriters  do  not,  in  any  event,  whether  of 
abandonment  with  saWage,  or  of  partial  loss,  undertake  to 
indemnify  the  owner  of  the  cai^o.     In  order  to  obtain  the 
saWage,  when  in  the  hands  of  the  ship  owner,  it  may  become 
necessarj  for  the  underwriters  to  pay  the  amount  of  the 
freight,  for  which  they  have  a  lien,  as  it  may  to  pay  any 
other  charge  created  by  the  act  of  the  owner  of  the  cargo. 
But  this  does  not  change  the  nature  or  extent  of  the  respon- 
sibility of  the  underwriters*     As  between  themselves  and 
the  assured,  they  have  a  right  to  deduct  the  amount  so  \Md 
from  the  loss,  or  to  recover  it  in  any  other  manner,  as  mo- 
'  ney  paid  for  the  use  of  the  latter.     This  doctrine  was  ex- 

pressly held  by  the  Court  of  King^s  Bench,  in  Baillie  v.  Mo* 
diglianij  (Marthall.  Ins.  728.)  and  was  confirmed  in  the 
fullest  manner  in  this  Court,  in  Caze,  <$r  Richaud  v.  the  Bal- 
timore Insurance  Company^  (7  Cranchj  358.) 
ObjectioDt  to     Jt  only  remains  to  notice  an  objection  made  to  the  form 

the  form  of  the  "^  . ,     ,  . 

declaration.  01  the  declaration.  It  is  said,  that  there  is  no  averment  in 
the  declaration,  that  any  preliminary  proofs  of  loss  were  of- 
fered to  the  Company,  nor  of  any  promise  to  pay  in  sixty 
days  after  such  proofs,  according  to  the  terms  of  the  policy, 
nor  that  any  abandonment,  or  notice,  was  given  to  the  under- 
writers. It  was,  in  our  ji^dgment,  wholly  unnecessary  to  aver 
theJatter  facts.  The  abandonment  and  notice  thereof  are 
but  matters  of  evidence  to  establish  the  fact  of  a  total 
loss,  which  is  expressly  averred  in  the  declaration.  As  to 
the  other  part  of  the  objection,  it  proceeds  upon  a  mistake 
of  the  terms  of  the  declaration.  There  is  an  express  aver- 
ment, after  the  allegation  of  the  loss,  that  the  Company,  on, 
&c.  at,  &c.  had  notice  thereof,  and  by  means  thereof  be- 
came liable,  &c.  and  in  consideration  thereof  promised, 
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that  they  would  pay  the  plaintiff  the  suiA  due,  ^^  according      inn. 
to  the  ^tenor  and  effect  of  the  taid  policy  ofimurance.^^  This  v^^-v^^^/ 
is  a  sufficient  averment  of  a  promise  to  pay  accordii^  to  the     jjjj^'cor 
stipulations  of  the  policy,  and  conforms  to  the  general  course  t. 

of  precedents  in  pleading.  Catlett. 

Upon  the  whole,  it  is  the  opinion  of  this  Court,  that  the 
judgment  of  the  Court  below,  so  far  as  it  allowed  the  freight 
of  3041  yV,  dollars  to  the  assured  is  erroneous,  and  ought  to 
be  reversed ;  and  that,  in  all  other  respects,  it  ought  to  be 
affirmed* 

Mr.  Justice  Johnson.  I  concur  with  the  Court  in  all 
the  points  decided  in  this  cause,  except  that  which  relates  to 
freight  On  that  it  is  my  impression,  that  they  have  misap- 
prehended the  case,  the  question,  and  the  doctrine  on  which 
it  turns.  If  so,  it  is  not  to  be  wondered  at  if  it  should  ap- 
pear that  they  have  decided  upon  the  authority  of  adjudica- 
tions which  have  no  bearing  upon  the  case. 

The  great  disadvantage  of  Catlett's  cause,  arises  from 
the  form  in  which  this  question  is  presented.  It  is  raised  in 
the  adjustment  of  this  loss,  and  comes  up  so  confounded  and 
blended  with  other  matters,  that  it  may  well  bewilder  those 
who  are  more  conversant  with  special  pleadings,  than  with 
mercantile  statements.  To  give  this  question  a  fair  chance 
with  a  lawyer,  it  should  have  come  up  on  an  action  insti- 
tuted by  the  underwriters  to  recover  of  the  ship  owner  mo- 
ney which  arose  from  the  proceeds  of  an  abandoned  cargo, 
and  had  been  remitted  to  the  owner.  The  questions  on  the 
subject  of  freight  would  then  have  been  distinctly  present- 
ed, to  wit,  whether  the  freight  had  been  earned,  and  whe- 
ther the  owner  had  not  a  right  to  set  it  off  against  the  pro- 
ceeds of  the  abandoned  cargo.  And  who  would  then  enter- 
tain a  doubt  upon  the  subject  ?  Would  the  ship  owner  have 
been  permitted  to  pay  over  the  proceeds  of  the  abandoned 
cargo  to  the  underwriters,  and  take  his  remedy  against  the 
shipper  of  the  goods  ?  No  one  can  imagine  sugh  a  doc- 
trine. 

It  is  said,  that  the  owner  of  the  cargo  shall,  in  no  case, 
throw  the  freight  upon  the  underwriter.  But  there  are 
other  interests  always  involved  in  such  cases,  besides  those 
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1897.      ^^  owner  and  underwriter  of-  the  cargo.    The  ship  owner 

v^^  r"^  has  his  right8,.Bnd  is  not  bound  to  forego  his  lien  on  the  cargo 
Ckiiuiiibiafl  fy^  ^^  freight,  and  to  look  to  an  absent,  or  insolvent  owner, 
V.         or  insurer,  for  indemnity.     The  master  is  his  agent  to  re- 
Catistt      ceive  the  freight,  as  well  as  agent  of  the  underwriter  to  re- 
mit the  salvage,  and  has  a  right,  nay,  is  bound,  t6  take  care 
of  the  interests  of  his  employer. 

It  is  not,  therefore,  the  owner  of  the  cargo  who  throws 
ttie  freight  upon  the  underwriter,  but  the  owner  of  the  ship, 
in  the  fair  exercise  of  his  unquestionable  rights.  It  is 
clear,  then,  that  the  freight  may  be  legally  thrown  upon  the 
underwriters,  by  the  act  of  another,  even  in  opposition  to 
^  the  will  of  the  insured.    It  must,  then,  be  ascertained,  whe- 

ther the  underwriter,  who  has  thus  had  the  freight  thrown 
upon  him,  by  having-  it  deducted  from  the  proceeds  of  the 
salvage,  can  recover  it  back  from  the  insured.  And,  in  or^ 
der  to  examine  the  question  distinctly,  we  will  suppose  the 
case  of  a  payment  of  a  loss  before  the  freight  has  been  thus 
thrown  upon  the  underwriter ;  that  is,  before  the  proceeds 
of  the  salvage  have  been  realized  and  remitted  to  the  iship 
owner,  and  by  him  applied  to  his  own  freight. 

And  on  what  principle  could  a  right  in  the  insurer  to  re- 
cover back,  in  such  an  action  against  the  insured,  be  main- 
tained ? 

It  must  be  recollected,  that  I  am  here  speaking  of  the 
case  of  an  abandonment,  on  a  voyage  in  which  freight  has 
been  earned.  In  cases  of  absolute  total  loss,  no*freight  can 
be  earned  ;  but  in  that  of  a  technical  total  loss,  it  is  well 
known  that  freight  may  be  earned.  It  was  not  disputed  in 
the  argument,  that  freight,  in  this  case,  was  earned ;  and  the 
sufficiency  of  the  abandonment  to  cast  the  loss  upon  the 
underwriters,  is  now  decided.  It  is  true,  the  underwriters 
did  not  accept  the  abandonment,  and  have  not,  by  any  ex- 
press act,  accepted  the  salvage,  but  they  are  doing  it  now 
when  they  lay  claim  to  the  proceeds  of  the  Salvage  remit- 
ted to  Catlett.  If  they  do  not  mean  to  be  encumbered 
with  the  freight,  let  them  withdraw  their  claim  to  the  re- 
mittance, and  Catlett  then  remains  in  possession  of  the 
cargo,  subject  to  his  lien  for  freight. 

The  case  must,  then,  be  considered  as  one  in  which  the 
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freight  is  earned,  and  both  the  abandonment  and  salvage 
accepted ;  but  the  proceeds  of  the  latter  remitted  to  the 
ship  owner,  and  by  him  retained  for  ffeight.  The  ques- 
tion will  be,  whether,  in  suclv  a  case,  the  underwriter,  who 
has  thus  been .  compelled,  in  effect,  to  pay  the.  freight,  can 
recover  it,  in  any  form  of  action,  from  the  insured  ? 

What  h  the  effect  of  a  valid  abandonment  ?  The 
right  here  contended  for  is,  ^^  the  right  to  pay  the  freight 
out  of  the  salvage.^'  It  is  not  true,  in  a  sense  applicable  to 
this  case,  that  the  insured  has  no  right  to  throw  thefrei^t 
upon  the  insurer.  The  right  to  abandon  positively  implies 
the  right  to  throw  the  freight  upon  the  underwriter  indi- 
rectly. It  is  a  right  to  chaige  him  with  a  total  loss,  and  if 
he  gets  nothing  from  the  wreck,  the  insured  has  only  assert- 
ed his  rights  against  him  to  their  acknowledged  extent*  It 
is  a  right  to  convert  a  partial  actual  loss,  into  a  technical  to- 
tal loss. 

.  There  is  one  technical  total  loss  familiarly  known  to  law- 
yers and  merchants,  which  occurs  without  abondonment*  I 
mean,  where  the  goods  saved  are  less  in  valiie  than  the 
freight*  There  is  a  complete  analogy  between  the  two 
cases ;  and,  in  the  latter  case,  it  is  expressly  adjudged,  and 
so  laid  down  by  the  best  elementary  writers,  ^^  that  the  in- 
sured has  a  right  to  apply  the  salvage  to  pay  the  freight, 
{^  Marsh*  588.)  giving  credit  for  the  balance  only  to  the 
underwriter/^  (2  Marsh.  613.)  And  this  is  precisely  the 
right  which  Catlett  contends  for  in  the  present  case. 

The  right  so  to  apply  the  salvage  results  unavoidably  from 
the  received  and  acknowledged  consequences  of  the  right 
of  abandonment. 

Take  the  familiar  case  that  occurs  every  day  in  time  of 
war.  A  vessel  is  captured  by  an  enemy ;  the  insurer  on  the 
cargo  hears  of  it,  tenders  his  abandonment,  and  it  y  accept- 
ed and  paid.  Who,  at  that  period,  would  think  bf  making 
a  discount  of  the  freight  from  the  policy  ?  It  has  not  been 
earned ;  the  insured  never  was  liable  for  it.  But  the  ship 
is  rescued  by  her  crew,  proceeds  on  her  voyage,  arrives  in 
safety,  and  delivers  her  caigo.  Here  freight  is  earned,  and 
must  be  paid ;  but  by  whom  ?  Certainly  not  by  the  shipper, 
for  he  is  divorced  from  the  adventure,  and  the  goods  as  much 
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the  property  of  the  underwriters  as  if  they  had  purchased 
gud  shipped  them* 

I  have  mentioned  the  case  of  an  accepted  abandonment; 
hut  the  effect  of  a  valid  abandonment  is  the  same  as  if  it  had 
been  accepted. 

In  the  case  at  bar,  at  what  point  of  time  did  the  transfer 
f  interest  take  place?  Certainly  at  the  instant" when  the 
accident  happened.  The  abandonment  has  the  same  effect 
as  if  the  owner  and  insurer  had  been  on  board,  and  the  aban- 
donment made  at  the  moment  the  misfortune  occurred. 
But  freight  had  not  then  been  earned ;  the  liability  for  it  had 
not  attached  on  the  insured;  and,  in  the  eye  of  the  law,  as 
between  him  and  the  underwriter,  it  could  no  more  attach 

m 

on  him  than  if  the  cargo  had  then  gone  to  the  bottom.  By  the 
abandonment,  it  is  as  to  him  as  if  it  had  gone  to  the  bottom* 
The  law  places  it  in  that  situation,  by  declaring  it  a  total  loss ; 
and  the  language  of  the  books  on  this  subject  is,  ^^  that  he 
ought  not  to  be  placed  in  a  worse  situation  than  if  the  cargo 
had  gone  to  the  bottom."  {Bayfield  fy  Brown^  2  Sir.  et passim.) 
The  insured  never  incurred  the  liability  for  the  freight,  but 
the  underwriters  did ;  for  when  the  freight  was  earned,  he 
stood  in  the  place  of  the  insured. 

In  aiding  to  show  that  a  liability  for  the  freight  never 
did  attach  upon  the  insured  as  between  him  and  the  under- 
writer, 1  have  considered  the  transfer  by  abandonment  as 
taking  place  at  the  moment  of  the  accident.  But  as  to  the 
effect  of  the  abandonment  the  law  goes  further,  and  consi- 
ders the  underwriter  in  the  light  of  the  owner  from  the 
commencement  of  the  voyage.  {Marshall^  601 — 2.)  Upon 
this  principle  it  is,  that  in  the  case  of  a  ship  insured  and 
abandoned,  the  underwriter  is  entitled  to  whatever  freight 
she  may  afterwards  earn.  In  the  language  of  Mr.  Marshall^ 
''  the  in|firer  becomes  the  legal  assif^nee  and  owner,  and 
from  that  time  he  is  liable  for  all  her  future  outgoings,  and, 
consequently,  entitled  to  all  her  future  earnings.'^ 

But  if  entitled  to  freight  to  be  earned  by  the  ship^  why 
should  not  the  cargo  in  his  hands  remain  liable  for  freight  to 
be  afterwards  incurred  ?  Liability  in  the  one  instance  is  the 
correlative  of  right  in  the  other.  It  is  altogether  a  mistake 
^f>  call  this  charging  the  underwriter  with  the  freight.   The 
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proposition  affirmed  is,  that  the  abandonment  does  not  dis-      1827. 
charge  the  cargo  from  the  lien  for  the  freight,  to  which  it  >^^^\r^^ 
was  subject  in  the  hands  of  the  insured.  Even  in  the  hands  of  ^<>luinbia& 
the  owner,  this  liability  was  not  unlimited  and  unconditional ;         t. 
for  if  damage  is  incurred,  (by  perils  of  the  sea,  not  from  in-      Cttleth.  / 
temal  decay,)  and  the  salvage  goods  will  not  pay  the  freight 
in  value,  the  owner  is  not  bound  to  receive  them.    Of  his 
interest  in  this  behalf  he  may  judge  for  himself;  it  is  only 
when  he  does  receive  them  that  he  must  pay.    And  this  is 
precisely  the  alternative  which  Catlett  holds  out  to  ttie  un- 
derwriters. 

There  is  a  very  strong,  and,  I  think,  conclusive  adjudica- 
tion on  this  subject,  to  be  found  in  the  third  volume  of  the 
Moisachusttis  Reports ;  it  is  the  case  of  Foiheringluxm  v. 
Prince^  p.  563.  vol.  3. 

Wages  are  to  the  ship  what  freight  is  to  the  cargo ;  a 
contingent  liability  attaching  only  on  the  fulfilment  of  the 
contract.  In  the  case  referred  to,  a  vessel  had  been  insured 
from  St.  Ubes  to  a  port  of  dischaiige  in  the  Unit^  States* 
She  was  cast  away  on  Cape  Cod,  and  abandoned,  but  the 
salvage  was  sufficient  to  pay  the  wages,  and  the  proceeds 
were  remitted  to  the  underwriters.  The  wages  were  thus 
earned,  and  the  owners  were  compelled  to  pay  them,  and 
now  brought  suit  against  the  underwriters,  counting  as  well 
for  money  had  and  received,  as  on  the  policy.  The  Court 
decided,  that  the  underwriters  were  bound  to  refund  the  mo- 
ney paid  for  wages  by  the  owner ;  and  the  adjudication  is  in 
principle  precisely  what  is  here  contended  for  in  behalf  of 
die  plaintiff  below.  Had  the  salvage  in  this  case  been  re- 
mitted to  the  underwriters,  and  Catlett  brought  his  action  for 
money  had  and  received  to  recover  his  freight,  it  would 
have  been  a  case  on  all-fours  with  the  present. 

It  has  been  supposed  that  to  decide  that  point  against  the 
underwriters,  would  be  to  make  them  liable  for  two  insuran- 
ces upon  receiving  one  premium ;  that  it  would  be  making' 
them  liable  for  both  freight  and  caiigo,  upon  a  premium  fd* 
ceived  only  on  the  cargo. 

But,  it  may  be  truly  said,  that  the  inconsistency  is  on  the 
other  side ;  the  argument  is  directly  in  point  in  favour  of 
this  claim  for  freight.    This  decision  is  not  only  making 

Vol.  Xn.  ^1 
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1827*      Catlett  liable  on  the  cargo,  where  he  was  his  own  insurer 

^^PV^^  tor  the  freight  only,  but  is  making  him  lose  his  freight  after 

Columbian  y^^  h^^d  earned  it,  and  pay  it  into  the  pockets  of  underwriters 

y.         who  had  never  insured  it,  and,  therefore,  could  not  acquire 

Catlett      it  by  abandoument. 

Suppose  another  company  had  insured  the  freight  in  this 
instance,  and  Catlett  had  abandoned  to  them,  can  it  be 
doubted,  that  if  the  proceeds  of  the  salvage  had  been  remits 
ted  to  the  insurers  on  ]Lhe  caigo,  the  insurers  on  the  freight 
would  have  been  entitled  to-  recover  it  of  them  ?  If  so, 
Catlett  is  entitled  to  it,  for  he  was  his  own  insurer  on  the 
freight.  Whether  we  consider  him  as  having  insured,  or 
having  earned  it,  his  right  is  incontestible. 

But,  it  is  supposed,  that  the  cases  of  Baillie  v.  Moiiglv- 
ani^  and  of  Cazt  ^  Richaud  v.  The  Baltimore  InsuranctXJonh' 
panjfj  have  established  a  contrary  doctrine.  It  appears 
to  me,  that  it  is  by  placing  too  much  confidence  in  the  gene* 
ral  language  of  indexes,  and  nuuginal  notes,  and  misappre- 
hending the  doctrine  on  which  this  case  turns,  that  the  mis- 
take arises* 

We  have  nothing  but  a  manuscript  report  of  that  case  of 
Baillie  v.  Modigliani,  and  obviously  one  for  which  the  learn- 
ed judge,  by  whom  the  decision  was  made,  is  very  little  in- 
debted to  his  reporter.  We  find  in  it  a  mass  of  correct 
principles,  thrown'  together  without  order,  and  without  ob- 
ject, and  which,  I  make  no  doubt,  is  the  skeleton  of  a  very 
learned  and  correct  opinion ;  and  one  which,  had  we  the 
whole  of  it,  would  have  furnished  a  full  exposition  of  the 
doctrine  of  this  case,  as  well  as  of  that.  But,  as  a  decision, 
the  case  of  Baillie  v.  Modigltani  does  not  touch  the  present 
case.  For,,  in  that  case,  there  was  no  abaodonment ;  the 
cai^o  was  sold  in  France,  with  the  benefit  of  the  pro  rata 
freight,  and  the  owners  wished  to  charge  the  underwriters 
with  the  freight  so  paid,  as  a  loss  incident  to  the  capture. 
The  question  in  the  present  case  did  not  arise  there,  and 
could  not  arise  in  any  case  that  does  not  comprise  in  it  both 
the  ingredients  of  technical  total  loss,  and  freight  earned 
That  was  a  case  of  partial  loss,  and  what  the  judge  chose 
to  say  about  the  doctrine  of  the  case  of  a  total  loss,  was 
mere  gratis  dicta.    It  would  be  but  charity,  or  an  act  of 
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JQBtice  to  his  learniDg,  to  suppose,  that  if  he  ever  did  utter      1837. 
the  words  attributed  to  him,  to  wit,  ^  In  case  of  a  loss,  to-  v-i^^v^^^ 
tal  as  between  the  insurer  and  insured,  with  salvage,  the     |^  qo^^ 
owner  may  either  take  the  part  saved,  or  abandon,  but  in         t. 
neither  case  can  he  throw  the  freight  upon  the  underwri-    ^^1^^ 
ters;  because   they  have  not  engaged  to   indemnify  lum 
against  it,  and  have  nothing  to  do  with  it ;''  ttiat  he  had  in 
mind  the  only  sense  of  those  words  in  which  it  was  possible 
that  he  could  be  correct ;  which  was,  ^^  that  tiiey  could  in 
no  case  raiae  a  personal  chaiige  for  freight  against  the  un- 
derwriters,  where  sufficient  salvage  to  pay  the  freight  had 
never  come  to  their  hands.'' 

In  any  other  sense,  eveiy  merchant  on  the  Exchange  of 
London  could  have  told  his  lordship  that  he  was  incorrect. 
To  have  obtained  from  the  learned  judge  a  decision  applicable 
to  the  present  cause,  the  question  should  have  been  pro* 
pounded  to  him  as  applicable  to  a  case  of  technical  total 
loss,  with  salvage  sufficient  to  cover  the  freight.  The  an- 
swer would  then  have  been  rendered  in  the  language  of  the 
books,  a  language  on  this  subject  equally  that  of  lawyers, 
merchants,  and  insurers,  ^^  Where  freight  is  earned,  the  in- 
sured, in  the  case  propounded,  has  a  right  to  apply  the  sal- 
vage to  the  payment  of  freight ;''  which  is,  in  so  many 
words,  what  Catlett  contends  for  in  the  present  cause. 

1  have  reasoned  all  along  on  the  assumption  that  it  makes 
no  difference  in  principle  whether  tibe  vessel  and  cargo  be  ^ 

owned  by  the  same  individual,  or  by  different  persons.  I 
consider  it  unquestionable,  and  even  conceded ;  and,  indeed^  . 
where  the  cai^o  is  insured,  and  the  vessel  not,  after  abandon- 
ment, the  underwriter  is,  in  the  eye  of  the  law,  an  owner 
ab  origine,  of  the  cargo,  and  so  distinct  from  the  ship  owner. 
In  the  case  of  Caze  ^  Richaud  v.  JTu  Baltimore  Insurance 
Company^  (7  CranchU  Rep,  358.)  the  counsel  attempted  to 
draw  a  distinction ;  but  the  Court  did  not  listen  to  it,  and  in 
their  decision  obviously  consider  it  as  immaterial  to  *the 
question  before  them. 

The  case  of  Ckize  v.  Bichaud  is  that  which  is  relied 
on  as  most  fatal  to  the  daim  of  freight  .in  the  present 
cause ;  but  to  me  it  appears  as  plain  as  an  axiom,  that  the 
Court  have  themselves  made  it  a  different  case,  and  adjudged 
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1827*      i^  ^^  be  no  authority  against  the  present  claim.     No  ono^ 
x^^v"^^  pretends  that  Catlett  could  have  retained  for  freight  if  no 

Ins.  Co*"  frc'g'**  h*^  *^®o  earned.     But  this  is  the  express  decision  of 
y.  the  Court  in  the  case  of  Caze  ir  Richaud;  and  if  there  was 

CaUett.  j^Q  freight  due,  of  what  consequence  to  the  decision  was  it 
to  say,  ^'  that  it  was  no  lien  upon  the  cargo,"  or  that  ^^  the  un« 
derwriters  could  not  be  made  to  pay  the  freight  ?"  The  pro- 
position was  equally  true  of  the  most  indifferent  person.  It 
is  of  no  consequence  as  to  the  bearing  of  that  decision  upon 
this  case,  to  inquire  whether  the  Court  were  right  or  wrong 
in  deciding  that  no  freight  was  earned.  In  so  deciding,  they 
have  made  it  a  different  case  from  this  in  an  indispensable 
circumstance,  the  earning  of  freight;  and  plainly  shown, 
that  they  could  not  have  had  in  contemplation  to  decide  a 
case  in  which  freight  had  been  earned,  which  is  the  present 
case.  I  believe  myself,  that  we  were  wrong  in  every  line  of 
that  decision ;  that  it  will  not  stand  the  test  of  commercial 
law  in  any  one  of  the  three  propositions  that  it  lays  down. 

The  case  was  this :  a  vessel  and  cai^o  belonging  to  the 
same  owner  sailed  from  Bordeaux  for  this  country.  The 
cargo  was  insured,  the  vessel  and  freight  not.  On  her  voy- 
age, there  being  war  between  Great  Britain  and  France,  she 
was  captured  and  carried  into  Halifax,  having  then  crossed 
the  Atlantic,  and  gone  three  fourths  of  the  way  on  her  course 
to  her  port  of  destination.  The  cargo  was  abandoned,  and 
vessel  and  cargo  both  condemned  ;  but  on  an  appeal,  the 
condemnation  was  reversed  as  to  both.  It  is  mentioned 
in  the  report,  that  there  was  no  appeal  ^^  as  to  the  freight  *,^' 
but  the  case  is  defective  in  showing  whether  separate  claims 
were  filed  for  ship  and  cargo,  or  the  two  included  in  a  joint 
€laim  by  the  owner.  If  joint,  the  question  of  freight  could 
not  have  arisen.  But  if,  as  seems  probable  from  the  proceeds 
of  the  caigo  passing  into  the  hands  of  the  underwriters,  the 
claims  were  several,  then  a  question  may  be  raised  whether 
the*  plaintiff  was  not  concluded  by  his  acquiescence  in  a  ju- 
dicial decision  of  a  competent  tribunal  against  the  claim  to 
freight.  This  would  have  sustained  the  judgment  against 
him  in  this  Court,  had  there  been  no  other  obstacle  to  bis 
recovering. 


Gttlett. 
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As  the  abandenmeni  was  accepted,  and  the  sum  insared      1837. 
paid,  the  proceeds  of  the  cargo  got  into  the  hands  of  the  un-  v-^^-v*^/ 
derwriters,  and  that  suit  was  instituted  for  money  had  and  re-     i^q^^ 
ceiTed  to  the  use  of  the  ship-owner.    Had  he  preferred  this      ^  ▼. 
claim  against  the  proceeds  of  the  cai^go,  while  lying  in  the 
registry  of  the  British  admiralty,  there  cannot  be  a  doubt  that 
it  would  have  been  adjudged  to  him  in  the  distribution  of  the 
money  among  the  several  claimants* 

The  three  propositions  which  the  opinion  affirms  in  the 
case  ofCaze  ^  Richaud^  are, 

1.  That  under  no  circumstances  can  the  insured  throw 
the  freight  upon  the  underwriters,  even  by  abandonment. 

%  That  no  freight,  even  pro  ratOj  was  earned  in  that 
cause. 

3.  That  the  lien  of  the  owner  on  the  cargo  for  bis  freight 
oould  not  affect  the  question. 

•  On  the  first  point,  no  one  will  pretend  to  maintain  the  af- 
firmative as  a  general  proposition.  Losses  are  either  total, 
partial,  or  technically  total.  Upon  an  actual  total  loss  no 
question  of  freight  can  ever  arise,  for  there  is  no  freight  earn- 
ed. In  the  case  of  partial  loss,  it  is  never  admitted  in  ad- 
justments ;  and  this  is  the  full  import  of  the  decision  in 
Baillit  V.  Modigliani^  and  in  the  case  oi  Gibson  v.  The  PhUa- 
dtlphia  Insurance  Company,  and  some  others.  It  is  a  charge 
payable  after  the  arrival  of  goods  at  their  port  of  destination, 
and  therefore,  never  admitted  into  an  adjustment  of  a  partial 
loss.  The  cases  of  technical  total  loss  are  of  two  kinds,  as 
has  been  before  noticed ;  the  one  with,  the  other  widiout 
abandonment.  It  is  not  contended  that,  even  in  these,  the 
insured  can  throw  the  freight  upon  the  underwriters  other- 
wise than  incidentally  by  abandonment.  It  has  been  shoWn, 
that  this  is  not  the  principle  at  all,  upon  which  the  doctrine 
insisted  on  by  Catlett  rests,  and  may,  therefore,  be  safely 
conceded  to  the  case  of  Modigliani,  and  all  others  in  which 
these  dicta  are  to  be  found.  The  principle  is,  ^^  that  the 
owner  cannot,  by  his  abandonment,  devest  the  lien  which 
the  ship  owner  has  in  the  goods  abandoned  J'  That  the  un- 
derwriter takes  the  cargo  cum  onere, — a  rule  which  is  held 
sacred  even  against  hostile  capture,  {the  Der  Mohr  in  3  and  5 
Robinson.)  The  law  is,  that  ttie  master  is  not  bound  to  part 
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1837.      ^^  ^  csLi^Of  ^^^  t'^ls  in  his  duty  if  he  does,  until  bis 
v^^-v^^  freight  is  paid.     Why  should  he  be  so  bound  any  more  in 
Colun^iaD  jijg  ^j^g  Qf  ^he  transfer  by  abandonment,  than  in  any  other 
y.    *     tranfer  ?     In  that  class  of  technical  total  losses,  which  afisea 
Catlett     where  the  freight  incurred  exceeds  the  value  of  the  ikknf^ 
saved,  it  is  expressly  decided,  that  the  right  to  apply  the  sal- 
vage to  the  freight  exists ;  and  it  is  impossible  to  draw  a  dis* 
tinction  between  that  class  of  cases,  and  the  cases  of  teckni- 
cal  total  loss  produced  by  abandonment. 

The  full  latitude  of  the  assertion,  therefore,  that  the  in- 
sured cannot  throw  the  freight  upon  the  insurer,  may  be 
conceded  without  aflTecting  the  right  of  the  party  to  freight 
in  the  present  case.  The  rule  is  rightly  laid  down,  but  its 
application  is  mistaken. 
^  The  same  observations  dispose  of  the  third  position  assu- 

med by  the  Court  in  Caze  ^  Richaudt  since  it  must  be  ob- 
vious, that  the  lien  of  t))e  ship-owner  on  the  cargo  is  all  im- 
portant to  the  questi<Mi.  The  right  to  ^pply  the  salvaige  to 
the  freight  grows  out  of  the  right  of  the  master  to  hold  the 
cargo  for  the  freight,  whatever  change  of  interest  may  be 
produced  in  it  by  the  act  of  the  owners  of  the  caigo* 

The  consideration  of  the  second  proposition  of  the  Court 
in  Caze  ^  RichaiuPs  case,  is  not  material  to  this  cause,  any 
further  than  it  shows  that  they  considered  themselves  as  de- 
ciding a  case  the  very  reverse  of  the  present. 

Yet  so  convinced  am  I,  that  the  decision  there  made 
against  a  pro  rata  freight  was  a  hasty  decision,  that  I  will 
conclude  with  expressing  a  hope  that,  if  ever  the  subject 
should  again  come  before  this  Court,  it  will  pause  and  exa- 
mine the  doctrine  without  prejudice  from  that  decision, 
since  it  is  one  which  involves  principles  of  great  interest  to 
the  mercantile  world,  and  on  which,  I  will  undertake  to  say, 
if  ever  that  case  should  be  reviewed,  there  will  be  found  a 
vast  deal  of  learning  and  authority  against  the  decision,  and 
very  little  to  sustain  it. 

In  the  very  case  which  the  Court  profess  to  decide,  the 
case  of  Boillie  v.  Modtgltani^  the  sBmepro  rata  chaige  was 
paid  and  acquiesced  in  by  the  Court  and  the  bar,  without  a 
question. 
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Upon  flie  whole,  I  n^Ter  was  clearer  in  any  opinion  in      1337. 

my  life,  than  that  the  decision  now   rendered  aesinft  the  ^^^^v^m/ 

allowance  of  freight  in  this  adjastment,  is  not  to  be  sustained  ^^  qJI^ 

bj  either  principle  or  authority.  t. 

Gatlett. 

[After  the  opinion  of  the  Court  was  delivered  in  this  case, 
the  parties  ascertained,  that  the  auditors  report  was  incor- 
rect, (by  the  disallowance  of  the  freight,)  in  some  other  re- 
spects, and  required  a  different  adjustment ;  and  application 
was  accordingly  made  for  a  hearing  upon  these  points. 
The  following  additional  opinion  was  subsequently  delivered 
by  the  Court.] 

Mr.  Justice  Stort.  In  consequence  of  the  former  opi-  March  IM, 
nion  delivered  in  this  cause,  the  parties  have  found  it  ne- 
cessary to  re-adjust  the  auditor^s  report  in  several  particu- 
lars not  suggested  at  the  former  argument.  Indeed,  upon 
that  argument,  the  parties  assumed  that  the  report  was  per- 
fectly correct,  except  as  to  the  item  of  freight.  We  have 
examined  the  report,  and  are  satisfied  that  the  original 
plaintiff  is  entitled  to  recover  the  sum  of  6,626  dollars  and 
18  cents,  with  interest  from  the  14th  of  October,  1822, 
which  is  the  residue  of  the  sum  of  10,000  dollars  insured  by 
the  Company,  deducting  the  premium  note  and  the  propor- 
tion of  salvage  belonging  to  the  underwriters,  which  has 
been  received  by  the  original  plaintiff;  and  the  judgment  of 
the  Circuit  Court  is  to  be  reformed  accordingly. 

Judgment.  This  cause  came  on,  &c.  On  considera- 
tion whereof,  it  is  ordered  and  adjudged  by  the  Court, 
that  there  is  error  in  so  much  of  the  judgment  as  al- 
lowed to  the  said  Cat  ett,  as  freight  to  be  deducted  from  the 
salvage,  the  sum  of  two  thousand  and  forty-one  dollars  and 
twenty-five  cents.  And  it  is  further  ordered  and  adjudg- 
ed, that  upon  the  reformation  of  the  auditor's  report,  re- 
quired by  the  disallowance  of  the  freight  aforesaid  and  other- 
wise, there  is  now  due  and  payable  to  the  said  Catlett  the 
sum  of  6,626  dollars  and  18  cents,  together  with  interest 
thereon,  from  the  14th  of  October,  1822,  the  said  sum  be- 
ing the  balance  of  the  sum  of  10,000  dollars  insured,  after 
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1 897.      deducting  the  amount  of  the  premium  due  op  the  policy, 

v^^*v*^^  viz.  376  dollars,  and  also  the  proportion  of  the  salvage  be- 

Gen.  Interest  i^Qgjog  ^^  jjj^  g^jj  Columbian  Insurance  Company,  viz. 

\.  '  2,997  dollars  and  82  cents,  received  by  the  said  Catlett; 
Ruggles.  and  that  the  judgment  of  the  Circuit  Court,  to  the  amount 
of  the  said  sum  of  6,626  dollars  and  1 8  cents,  and  interest 
thereon  from  the  14th  of  October,  1822,  be^  and  hereby  is 
affirmed ;  and  as  to  the  residue  of  the  said  judgment,  be  and 
hereby  is  reversed :  and  the  cause  is  to  be  remanded  to  the 
said  Circuit  Court,  with  directions  to  enter  judgment  for  the 
said  Catlett  accordingly :  the  parties  in  the  Court  below  to  be 
at  liberty  to  open  the  auditor's  report,  so  far  as  respects  the 
item  for  480  dollars,  the  proceeds  of  the  doubloons,  and  the 
item  for  719  dollars  and  37  cents  paid  ovef  to  captain 
M*  Knight ;  and  the  judgment  to  be  varied  by  the  Circuit 
Court  as  these  items  may  be  found  for  either  party  ;  execu- 
tion, however,  to  be  granted  immediately  for  the  balance  of 
the  judgment,  deducting  the  said  sum  of  719  dollars  and  37 
cents. 


[IlVSURANCE.] 

The  General  Interest  Insurance  Compant,  Plaintiffs  in 
Error,  against  Rugoles,  Defendant  in  Error. 

Where  an  insarance  was  effected  after  a  loss  bad  happened,  though 
unknown  to  die  assured,  the  master  having  omitted  to  communi* 
cate  information  to  the  owner,  and  having  expressed  his  intention 
not  to  write  to  the  owner,  and  taken  measures  to  prevent  the  fact 
of  the  loss  being  known,  for  the  avowed  purpose  of  enabling  the 
owner  to  effect  insurance,  in  consequence  of  which  information  of 
the  loss  had  not  reached  the  parties  at  the  time  the  policy  was  un- 
derwritten :  Heldf  that  the  owner  having  acted  with  good  faith, 
was  not  precluded  from  a  recovery  upon  the  policy  on  account  of 
the  fraudulent  misconduct  of  the  master. 
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THIS  cause  was  argued  by  Mr.  />•  fi.  Ogden  and  Mr.      1837. 

WheaioTL,  for  the  plaintiffs  id  error,"    aud  by  Mr.  Websttr  ^^^^s^^^ 

and  Mr.  Bliss,  for  the  defendant  in  error.  ^®°-  J?*®'^ 

'  Ins.  Comp. 

▼. 
Mr.  Justice  Thompson  delivered  the  opinion  of  the    ^wggl^** 

Court.  Pe*.  f 7tt. 

This  is  an  action  on  a  policy  of  insurance,  bearing  date 
the  9th  of  February,  1824,  for  3,000  dollars,  on  the  sloop  ^^^^*^*- 
Harriet,  lost  or  not  lost,  at  and  from  Newport,  Rhode 
Island,  to,  at,  and  from,  all  ports  and  places  to  which  she 
may  proceed  in  the  United  States,  during  the  term  of  six 
months,  beginning  on  the  1 2th  of  January,  1 824.  And  also, 
600  dollars  property  on  board  said  sloop,  at  and  from  New- 
port to  Charleston,  or  Savannah,  or  both.  The  sloop, 
whilst  proceeding  on  her  voyage,  and  within  the  term  of  six  •  • 

months,  to  wit,  on  the  1 9th  of  January,  was  wrecked  on 
Cape  Hatteras,  and  both  vessel  and  cargo  wholly  lost.  An 
abandonment  was,  in  due  time,  made,  and  a  total  loss  claimed. 

The  case  comes  before  this  Court  upon  a  bill  of  excep- 
tions taken  to  the  directions  given  by  the  Circuit  Court  for 
the  District  of  Massachusetts,  to  the  jury,  upon  the  law  of 
the  case. 

The  loss,  it  will  be  seen,  happened  on  the  19th  of  Janu- 
ary, and  the  policy  was  not  effected  until  the  9th  of  Febru- 
ary. And  the  question  upon  the  trial  turned  upon  the  legal 
effect  and  operation  of  the  misconduct  of  the  master  after 
the  loss  occurred.  It  was  proved  that  the  master,  imme- 
diately after  the  loss,  for  the  purpose,  and  with  the  design, 
that  the  owner,  not  hearing  of  the  loss  of  the  vessel,  might 
effect  insurance  thereon,  did  express  his  intention  not  to 
write  to  the  owner,  and  took  measures  to  prevent  the  fact 
of  the  loss  being  known ;  and  that,  by  the  conduct  of  the 
master  in  this  particular,  and  in  consequence  of  the  mea- 
sures adopted  by  him  to  suppress  intelligence  of  the  lou, 
knowledge  thereof  had  not  reached  the  parties  at  the  time 
the  policy  was  underwritten. 

a  Park.  Ins.  309.  ^of  1  Term  Rep.  12.   1   Maule  U  Selw.^^. 
9  Johns.  Rep.  3£.   Phill,  Ins.  82.  97. 
Vol.  XII.  52 
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1837.  Upon  these  facts  the  Court  instructed  the  jury,  that  aU 

v^p-v*^  though  it  was  the  duty  of  the  master  to  give  information  of 

(^.Interest  ^lig  loss  to  his  owner  as  soon  as  he  reasonably  could,  yet 

Y.         that,  in  the  present  case,  when  there  had  been  an  abandon- 

RofSlc^    ment  in  due  time  for  a  loss  really  total,  if  the  owner,  at  the 

time  of  procuring  the  insurance,  had  no  knowledge  of  the 

loss,  but  acted  with  entire  good  faith,  he  was  not  precluded 

from  a  recovery.     Nor  was  the  policy  void  by  the  omission 

of  the  master  to  communicate  the  information  ;  or  by  his 

acts,  in  suppressing  intelligence  of  the  loss,  although  such 

omission  and  acts  were  wilful,  and  resulted  from  the  fraudu^ 

lent  design  to  enable  the  owner  to  make  insurance  after  the 

loss;  the  owner  himself  not  being  conusant  of  such  acts 

and  design  at  the  time  of  procuring  the  insurance. 

And,  under  this  direction,  a  verdict  was  found  for  the 
plaintiff  for  a  total  loss. 

The  statement  of  the  case  admits  fraudulent  misconduct 
on  the  part  of  the  master,  by  reason  whereof  the  policy  was 
effected  before  any  knowledge  of  the  lofM  reached  the  as- 
sured, or  the  underwriters  ;  but  that  the  assured  was  entirely 
Ignorant  of  this  misconduct  in  the  master ;  and  that,  on  his 
part,  there  was  the  most  perfect  good  faith  in  procuring  the 
policy.  Here,  then,  is  a  loss  thrown  upon  one  of  two  inno- 
cent parties ;  and  the  question  is,  by  which  is  it  to  be  borne* 
The  determination  of  this  question  must  depend,  in  a  great 
measure,  if  not  entirely,  upon  the  relntion  in  which  the  mas- 
ter  stood  to  the  respective  parties  when  this  misconduct  oc- 
curred. If  the  loss  of  the  vessel  had  been  occasioned  by 
any  misconduct  of  the  master  short  of  barratry,  whilst  in 
the  prosecution  of  the  voyage,  and  before  the  lose  happen- 
ed, or  if,  at  the  time  this  misconduct  is  aliped  against  him, 
he  was  the  exclusive  agent  of  tlie  owner  for  any  purposes 
connected  with  procuring  the  insurance,  the  owner  must 
bear  the  loss.  But  if,  after  the  loss,  the  agency  of  the  mas- 
ter ceased,  and  was  at  an  end,  or  if  he,  in  judgment  of  law, 
became  the  agent  of  the  underwriters,  his  misconduct  can- 
not be  chargeable  to  the  assured.       . 

The  researches  of  counsel  have  not  furnished  the  Court 
with  any  adjudged  cases  either  in  the  English  or  American 
Courts,  which  seem  to  have  decided  this  question.    Some 
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liave  been  referred  to,  which  have  been  urged  as  having  a      1827. 
strong  bearing  upon  the  point,  but  which,  on  examination,  V^^v^^ 
will  be  found  distinguishable  in  some  material  facts  and  cir-  ^°-|^^®ir«s( 
cumstauces.  y. 

The  precise  point,  therefore,  now  before  the  Court,  may    ^^&L^' 
be  considered  new,  but  we  apprehend  is  to  be  governed  by 
the  application  of  principles  understood  to  be  well  settled 
in  the  law  of  insurance. 

It  is  important  to  understand  with  precision  and  accura- 
cy, the  relation  in  which  the  master  stood  to  the  owner  of 
the  vessel,  at  the  time  when  he  was  guilty  of  the  fraud  and 
misconduct  imputed  to  him.  It  was  after  the  loss  occurred, 
and  at  a  time  when  there  had  been  a  total  destruction  of  the 
subject  insured,  over  which  the  master^s  agency  had  ex- 
tended. 

The  case  has  been  argued  on  the  part  of  the  underwriters, 
as  if  the  agency  growing  out  of  the  relation  of  master  and 
owner  of  the  vessel,  existed  at  this  time  ;  and  that  the  assu- 
red was  responsible  for  all  consequences  arising  from  the 
misconduct  of  the  master ;  and  that  the  law  would  presume, 
that  whatever  was  known  to  the  master,  must  be  considered 
as  impliedly  known  to  the  owner.  These  propositions  may 
be  true,  when  applied  to  a  state  of  facts  properly  admitting 
of  such  application ;  but  cannot  be  true  to  the  extent,  to 
which  they  have  been  urged  in  the  present  case.  If  the 
owner  is  presumed  to  know  whatever  is  known  to  the  mas- 
ter, there  could  be  no  valid  policy  effected  upon  a  vessel, 
after  she  was,  in  point  of  fact,  lost.  Such  loss  must  be 
known  to  the  master ;  and  if  it  follows,  as  a  legal  conclu- 
sion, that  it  is  known  to  the  owner,  the  policy  would  be 
void.  Nor  upon  this  doctrine,  could  there  ever  be  any  in- 
surance against  barratry  or  any  other  misconduct  of  tlie 
master ;  for  his  own  acts  must  necessarily  be  known  to  him* 
self.  And,  indeed,  the  principle  pressed  thus  far,  would  ren- 
der it  impracticable  ever  to  have  any  guaranty  whatever 
against  the  fraud  or  misconduct  of  an  agent,  any  more  than 
against  that  of  the  principal  himself  The  knowledge  of 
the  agent,  therefore,  with  respect  to  the  fact  of  loss,  cannot 
affect  the  insurance ;  nor  could  the  knowledge  of  the  owner 
himself,  with  respect  to  such  loss,  affect  the  insurance  in  all 
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1827.  ^"^  suppoie  the  agency  of  the  master  not  to  have  termi'* 

V^^'v^^'  nated,  but  that,  in  judgment  of  law,  he  was  the  agent  of  some 

Gen.  Interest  ^^^      fhe  question  recurs,  whose  agent  was  he?     The  an- 

Y.      '  swer  cannot  admit  of  a  doubt.     If  agent  at  all,  he  was,  by 

^^Sri"*    operation  of  law,  the  ^ent  of  the  underwriters. 

The  policy,  taking  the  risk  on  the  vessel  and  cargo,  lost  or 
not  lost,  although  effected  after  the  loss  happened,  related 
back;  and  by  the  abandonment,  the  underwriters  were 
substituted  in  the  place  of  the  assured ;  and  the  master,  al- 
though the  agent  of  the  owner  until  the  loss  occurred,  be* 
came,  upon  the  abandonment,  the  agent  of  the  underwriters* 
The  law  upon  this  subject  is  well  settled,  where  there  is  only 
a  technical  total  loss,  and  any  part  of  the  subject  insured 
remains.  The  interest  in  the  salvage,  whatever  it  may  be, 
becomes  transferred  to  the  underwriters,  and  the  agency  is, 
of  course,  transferred  with  the  subject;  and  the  agent,  there* 
after,  biecomes  responsible  to  the  underwriters  for  the  &ith- 
fol  discharge  of  his  trust.  No  action  could  be  sustained  against 
him  by  the  assured  for  the  proceeds,  or  any  misconduct  in 
fbe  management  thereof  This  is  not  only  the  settled  rule 
of  law,  but  a  contrary  doctrine  would  involve  the  greatest 
absurdity.  It  would  be  placing  the  absolute  interest  in  the 
property  in  one  party,  and  making  the  agent  accountable  for 
its  management  to  another.  No  action  could  be  sustained 
by  the  assured,  for  the  plain  reason,  that  he  would  have  no 
interest  in  the  subject  of  the  agency. 

And  if  such  would  be  the  etTect  of  an  abandonment  incase 
of  a  technical  total  loss,  there  can  be  no  good  reason  assign* 
ed  why  the  rule  should  not  be  applied  to  a  loss  really  total, 
so  far  as  to  transfer  whatever  agency  could  remain.  So  that, 
whether  the  agency  terminated  by  the  total  destruction  of 
the  subject,  or  was  transferred  by  the  abandonment  to  the 
underwriters,  the  misconduct  of  the  master  could  not  pre- 
judice the  rights  of  the  owner.     The  connexion  of  principal 
and  agent  was  dissolved,  and  they  stood  towards  each  other 
as  mere  strangers,  so  far  as  any  legal  responsibility  could  be 
involved  in  the  conduct  of  the  master.     Such  we  apprehend 
to  be  the  result  of  the  application  of  well  settled  principles 
of  law  to  the  facts  and  circumstances  presented  by  the  bill 
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of  exceptions,  in  the  absence  of  any  aathority  to  govern  the      1 837. 
case.  \^^y^^^ 

We  will  proceed,  then,  briefly  to  notice  the  cases  that  have  ^^  c^^?* 
been  supposed  to  have  a  bearing  upon  this  question  favour-  r, 

able  to  the  underwriters.  Ragles. 

In  FUzherbert  v.  Mather,  (1  Term  Rep.  13.)  the  fraud  or 
concealment  relied  upon  to  a7oid  the  policy  was,  that  one 
Thomas,  who  on  the  16th  of  September,  and  before  the  loss 
happened,  had  written  a  letter  to  the  agent  of  the  assured, 
and  put  It  in  the  post  office,  but  the  mail  did  not  leave  the 
place  until  the  afternoon  of  the  next  day,  before  which  time, 
and  on  the  morm'ng  of  the  17th,  he  knew  of  the  loss,  but  did 
not  withdraw  his  letter  from  the  post  office,  or  write  another 
giving  information  of  the  loss.  Here  was,  then,  a  palpable 
case  of  gross  negligence,  if  Thomas  was  to  be  considered  the 
agent  of  the  assured  ;  and,  that  he  was,  appears  not  only  to 
have  been  assumed  by  the  whole  Court,  but  the  conclusion 
is  fully  warranted  by  the  facts  in  the  case.  The  assured,  in 
his  letter  to  Fisher,  who  procured  the  insurance,  directed 
him  to  procure  it  on  receiving  the  bills  of  lading ;  which 
bills,  it  appears  from  the  case,  were  to  be  sent  to  him  by 
Thomas.  The  letter  and  information  from  Thomas  was, 
therefore,  made  the  foundation  of  the  insurance,  and  the  as- 
sured adopted  Thomas  as  his  agent,  by  directing  Fuller  to 
procure  insurance  on  receiving  the  bills  of  lading  from  him. 
It  was,  therefore,  a  case  of  concealment,  or  misrepresenta- 
tion, by  one  who  stood  in  the  relation  of  agent  of  the  assured, 
in  the  subject  matter  of  the  contract,  and  whose  information 
lay  at  the  foundation  of  it. 

The  case  of  Stewart  v.  Dunlop^  (4  Brozcn.  Pari.  Cas.  and 
Parky  3*0.)  decided  in  the  House  of  Lords,  is  very  imper- 
fectly reported,  the  reasons  of  the  judgment,  and  the 
ground  on  which  the  decision  rested,  not  appearing  in  any 
report  of  the  case.  Enough,  however,  is  shown,  from  the 
statement  of  facts,  to  put  the  decision  upon  the  plain  ground, 
that  the  policy  was  procured  by  an  agent  of  the  assured  ex- 
pressly instructed  by  him  to  obtain  the  insurance  ;  he,  the 
agent,  having  grounds  to  suspect  a  loss  of  the  ship,  which 
grounds  were  not  communicated  to  the  underwriter ;  and,  be- 
sides this,  there  was  enough  to  afford  strong  suspicion^  that 
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1827.      the  assured  himself  knew  of  the  loss.    The  men  who  ar* 

v^^^  ^^   rived  at  Greenock,  knowing  of  the  loss,  communicated  the 

Gen.  Interest  information  to  the  friend  and  intimate  acquaintance  of  the 
Ids.  Comp.  ^ 

T.        assured,  who  desired  it  might  be  concealed.     The  same  day 

Rugglfls.  this  friend  held  a  conversation  with  the  clerk  of  the  assured, 
and  asked  him  if  he  knew  whether  there  was  any  insurance 
upon  the  vessel,  and  if  there  was  any  account  of  her ;  and, 
after  this,  the  assured  directed  this  clerk  to  write  to  get  in- 
surance. The  case  was  open  to  strong  suspicion,  that  the 
friend  of  the  assured  had  communicated  to  him  the  informa- 
tion he  had  received  of  the  loss,  which  would  have  been  a 
plain  ground  for  declaring  the  pohcy  void.  But  if  such  a 
conclusion  it  not  fairly  warranted,  there  was  enough  com- 
municated to  the  clerk  to  lead  him  to  suspect  a  loss  had 
happened ;  and  he  being  the  agent  employed  to  procure  the 
insurance,  his  principal  was  properly  chargeable  with  all 
the  information  he  had  in  relation  to  the  loss. 

The  case  of  Andrews  <{r  Boerwn  v.  The  Marine  Insurance 
Company^  (9  Johns,  Rep.  32.)  does  not  seem  to  have  much 
bearing  upon  this  point.  The  decision  turned  upon  a  ques- 
tion of  fact,  whether  there  was  such  gross  negligence,  or 
constructive  fraud,  as  to  vacate  the  policy.  There  was  no 
question  of  agency  involved  in  the  decision.  The  master 
of  the  vessel  was  part  owner,  and  one  of  the  insured,  and 
there  was  no  point  raised  as  to  his  legal  obligation  to  use  ordi- 
nary diligence  in  giving  information  of  the  loss  to  his  co-own- 
ers ;  but  the  Court  considered,  that,  under  the  circumstances 
of  the  case,  he  was  not  chargeable  with  such  negligence  as 
to  vacate  the  policy.  But  what  would  have  been  the  result 
if  the  doctrine  now  contended  for  had  been  applied  to  that 
case  ?  If  what  is  known  to  the  agent  is  considered  as  im- 
pUedly  known  to  the  principal,  with  much  more  propriety 
should  the  knowledge  of  one  part  owner  be  imputable  to 
all.  And  the  policy  must  have  been  held  void,  because  pro- 
cured with  implied  knowledge  of  the  loss. 

The  case  of  Gladstone  y.  king^  (1  Maxde  ($r  Selw,  35.)  did 
not  turn  upon  the  question  now  before  the  Court.  The  claim 
was  for  an  average  loss  upon  the  ship,  in  consequence  of  an 
injury  received  before  the  policy  was  effected.  The  defence 
set  up  was  a  concealment  of  this  fact,  or  negligence  in  the 
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master  in  not  mentioning  it  in  a  letter  written  to  his  own-      1827. 
ers,  after  the  injury  had  been  received,  and  before  the  policy  k^^^v^^ 
was  underwritten.     The  policy,  however,  took  ap  the  ves-  Gen.Intercit 
sel  from  the  commencement  of  the  voyage,  and  would,  of        t. 
course,  cover  the  injury.     The  Court  considered  the  con-    ^»ggl««» 
cealment  material,  and  that  the  underwriter  ought  not  to  be 
charged  with  the  loss.     They  did  not,  however,  decide  the 
policy  to  be  void,  which  would  seem  to  have  been  the  ne- 
cessary consequence  of  a  material  concealment,  accordii^    » 
to  the  principles  of  insurance  law.     But  they  exonerated 
the  underwriter  by  the  application  of  what  was  avowed  to 
be  a  new  principle :  that  this  antecedent  damage  should 
be  considered  an  iinplied  exception  out  of  the  policy  ;  and 
this  principle,  say  the  Court,  although  new,  is  adopted  as 
beii^  consistent  with  justice  and  convenience. 

It  is  unnecessary  to  say,  whether,  to  such  a  case  arising 
here,  we  should  think  proper  to  adopt  and  apply  thid  new 
principle.  It  is  enough  for  the  present  to  say,  the  principle 
does  not  apply  to  the  case  now  before  us.  It  may,  however,  be 
observed,  that  the  decision  in  that  case,  so  far,  at  least,  as  it 
went  to  exonerate  the  insurer  from  the  payment  of  the  ave- 
rage loss,  may  be  supported  upon  well  settled  rules.  Infor- 
mation of  the  injury  was  withheld  by  the  captain  whilst  he 
was  acting  in  his  appropriate  character  of  master,  and,  as 
such,  was  the  exclusive  agent  of  the  owner,  and  for  whose 
negligence  he  alone  was  responsible.  And  from  what  fell 
finom  Lord  Ellenborough  upon  the  trial,  it  may  be  presumed 
this  letter  was  shown  to  the  underwriter,  and,  if  so,  it 
amounted  to  a  representation  that  the  vessel  had  sustained 
no  injury  at  the  date  of  the  letter.  But  unless  the  case  is 
imperfectly  reported,  it  would  be  difficult  to  sustain  it  upon 
principles  heretofore  understood  to  govern  analogous  cases. 

These  are  all  the  cases  cited  on  the  argument  on  the  part 
of  the  underwriters,  which  are  supposed  to  have  a  bearing 
upon  the  present  question.  We  think,  however,  they  are 
distinguishable  in  many  material  circumstances,  and  parti- 
cularly in  this,  that  the  fraud  or  concealment,  which  was  held 
to  vitiate  the  policies,  was  traced  to  some  agent,  having  con« 
pexion  in  some  way  with  procuring  the  insurance :  and  the 
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1827.      ^^Qcy  was,  therefore,  concerning  the  subject  matter  of  the 
v^^v*^^  contract. 

^Jns  (^r^  ^*  **'  °^  doubt,  true,  with  fespect  to  policies  of  insurance, 
V.  as  well  as  to  all  other  contracts,  that  the  principal  is  re- 
R^Sl^v-  sponsible  for  the  acts  of  his  agent;  and  that  any  misrepre- 
sentation, or  material  concealment  by  the  agent,  is  equally 
fatal  to  the  contract,  as  if  it  had  been  the  act  of  the  principal 
himself.  But  such  responsibility  must,  of  necessity,  be  li- 
mited to  cases  where  the  agent  acts  within  the  scope  of  his 
authority.  In  the  present  case,  the  master  was  cloUied  with 
no  authority  or  agency,  in  any  manner  connected  with  pro- 
curing insurance.  The  misconduct  chai^d  against  him  oc- 
curred, not  whilst  he  was  acting  as  master,  but  at  a  time 
when  the  relation  of  master  and  owner  may  well  be  consider- 
ed as  dissolved  from  necessity,  by  reason  of  a  total  destruc- 
tion of  the  whole  subject  matter  of  the  aglency-,  and  if  not, 
the  master,  by  the  legal  operation  of  the  abandonment,  be- 
came the  agent  of  the  underwriters,  and  was  their  agent  at 
the  time  of  his  alleged  misconduct. 

It  is  said,  that,  if  this  is  a  new  question,  the  Court  should 
adopt  such  rule  as  is  best  calculated  to  preserve  good  faith 
in  effecting  policies  of  insurance.  But  it  is  by  no  means 
clear,  that  this  end  would  be  best  promoted  by  adopting  the 
rule  contended  for  on  the  part  of  the  underwriters.  Cases 
may  very  easily  be  supposed,  where  negligence  or  miscon- 
duct in  agents  of  underwriters,  as  to  matters  not  immediately 
connected  with  effecting  a  policy,  will  still  have  a  remote 
influence,  which  may  have  a  tendency  to  prejudice  the  in- 
terest of  the  assured.  Such  cases,  however,  as  well  as  those 
of  the  description  now  under  consideration,  will  most  likely 
be  of  rare  occurrence,  and  nice  and  minute  distinctions  prac- 
ticaUy  operate  unfavourably  on  the  business  of  insurance. 

If  underwriters  feci  themselves  exposed  to  fraudulent 
practices  in  such  cases,  the  protection  is  ii\ their  own  hands, 
by  not  assuming  any  losses  that  may  have  happened  prior  to 
the  date  of  the  policy.  It  is  considered  a  hazardous  under- 
taking to  insure,  lost  or  not  lost,  and  a  proportionate  pre- 
mium is  demanded,  according  to  the  circumstances  stated, 
to  show  the  probability  or  improbability  of  the  safety  of  the 
subject  insured. 


OF  THE  UNITED  STATES. 

Although  no  adjudged  cases  directly  applicable  to  the  one 
before  us  have  been  founds  we  do  not  conitder  this  decision 
as  establishing  any  new  principle  in  dielawof  insamu:e,but 
as  grounded  on  the  application  of  principles  already  set- 
tled, to  a  new  combination  of  circumstances. 
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Brown 

T.  . 

State  of 
Maryland^ 


Judgment  affirmed. 
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[C0irSTITUTI01?AL  LaW.] 

Brown  and  Others,  Plaintiffs  in  Error,  against  l*he  ^tate 
or  Maryland,  Defendant  in  Error. 

An  act  of  a  State  legislature,  requiring  aU  importers  of  foreigif 
goods  by  the  bale  or  package,  &c.  and  other  persons  selling  the 
same  by  wholesale,  bale,  or  package,  &c.  to  take  out  a  license,  for 
which  they  shall  pay  50  dollars,  and  in  case  of  neglect  or  refusal 
to  take  out  such  license,  subjecting  them  to  certain  forfeitures  and 
penalties,  is  repugnant  to  that  provision  of  the  constitution  of  the 
United  States,  which  declares,  that  **  no  State  shall,  without  the 
consent  of  Congress,  lay  any  impost,  or  duty  on  imports  or  ex- 
ports, except  what  may  be  absolutely  necessary  for  executing  itd 
inspection  laws  ;*'  and  to  that  which  declares  that  Congress  sbaU 
have  power  **  to  regulate  commerce  with  foreign  nations,  amon^ 
the  several  States,  and  with  the  Indian  tribes/' 


ERROR  to  the  Court  of  Appeals  of  Maryland. 

This  was  an  indictment  in  the  City  Court  of  Baltimore^, 
against  the  plaintiffs  in  error,  upon  the  second  section  of  ah 
act  of  the  legislature  of  the  State  of  Maryland,  passed  in 
1821,  entitled,  '^  An  act  supplementary  to  the  act  laying  dd- 
ties  on  licenses  to  retailers  of  dty  goods,  and  for  other  pur- 
poses.^' The  second  section  of  the  act  provides,  ^^  That 
all  importers  of  foreign  articles,  or  commodities,  of  dry 
goods,  wares,  or  merchandises,  by  bail  or  package,  or  of 
wine,  rum,  brandy,  whiskey,  and  other  distilled  ipirituous 
liquors,  &c.  and  other  persons  selling  the  same  by  whole- 
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1 837«      ^^^^  hsAtj  or  package,  hogshead,  barrel,  or  tierce,  shall,  be- 
v^^"vr^  fore  they  are  authorized  to  sell,  take  out  a  license  as  by  the 
Brown      original  act  is  directed,  for  which  they  shall  pay  fifty  dollars ; 
State  of    fl^nd  in  case  of  n^lect  or  refusal  to  take  out  such  license, 
Maryland,    ghall  be  subject  to  the  same  penalties  and  forfeitures  as  are 
prescribed  by  the  original  act,  to  which  this  is  a  supple- 
ment."    The  penalties  and  forfeitures  prescribed  by  the 
original  act,  which  was  passed  in  1819,  were,  a  forfeiture  of 
the  amount  of  the  license  tax,  and  a  fine  of  100  dollars,  to 
^     be  recovered  by  indictment. 

The  defendants  having  demurred  to  the  indictment,  a 
judgment  was  rendered  upon  the  demurrer  against  them,  in 
the  City  Court,  which  was  affirmed  in  the  Court  of  Appeals, 
and  the  case  was  brought,  by  writ  of  error,  to  this  Court. 

Feb.  tBM.  Mr.  Meredith^  for  the  plaintiffs  in  error,  contended,  that 
the  law  in  question  was  an  unconstitutional  exercise  of  the 
taxing  power  of  Maryland.  He  did  not  deny  the  existence 
of  such  a  power.  As  a  necessary  incident  to  sovereignty, 
it  belonged  to  the  several  States  before  the  adoption  of  the 
constitution,  and  it  still  belongs  to  them,  subject,  however, 
to  the  restrictions  imposed  upon  its  exercise  by  the  para- 
mount authority  of  that  instrument.  With  regard  to  these 
restrictions,  he  did  not  mean  to  contend,  that  the  general 
grant  contained  in  the  eighth  section  of  the  first  article  of 
the  constitution,  vested  in  the  national  government  any 
thing  more  than  a  concurrent  power  of  taxation.  He  ad- 
mitted the  rule  of  construction,  that  a  grant  of  power  to 
Congress  does  not,  of  itself,  imply  a  prohibition  of  its  exer- 
cise by  the  States.  The  powers  granted  to  the  general  go- 
vernment are  never  to  be  considered  as  exclusive,  unless 
they  are  made  so  in  express  terms,  or  unless,  from  the  na- 
ture of  the  power  itself,  its  concurrent  exercise  must  neces* 
sarily  produce  direct  repugnancy  or  incompatibility.  But 
he  argued,  that  this  was  by  no  means  the  inevitable  result 
firom  a  concurrent  exercise  of  the  taxing  power,  because  its 
peculiar  nature  rendered  it  often  capable  of  being  exercised 
by  different  authorities  at  the  same  time,  and  even  upon  the 
same  subject,  without  actual  collision  or  interference. 
The  restrictions  which  he  had  alluded  to,  were  to  beiband 
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in  other  provisions  of  the  constitution ;  and  they  were  both      1 937, 
express  and  implied.    The  former  were  all  comprised  in  v^^v^h/ 
the  tenth  section  of  the  first  article,  by  which  the  States  are      Brown 
prohibited,  unless  with  the  consent  of  Congress,  from  lay-     Bute  of 
ing  any  imposts  or  duties  on  imports  or  exports,  except  Biaryland. 
what  may  be  absolutely  necessary  for  executing  their  in« 
spection  laws ;  and  are,  also,  without  such  consent,  forbid- 
den  to  impose  any  duty  upon  tonnage.     The  effect  of  this 
prohibition,  coupled  with  the  general  grant  of  the  taxing 
power  before  referred  to,  is  to  vest  in  the  national  govern- 
ment an  exclusive  right  to  the  commercial  imposts  of  the 
country.    With  the  exception  of  these,  however,  the  power 
to  lay  and  collect  taxes  is  a  concurrent  power. 

But,  like  all  the  other  concurrent  powers  of  the  States, 
this  power  of  taxation  is  subject,  in  its  exercise,  to  that  ge- 
neral implied  restriction  which  necessarily  results  from  the 
supreme  and  paramount  authority  of  the  Union.  This  is  a 
vital  principle  of  the  political  system,  and  its  direct  opera- 
tion is  to  restrain  the  States  from  the  exercise  of  any  power 
repugnant  to,  or  incompatible  with,  the  constitution,  or  the 
constitutional  laws  of  the  national  government.  By  which 
is  to  be  understood,  not  merely  a  repugnancy  growing  out 
of  a  concurrent  exercise  of  the  same  power  by  Congress 
and  a  State  legislature,  but  that  which  may  arise  from  the 
exercise  of  one  power  by  a  State,  with  reference  to  a  diffe- 
rent power,  whether  exclusive  or  concurrent,  express  or 
implied,  residing  m  the  general  government. 

Having  stated  and  illustrated  these  as  the  constitutional 
limits  of  the  taxing  power  of  the  States,  he  insisted,  that 
ihey  had  been  transgressed  by  the  legislative  act  under  con- 
sideration. The  second  section  comprises  all  the  provisions 
of  the  law  which  are  material  to  the  question.  The  true 
construction  of  this  section  is  somewhat  doubtful ;  upon  any 
interpretation,  however,  it  prohibits  the  importer  from  sell- 
ing the  imported  merchandise  without  having  first  taken  out 
a  license  to  do  so,  for  which  he  is  required  to  pay  a  stipula- 
ted tax. 

The  question  then  is,  whether  this  is  such  a  law  as  the  le- 
gislature of  Maryland  have  a  ri^t  to  pass.  Under  colour  of 
a  license  law,  he  contended  that  this  statute  was  a  palpable 
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1337,      erasion  of  the  express  restriction  upon  the  States  to  'Hay 
v^^^v^^w/  duties  on  imports ;''  an  indirect  attempt  to  do  that  which  the 
Brown      constitution  has  explicitlj  inhibited.     And  he  said  this,  he- 
State  of    cause  he  thought  it  might  be  clearly  shown,  that  a  law,  lay- 
Maryland,   ing  a  tax  on  the  importer  for  the  privilege  of  selling  the  mer- 
chandise he  has  himself  imported,  which  is  this  law,  and  this 
case,  is  equivalent,  in  all  substantial  respects,  to  a  duty  on 
imports,  since,  with  a  few  slight  and  unimportant  differences, 
it  answers  all  the  purposes,  and  produces  all  the  effects  of  a 
concurrent  power  in  the  States  to  impose  such  a  duty. 

What  are  the  apparent  differences  between  this  and  a  tax 
directly  on  imports  ?  It  may  be  said,  in  the  first  place,  that 
•  the  one  is  a  tax  for  the  privilege  of  bringing  the  foreign  article 
into  the  country,  and  the  other  a  tax  for  the  privilege  of  sell- 
ing it  after  it  is  so  brought  in.  But  these  privileges  are  in- 
dissolubly  connected  ]  the  right  to  sell  is  a  necessary  inci- 
dent to  the  right  of  importing.  The  grant  of  a  privilege  to 
import  would  be  of  no  valae,  unless  it  implies  a  right  to  sell. 
Prohibit  sale,  and  importation  necessarily  ceases.  He 
maintained  that,  on  a  fair  and  just  construction  of  the  whole 
revenue  system,  the  implication  was  irresistible.  That  the 
duties  exacted  by  the  general  government  were  paid,  not  for 
the  privilege  to  import  simply,  but  for  the  privilege  of  im- 
porting foreign  commodities,  and  using  them  in  the  way  of 
merchandise,  might  be  incontestably  proved,  by  showing 
that  no  goods  were  dutiable,  unless  imported  with  the  inten- 
tion, and  for  the  purpose  of  traffic.  With  this  view,  he  re- 
ferred to  various  provisions  of  the  act  of  March,  1 799,  (ch. 
138.  s.  30.  32.  45,  46.  60.  and  107.)  and  to  the  case  of 
the  Concord.'^  This  is  the  principle,  also,  of  the  English 
law  of  customs,  from  which  our  system  is  mainly  borrowed.* 
It  was  likewise  worthy  of  remark,  that  the  legislation  of  Ma- 
ryland, upon  this  subject,  before  the  adoption  of  the  consti- 
tution, was  in  strict  accordance  with  the  same  principle, 
and  carried  it  so  far  as  to  permit  the  merchant  to  try  the 
market  by  an  actual  sale,  and  paying  the  duties  only  on  the 

a  9  Craneh,  388.    See  also  4  Cranchj  347. 

h  Hale  on  the  Customs,  Ft.  9.  ch.  fU>.  in  Hargr.  Lom  Tracts^  SI  I* 


\ 


OF  THE  UNITED  STATES.  428 

portion  sold,  to  export  the  residue  free  of  duty.*    There  is,      1 837. 
then^  no  difference  in  this  respect  between  these  two  modes  k^^^s^^^/ 
of  taxation.  **'^''^ 

It  may  be  said  that  these  taxes  are  payable  at  difle-     State  of 
rent  times ;  in  the  one  case,  at  the  time  of  importation,  *  Maryland* 
in  the  other,  at  the  time  of  sale.     But  if  they  are  both  paid 
substantially  for  the  same  privilege,  surely  this  is  not  a  mate- 
rial difference.     It  is  a  matter  that  simply  concerns  the 
safety,  certainty,  and  convenience  of  collection ;  but  it  gives 
no  distinctive  character  to  the  law.     In  point  of  fact,  how-    - 
ever,  the  duty  imposed  by  the  revenue  system  is  not  payable, 
except  it  is  less  than  fifty  dollars,  until  after  the  importation. 

A  third  apparent  difference  may  be  said  to  consist  in  this : 
that  the  import  duty  is  a  charge  upon  the  goods,  the  license 
upon  the  person  \  but  the  one  is  as  much  a  charge  upon  the 
goods  as  the  other,  if  by  that  is  meant  an  increase  of  tfaeir 
actual  cost.  The  import  duty  is,  however,  a  personal  charge 
upon  the  importer ;  it  is  not  the  bond  that  alone  makes  him 
personally  liable  -,  without  having  given  a  bond,  he  is  still 
answerable  for  the  duties.' 

These  are  the  only  differences  in  the  operation  of  the 
two  taxes,  and  they  are  apparent,  but  not  substantial ;  they 
are  the  disguise  thrown  about  the  law  to  elude  detection. 
The  true  test,  however,  is,  to  consider  the  effect  of  this  law 
upon  the  exclusive  grant  to  the  general  government,  to  raise 
revenue  from  imposts.  The  reasons  for  such  a  grant  are 
obvious.  The  objects  committed  by  the  constitution  to  the 
general  government  are  of  immense  magnitude,  and  require 
correspondiog  means.  Of  all  species  of  taxation,  that  upon 
imports  is  most  fruitful  and  least  oppressive.  It  is  sound 
policy,  therefore,  to  cherish  and  extend  this  branch  of  the 
public  revenue ;  because,  whenever  it  fails,  other  modes  of 
taxation  must  necessarily  be  resorted  to  of  a  more  odious  and 
oppressive  nature.  Now,  the  consequence  of  the  right 
claimed  by  this  law  on  the  part  of  Maryland,  is,  to  place  this 
branch  of  the  public  revenue  completely  in  her  power ;  as 
entirely  so,  as  if  she  had  constitutionally  a  concurrent  right 

a  Hanson's  Law$  of  Maryland^  Act  of  1783,  cb.36.  s.  S4.  Act  of 
1784,  ch.  84  s.  5. 
h  1  Mason's  Rt-p,  482^ 
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1 897.      ^  ^^  imports.  It  is  to  enable  her,  at  her  pleasure,  by  means 
v^0^->  ^^^  of  license  laws,  to  annihilate,  as  it  regards  her  own  territory, 
Brown      ^^  commercial  revenues  of  the  country.  What  is  to  prevent 
State  of    her  from  prohibiting  altc^ether  the  importation  of  foreign 
Maryland,   merchandise  into  any  of  her  ports  ?  It  is  only  to  increase  the 
price  of  the  license  until  the  commodity  will  no  longer  bear 
tbe  burden,  and  the  end  is  accomplished.  Importation  musts 
in  that  case,  necessarily  cease,  and  with  it  revenue.     It  is 
not  pretended  that  these  consequences  are  produced  by  this 
particular  law ;  it  is  not  necessary  that  this  should  be  the 
case.  We  are  not  to  look  at  the  particular  exercbe  of  power 
so  much  as  at  the  principle  upon  which  the  power  is  assert' 
ed.     We  are  not  to  judge  of  the  constitutionality  of  this  law 
by  the  amount  of  tax  which  it  imposes ;  it  is  not  the  degree 
of  taxation,  in  the  particular  instance,  that  determines  the 
r^t  to  tax.     That  the  public  revenue  is,  to  a  certain  de- 
gree, affected  by  the  operation  of  this  law,  is  incontestable. 
But  if,  on  principle,  Maryland  has  a  ri^t  to  demand 
fifty  dollars  as  the  price  of  a  license  to  sell  imported 
merchandise,  she  has  a  right  to  demand  any  sum  for  the 
same  privilege.     If,  in  other  words,  she  is  within  the  pro- 
per  sphere  of  her  taxing  power,  that  power  is,  in  its  na- 
ture, unlimited,  and  she  may  carry  it  to  what  extent  she 
pleases.     A  power  to  tax,  this  Court  has  emphatically  said, 
is  a  power  to  destroy.     In  this  case,  it  is  a  power  to  prohi- 
bit ;  a  power  to  deprive  the  government  of  the  means  to  ac- 
complish its  great  objects,  and  conduct  all  its  important  ope- 
rations ;  a  power  to  defeat  the  intention  of  the  exclusive 
grant  of  commercial  revenue. 

If  Maryland  has  a  right  to  enact  laws  of  this  description, 
she  has  a  right  to  regulate  her  own  foreign  commerce,  al- 
though, by  the  constitution,  it  is  exclusively  vested  in  Con-, 
gress.  The  imposition  of  import  duties  is  often  resorted  to, 
not  for  the  purpose  of  revenue,  but  to  regulate  commercial 
intercourse  with  foreign  countries.  Discriminating  duties, 
protecting  duties,  prohibitory  duties,  are  so  many  commer- 
cial regulations.  These  may  all  be  resorted  to  under  the 
disguise  of  license  laws.  If  Maryland  has  a  right  to  pass 
general  license  laws,  she  may  pass  partial  ones ;  she  may 
select  particular  commodities,  and  burthen  their  sale  with  a 
license  duty ;  she  may  establish  a  tariff  of  discriminating 
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dutieB  for  herself,  and  affect,  if  not  defeal,  ttie  commercial      ^  327^ 
policj  of  the  country.    In  one  word,  she  may  exercise  the  v^rv^^ 
same  right  to  regukte  commerce  by  means  of  license  laws,      Brown 
which  a  concurrent  power  to  tax  imports  would  give  her,     Sute  of 
and  thus  evade,  in  this  respect  also,  the  constitutional  pro-  Marylaad. 
hibition.     It  may  be  said,  that  this  law  looks  to  no  such  ob- 
ject; that  it  is  simply  a  tax  for  revenue,  and  that  there  is  no 
ground  to  apprehend  that  it  will  be  used  for  any  other  pur- 
pose*    But  the  motives  for  legislative  acts  are  not  fit  sub* 
jects  of  judicial  inquiry.     If  the  power  can  be  exercised  for 
one  purpose,  it  may  be  for  another ;  the  intention  may  al- 
ways be  effectually  concealed.     It  is  the  principle  of  the 
law,  and  its  capacity  to  be  exerted  for  the  attainment  of 
other  objects  than  that  which  it  professes  to  aim  at  in 
the  particular  case,  that  it  is  proper  and  necessary  to  look 
to*     If  the  States  are  authorized  to  pass  laws  of  this  de- 
scription, the  purposes  which  induced  the  prohibition  are 
defeated,  and  it  is  rendered  altogettier  nugatory. 

• 

Mr.  Taney  and  Mr.  Johnson^  contra,  insisted,  that  the 
law  of  Maryland  did  not  lay  a  duty  on  imports,  and  was 
not  repugnant  to  the  constitution  of  the  United  States. 

The  act  of  assembly  (they  said)  does  not  impose  a  tax 
on  the  importation  of  foreign  goods,  nor  upon  the  trade  and 
occupation  of  an  importer.  But  the  tax  is  imposed  upon 
the  trade  and  occupation  of  selling  foreign  goods  by  whole- 
sale after  they  have  been  imported.  It  is  a  tax  upon  the 
profession  or  trade  of  the  party,  when  that  trade  is  carried 
on  within  the  State.  It  is  laid  upon  the  same  principle  with 
the  usual  taxes  on  retailers,  or  innkeepers,  or  hawkers  and 
pedlars,  or  upon  any  other  trade  exercised  within  the  State. 
It  is  true,  the  importers  of  foreign  goods  are,  by  express 
words,  made  subject  to  the  provisions  of  this  law,  provided 
they  sell  by  wholesale ;  but  it  is  the  selling  by  wholesale 
which  subjects  the  party  to  the  tax ;  it  is  upon  that  trade 
(hat  the  tax  is  imposed. 

Does  the  constitution  of  ttie  United  States  forbid  Mary- 
land to  impose  such  a  tax?  This  is  the  only  question  pre- 
sented fay  the  record. 

Veto.  Xn*  54 
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The  plaintiffs  in  error  insist,  that  the  tax  in  question  is 
virtually  a  duty  on  imports,  and  violates  that  clause  in  the 
constitution  which  declares  diat  a  State  shall  not  lay  duties 
on  imports. 

We  answer,  it  is  not,  either  directly  or  indirectlyi  a 
duty  on  imports.  A  duty  on  imports  is  a  tribute  paid  to 
the  sovereignty  of  the  country  for  permission  to  introduce 
foreign  goods.  To  import,  and  to  bring  in,  mean  the  same 
thing.*  A  duty  on  imports  is,  therefore,  a  duty  on  the 
bringing  in  of  foreign  goods — on  the  act  of  importatioD. 
The  duty  is  paid  for  the  permission  to  introduce  them ;  it 
is  the  consideration  given  for  that  privilege.  The  party 
buys  the  right  to  introduce  the  goods  into  the  United  States, 
and  to  place  them  under  the  protection  of  the  laws  of  the 
country.  He  becomes  liable  to  the  whole  duty  by  the  very 
act  of  importation ;  and  the  amount  is  the  same,  whether 
he  proposes  to  sell  the  goods,  or  to  keep  them  for  his  own 
use,  or  to  give  them  as  a  present  to  another. 

After  the  goods  have  been  brou^t  into  a  State,  the  im* 
porter  has  one  peculiar  relation  to  them  by  reason  of  his 
being  the  importer.  He  is  known  to  the  State  laws  in  the 
character  of  owner,  or  as  the  party  entitled  to  the  custody 
of  the  goods,  and  he  receives  the  same  degree  of  protection 
whether  he  be  the  importer  or  not  the  importer.  The  pro- 
perty, when  it  has  passed  through  the  custom  houses,  is  no 
longer  under  the  exclusive  protection  of  the  United  States. 
It  is  guarded  by  the  laws  of  the  State — must  be  transferred 
and  otherwise  dealt  with,  according  to  the  laws  of  ttie  State. 
It  is,  therefore,  imported,  or  brought  in,  and  the  act  of  im- 
portation  is  completed. .  If,  therefore,  a  duty  on  imports 
means  a  duty  on  the  act  of  importation,  or  the  permission 
to  introduce,  it  is  very  clear,  that  the  law  in  question  is 
not,  directly  or  indirectly,  a  duty  on  imports. 

But,  it  is  said,  that  the  word  ^^  imports,^'  as  used  in  the 
constitution  of  the  United  States,  does  not  mean  imporia' 
/ton,  but  means  the  goods  imported. 

If  this  interpretation  be  right,  then  the  constitution  of  the 
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Hep.  S4«. 
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United  States  must  be  expoonded  as  if  it  bad  said,  ^'  Ab      18%7. 
State  ihall^  witkoui  the  conseni  of  OmgresSj  lay  aiy  impoits  v^»*v^^ 
or  daties  an  goods  importtd?^     And  if  sach  be  the  true      Brown 
reading  of  the  constitution,  then  no  State  can  laj  a  tax     Stmte  of 
upon  any  article  of  property  which  was  imported  from  a  MwrylMirf. 
foreign  countiy.    According  to  this  construction,  imported 
plate,  imported  furniture,  imported  property  of  every  kind, 
would  be  priiiieged  property,  and  exempt  from  taxation  by 
the  States.    For,  if  the  word  ^'  tmporfs,''  'as  used  in  Ae 
constitution,    means  "  goods    imported,"   or    ^^  imported 
goods,"  then  the  States,  without  the  permission  of  Congress, 
cannot  tax  property  within  thejr  dominion,  and  owned  by 
flieir  citizens,  provided  that  property  has  been  introduced 
from  abroad.    Such  would  be  the  inevitable  consequence 
of  expounding  the  word  imports  as  if  the  words  *^  imported 
gooda^^  had    been    used.     The  uniform  practice  of  the 
States,  the  principles  of  justice,  the  interests  of  die  commu- 
nity, are  all  directly  opposed  to  this  construction. 

But,  it  is  said,  that  if  ^*  imports"  means  importation,  and 
not  the  goods  imported,  yet  the  privilege  of  selling  is  inse- 
parably incident  to  the  importation,  and  is  always  implied 
in  the  privilege  to  import.  This  argument,  like  the  one 
last  replied  to,  will  be  found  to  prove  too  much,  and  to  lead 
to  results  that  can  hardly  be  acquiesced  in. 

The  right  to  import  foreign  goods  is  derived  from  the 
United  States.  The  duties  are  imposed  by  the  federal  go* 
vernment,  and  are  paid  to  that  sovereignty.  The  permis- 
sion to  import  is  conferred  by  that  government,  and  if  the 
right  to  sell  is  implied  in  the  permission  to  import,  then  the 
ri^t  to  sell  is  derived  from  the  United  States,  and  becomes 
an  absolute  and  vested  right  in  the  importer  as  soon  as  he 
acquires  the  privilege  of  introducing  the  goods ;  that  is,  as 
soon  as  he  pays  the  duties,  or  secures  them,  according  to 
the  acts  of  Congress.  And  if  the  right  to  sell  is  a  vested 
right,  derived  from  the  general  government,  then  this  right 
cannot  be  limited,  restrained,  regulated,  or  in  any  manner 
affected  by  State  legislation.  The  importer,  then,  having 
an  absolute  and  unconditional  right  to  sell,  may  sell  in  any 
place,  and  in  any  manner  he  thinks  proper.  He  may  offer 
for  sale  large  quantities  of  gunpowder  in  the  heart  of  a  city. 
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« 

1897«      and  thus  endanger  the  lives  of  die  citizens;  he  may  offer 
V^^vr^  hides,  fish,  and  articles  of  that  description,  in  places  offen- 
Brown      gj^g  ^Qj  inconvenient  to  the  public,  and  dangerous  to  the 
Sute  of    health  of  the  citizens  ;  he  may  hold  an  auction  at  his  own 
Maryland,   warehouse,  and  refuse  to  pay  any  tax  to  the  State ;  he  maj 
sell  at  retail ;  he  may  sell  as  a  hawker  and  pedlar ;  and  tha 
laws  of  the  States  which  impose  taxes  on  these  trades,  are 
unconstitutional  and  void,  so  far  as  the  importer  is  concern- 
ed.   These  taxes  have  been  always  imposed  by  some  of  the 
'  States,  and  their  right  to  derive  a  revenue  from    these 

sources  has  never  before  been  questioned. 

(t  may  be  said,  that  the  right  of  the  importer  to  sell,  is  a 
right  to  sell  by  wholesale  only,  and  not  by  auction,  or  by 
retail.  If,  however,  the  right  exists  at  all,  it  cannot  be  limit- 
ed to  sales  by  wholesale.  It  is  said  to  be  incident  to  the 
permission  to  import ;  and  if  it  be  annexed  to  that  pennis- 
sion,  then  it  must  be  an  absolute  and  unconditional  right ; 
for  where  can  we -find  the  qualification?  If  the  States  are 
disabled  from  imposing  a  tax  on  the  sales  of  foreign  mer- 
chandise, when  made  by  the  bale  or  package,  why  are  they 
not  equally  unable  to  impose  a  tax  on  the  sales  of  such 
goods  when  made  by  auction,  or  retail,  or  in  any  other  man- 
ner? The  constitution  gives  no  peculiar  privilege  to  any 
particular  mode  of  sale ;  and  this  Court,  in  expounding  the 
instrument,  will  not  introduce  into  it  new  limitations,  and 
new.  divisions  of  power,  notimptied  by  its  words. 

In  fine,  the  importer,  by  the  payment  of  the  duties,  either 
acquires  the  right  to  sell,  as  well  as  the  right  to  introduce 
the  goods,  or  he  acquires  the  right  to  bring  in  merely.  In 
the  first  case,  his  right  to  sell  would  be  beyond  the  reach  of 
State  control,  and  State  regulation.  In  the  second  case, 
the  goods  would  be  subject  to  the  laws  and  authority  of  the 
State.  It  can  hardly  be  held,  that  an  importer  may  sell  in 
any  place,  and  in  any  manner  he  pleases ;  and  if  he  may 
not,  it  is  because  the  disposition  of  the  goods  is  subject  to 
the  regulations  of  the  State  authorities ;  and  if  they  are  so 
subject,  they  are,  consequently,  liable  to  such  burthens  as 
the  State  may  impose  on  any  particular  mode  of  sale  or 
transfer ;  and,  therefore,  liable  to  the  tax  in  question. 
The  cases  cited  of  goods  wrecked  on  our  shores,  can 


Brown 


OF  THE  UNITED  STATES.  429 

hardly  be  supposed  to  bear  on  this  argoment.    To  import,      1M7« 
implies  an  act  of  the  vnlL  a  volantary  introduction  of  the 
goods.     Besides,  in  those  cases,  the  question  is,  are  the 
goods  liable  to  pay  duty  ?  not  what  rights  will  the  payment     State  of 
ef  the  duty  procure  ?    And  when  the  questions  are  so  diflfe-  Maryland 
rent,  it  is  not  perceived  how  a  decision  of  the  one  can  in 
any  degree  affect  the  other. 

But,  it  is  insisted,  on  the  other  side,  that  if  the  law  in 
question  be  not  repugnant  to  that  clause  in  the  constitution 
which  forbids  a  State  to  lay  a  duty  on  imports,  yet  it  is  in 
Tiolation  of  that  clause  which  gives  Congress  the  power  to 
regulate  commerce  with  foreign  nations.  It  must  be  ob- 
served, that  this  aigument  admits,  argwnenti  gratia^  that 
the  tax  in  question  is  not,  either  directly  or  indirectly, 
a  duty  on  imports.  But  the  plaintiffs  in  error  contend,  that 
although  it  be  not  a  duty  on  imports,  still  the  tax  in  question 
b  forbidden  by  the  constitution  of  the  United  States.  In 
other  words,  they  maintain,  that  the  tenth  section  in  the 
constitution  of  the  United  States  is  not  the  only  one  which 
limits  the  taxing  power  of  the  States ;  and  that  this  power  is 
still  further  curtailed  by  the  clause  which  gives  Congress  the 
power  to  regulate  commerce. 

It  has  been  settled  by  tbs  decisions  of  tMs  Court,  that 
the  grant  of  a  power  to  Congress,  does  not  extinguish  the 
right  of  the  States  to  Instate  on  the  same  subject,  unless 
Congress  exercises  the  power  granted.  And  when  the 
power  is  exercised,  the  States  may  yet  legislate,  if  the  whole 
ground  of  legislation  has  not  been  covered  by  the  laws  of 
die  United  States ;  provded  the  State  law  be  not  repugnant 
to  that  of  the  federal  government.  Assuming  these  princi- 
ples as  settled,  it  would  be  a  sufficient  answer  to  this  argument 
to  say,  that  no  law  of  Congress  gives,  or  professes  to  give  to 
the  importer,  the  right  to  sell.  The  revenue  laws  referred 
to,  charge  duties  in  certain  cases,  where  sales  may  be  made. 
The  laws  are  framed  on  the  assumption  that  certain  foreign 
goods  will  be  permitted  to  be  sold  ;  but  these  laws  do  not 
give  that  permission  generally,  nor  point  out  in  what  mode 
they  may  be  sold.  If,  therefore,  under  this  power  to  r^u- 
late  commerce.  Congress  may  give  the  importer  a  right  to 
sell,  yet  the  right  is  not  given ;  and  until  it  is  given  by  Con- 
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1897*      P^^f  ^^  States  may  regulate  and  tax  the  sales  wiiboiit  tio- 
\^^\/^^  lating  the  constitutioD  of  the  United  States. 
Brown         gy^  (iijjg  clause  in  the  constitntioa  does  not  give  to  Con- 
State  of    S'^^  ^^  power  contended  for.    By  the  constitution  of  the 
Ifaiylaiid.    United  States,  the  power  of  taxation  bj  the  States  is  leatrain- 
ed,  by  express  words,  in  certain  cases. 

It  has  always  been  supposed,  that  these  limitations  of  State 
sovereignty,  in  matters  of  revenue,  so  carefully  and  particu- 
larly set  down,  excluded  all  inference  and  implication,  and 
left  with  the  States  all  the  powers  of  taxation  not  expressly 
denied  to  them  in  the  restraining  section.  It  is  very  clear^ 
that  the  men  who  framed  the  constitution,  and  the  people 
who  adopted  the  constitution,  so  understood  it.  The  Fede* 
rahst  must  be  considered  as  expressing  the  opinions  of  the 
friends  of  the  federal  constitution,  both  in  and  out  of  the 
Convention ;  and  in  No.  33,  and  near  the*  conclusion  of  that 
number,  the  commentary  on  the  subject  of  the  taxing  power 
is  thus  concluded :  ^^  The  inference  from  the*  whole  is,  that 
the  individual  States  would,  under  the  proposed  constitution, 
retain  an  independent  and  uncontrollable  authority  to  raise 
revenue  to  any  extent  of  which  they  may  stand  in  need)  hf 
every  kind  of  taxation,  except  duties  on  miports  and  exports.'' 
And,  throughout  No.  33  and  No.  33  of  the  Federalist^  the 
same  principle  is  repeatedly  asserted  as  a  clear  and  indispu- 
table one« 

But,  if  Congress,  under  the  power  to  regulate  commerce, 
may  authorize  the  importer  to  sell,  then  certain  important 
powers  of  taxation,  besides  duties  on  imports  and  exports, 
have  been  surrendered  by  tbe  States.  For  if  Congress  may 
give  by  law  to  the  importer  the  right  to  sell,  Congress  may 
direct  how  the  sale  may  be  made,  or  may  allow  the  import- 
er to  elect  any  mode  he  pleases ;  and,  whenever  this  shall 
be  done  by  the  general  government,  the  power  of  the  States 
'  to  regulate  such  sales  is  at  an  end^  and,  consequently,  their 

power  of  taxation  also.  If  this  argument,  then,  be  sustained  by 
the  Court,  the  authority  of  the  States  to  regulate  and 
to  tax  auctioneers  and  retailers  is  not  ^^  an  independent  and 
uncontrollable  authority,'*^  as  was  supposed  by  the  distin- 
guished writers  in  tbe  Federalisty  but  is  a  mere  dependent 
authority,''and  liable  to  the  control  of  Congress,  so  far  as  to- 
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jDpign  goods  are  conceroed.    Congresa,  it  is  said,  may  give      1897. 
tlie  importer  the  right  to  sell.    If  Congress  laay  do  so,  dien  n^^v^^ 
the  States  cancot  tax  any  mode  of  sale  which  Congress  may      ^'^^^^ 
please  to  permit.    Such  powers  were  surely  too  important     State  of 
and  vahsable  to  have  been  surrendered  in  this  loose  and  slo-   ^^^l^nd. 
venly  manner.     If  they  were  to  have  been  given  up  by  the 
States,  they  would  have  been  given  up  in  express  tenns, 
like  the  duties  on  imports,  and  not  by  vague  and  uncertain 
inferences.    Besides,  if  Congress  may  give  the  right  to  sett 
in  any  manner,  they  may  also  give  the  right  to  sell  in  any 
place  ;  and  the  police  laws  of  the  different  States,  made  for 
Iheir  safety  or  health,  exist  only  by  the  permission  of  Con- 
gress*   And  again,  if  Congress  may  not  only  prescribe  the 
terms  upon  which  foreign  goods  may  be  introduced  into  the 
country,  but  may  direct  how  they  shall  be  sold^  and  thus 
exempt  the  sales  from  State  taxation,  why  may  not  Con- 
gress, upon  the  same  principle,  exempt  all  foreign  goods 
from  taxation  by  the  States  ?    If  Congress  may  exercise  ex- 
clusive dominion  over  foreign  goods,  for  one  purpose,  after 
fhey  have  been  brought  into  a  State,  why  may  not  the  jsame 
exclusive  power  be  exercised  for  any  other  purpose  ?    Rea- 
sons of  policy  might,  indeed,  make  a  difference ;  but  we  are 
not  now  discussing  the  policy  of  introducing  new  provisions 
into  the  constitution,  but  endeavouring  to  ascertain  the 
meaning  of  the  words  used  in  the  instrument. 

The  last  arj^ment  urged  in  behalf  of  the  plaintiff  in  error, 
is  founded  on  the  supposed  policy  and  objects  of  the  consti- 
tution, rather  thaa  on  the  interpretation  of  any  words  used 
in  the  instrument  iV9elf.  It  is  said,  that  if  a  State  may  im- 
pose the  tax  in  question,  it  may  increase  it  to  any  amount, 
and  by  that  means  the  States  may  prevent  importations  al- 
together. And,  hence  it  u  inferred,  that  a  power  capable  of 
being  so  much  abused,  was  not  intended  to  have  been  left 
with  the  States. 

Nothing  can  be  more  fallacious  than  to  urge  ibe  possible 
abuse  of  power  by  the  States,  for  the  purpose  of  proving  that 
the  power  has  been  taken  away.  Such  an  argument  goes  to 
the  destruction  of  all  State  power.  Such  a  principle  of  con- 
struction would  put  ao  end  to  all  State  authority ;  for  all 
power  may  possibly  be  abused.    The  States  caoAOt  and 
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1 837.      ought  not  to  be  deemed  more  liable  than  tbe  federal  govern* 

V^*v>^  ment  to  abuse  the  powers  confided  to  them  bjr  the  people ; 

Brown      ^^^  ^^  ^^y  supposed  and  merely  possible  inconvenience* 

State  of    which  might  arise  from  an  improper  use  of  State  power,  fur- 

Maryland.   ^igi^  ^  ground  for  deciding  against  the  existence  of  the  power. 

We  must  be  continually  liable  to  this  inconvenience  from 

the  complex  character  of  our  government.     In  the  Federal" 

iat^  No.  32,  the  rule  of  construction  is  thus  stated :  ^^  It  is 

not  a  mere  possibility  of  inconvenience  in  the  exercise  of 

powers,  but  an  immediate  and  constitutional  repugnancy,  that 

can,  by  implication,  alienate  and  extinguish  a  pre-existing 

,         right  of  sovereignty."     The  possibility  of  inconvenience 

from  the  improper  use  of  this  power  by  the  States,  is  not, 

therefore,  any  argument  against  the  existence  of  this  power. 

It   cannot,   by  implication,    alienate  and  extingoisb  the 

power  for  which  we  are  contending. 

But;  indeed,  it  is  impossible  that  the  power  to  lay  the  tax 
in  question  can  lead  to  any  inconvenience,  or  can  be  used 
to  embarrass  the  regulations,  or  lessen  the  revenue  of  the 
federal  government.  If  the  tax  on  wholesale  dealers  should 
be  so  heavy  as  to  prevent  importations,  the  people  of  the 
State  will  be  the  principal  sufferers.  If  it  enhances  the 
price  of  imported  goods,  the  burthen  is  at  least  a^  heavy  on 
the  people  of  the  State  as  it  is  on  the  citizens  of  other  States, 
and  this  furnishes  abundant  security  that  no  such  tax  will 
ever  be  vexatiously  laid.  The  people  of  a  State  cannot  be 
justly  suspected  of  imposing  heavy  burthens  upon  themselves, 
for  the  purpojse  of  thwarting  or  embarras9ing  the  general  go* 
vernment.  If,  indeed,  the  people  of  a  State  could  be  guilty 
of  such  folly,  they  might,  by  bounties  and  other  facilities  to 
manufacturers  in  their  own  State,  effectually  prevent  the 
importation  of  foreign  goods.  Nobody  would  deny  that  the 
States  possess  this  power ;  but  nobody  suspects  them  of  be- 
ing disposed  to  abuse  it. 

There  is,  indeed,  no  real  danger  of  serious  inconvenience 
from  these  conflicting  powers.  The  good  sense  and  good 
feelings  of  the  people  will  always  apply  die  remedy ;  and 
we  may  safely  confide,  that  the  State  governments,  and  the 
general  governtfient,  will  never  embark  in  the  unprofitable 
contestoftryiogwbichsballdoeach other tbemosthanni  But 
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if  such  a  state  of  things  should  ever  take  place,  it  would      1827« 
matter  verj  little  how  the  boundaries  of  power  had  been  v^^^v*^^ 
marked  out  by  judicial  decision.     The  Union  cannot  be      '^'^^^^ 
preserved  by  the  mere  strength  and  power  of  the  federal     State  of 
government.     It  is  dissolved  as  soon  as  it  shall  forfeit  the   M^'Jl^^ 
affection  and  confidence  of  the  States. 

The  Attorney  GenertU,  for  the  plaintiffs  in  error,  in  reply, 
stated  the  question  to  be,  whether  a  State  law,  which  ren- 
dered it  criminal  to  import  and  sell  foreign  goods,  without 
the  permission  of  the  State,  which  permission  was  only  to 
be  obtained  by  paying  a  tax  to  the  State,  was  repugnanjt  to 
the  constitution,  laws,  and  treaties  of  the  Union.  If  the 
State  of  Ifaryland  had  the  power  to  lay  such  a  restraint  on 
the  importation  and  sale  of  foreign  goods,  every  other  State 
must  have  the  same  power ;  and  the  consequence  would  be, 
that  this  power  of  taxation  would  directly  interfere,  both 
with  the  power  of  regulating  commerce,  and  with  the  tax- 
ing power  of  Congress.  The  quantum  of  tax  imposed  by 
the  State  could  make  no  difference.  The  same  principle 
would  apply,  as  in  the  attempt  of  the  same  State  to. tax  the 
Bank  of  the  United  States,  where  the  Court  held,  that  a 
power  to  tax,  was  a  power  to  tax  limited  only  by  the  plea- 
sure of  the  State ;  and  that  it  was,  therefore,  a  power  to 
destroy.* 

In  the  present  case,  the  power  was  denied  upon  two 
grounds ;  first,  because  the  power  exerted  by  the  law  in 
question  is  that  of  regulating  commerce  with  foreign  na- 
tions, and  among  the  several  States,  which  the  Court  has 
determined  to  be  exclusively  vested  in  Congress.^  Second- 
ly, because  it  was  that  of  laying  an  impost,  or  duty  on  im- 
ports, without  the  consent  of  Congress. 

In  order  to  determine  whether  the  present  law  interfered 
with  the  exercise  of  the  power  of  regulating  commerce,  it 
was  only  necessary  to  see  whether  it  undertook  to  prescribe 
the  terms  on  which  commerce  may  be  carried  on  with  fo- 
rt M*Culloch  V.  Maryland,  4  fFhtat.  Rip.  518. 
b  Gibbons  V.  Ogden,  9  Wheat.  Rep.  1. 
Vol.  XI!.  55 
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1827.  ^^  toatioDs,  and  among  the  States.  If  it  were  a  power  t6 
^^^VS^  prescribe  those  terms,  it  was  a  power  to  prescribe  the  whole 
Brown  termSk  After  Congress,  in  the  exercise  of  its  exclusive 
StaU  of  power,  has  prescribed  certain  terms,  it  is  incompetent  for 
Maryland*  the  States  to  add  other  terms.  Could  there  be  any  doubt 
that  the  exclusive  power  of  regulating  foreign  commerce 
included  that  of  prescribing  to  ail  the  citizens  of  the  Union 
tiie  conditions,  and  the  whole  conditions,  on  which  they 
shall  be  permitted  to  bring  into  the  United  States,  for  sale 
or  consumption,  the  productions  of  foreign  countries  ?  This 
power  does  not  stop  with  the  permission  to  bring  them  in  ; 
for  if  the  States  may  prohibit  their  sale,  or  restrain,  or  bur- 
then it,  in  any  mode,  they  may,  in  effect,  prohibit  their  im- 
portation. If  they  may  prevent  their  sale,  they  may  prohi- 
bit their  barter  or  exchange,  or  use  and  consumption  in  the 
country^  in  any  and  every  mode ;  and  thus  effectually  de- 
feat the  beneficial  exercise  of  the  permission  to  import. 
The  States  might  even  confiscate  the  goods,  or  order  them 
to  be  burnt  and  destroyed  after  they  were  landed ;  and  this 
would  no  more  interfere  with  the  right  of  importation,  ac** 
Cording  to  the  opposite  ai^ument,  than  the  law  now  in  ques« 
tion.  And,  it  was  asked,  whether  the  sagacious  statesmen 
who  framed  the  constitution  meant  to  confer  upon  Congress 
a  power  so  idle  and  illusory  ?  They  looked  to  the  exercise 
of  this  power  of  regulating  commerce  as  a  great  source  of 
national  wealth  and  a^randizement.*  They  looked  to  it 
as  a  great  means  of  developing  the  agricultural  and  manu- 
facturing resources  of  the  country,  and  its  general  industry ; 
Qs  an  instrument  by  which  the  nation  should  be  enriched  at 
home,  and  rendered  capable  of  countervailing  the  commer- 
cial regulations  of  foreign  and  rival  nations.  But  if  the 
power  of  regulating  commerce  ceas^  on  the  landing  of 
the  goods,  and  the  whole  subject  is  then  delivered  over  to 
the  discretion  of  the  respective  States,  with  their  various 
partial  and  discordant  views  of  policy,  its  exclusive  exercise 
by  Congress  will  be  utterly  vain  and  useless.  So  that  the 
Very  existence  of  that  commerce,  a  power  of  regulating 
and  preserving  which  is  so  studiously  conferred  on  Con- 
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gress,  is  at  last  made  to  depend  apon  the  caprice  and  plea*      ]  327, 
sure  of  the  States.     What  signifies  the  power  of  regulation,  Si^^^v^^^ 
if  the  States  maj  destroy  the  veiy  substance  of  the  thing      ^^^^^ 
to  be  regulated  ?     Uuiformity,  or  permanency  of  r^;ulation,     State  pf 
with  a  view  to  any  purpose  of  policy,  in  regard  to  die  agri-   Maryland, 
cultural,  manufacturing,  or  conmiercial  interests  of  the  na<* 
tion,  is,  of  course,  as  much  out  of  the  question,  as  if  there 
were  no  Union,  or  as  if  it  were  still  infected  with  all  the 
debility  of  the   former  confederation.     The   same  State 
power,  exercised  upon    short  sighted  and  narrow  views, 
might  b^  exerted  so  as  t^jdefeat  the  other  branch  of  the 
power,  that  of  regulating  Wmmerce  among  the  States,  The 
free  intercommunication  which  now  prevails  between  the 
States,  may  be  effectually  checked,  by  requiring  a  similar 
license  to  import  into  a  particular  State  the  productions  of 
other  States.    So,  also,  what  the  State  may  do  as  to  imports^ 
it  may  do  as  to  exports.     It  may  require  a  license  from  the 
exporting  merchant,  and  thus,  in  effect,  lay  a  duty  on  «x« 
ports,  although  both  the  States  and  Congress  are  expressly 
forbidden  in  the  constitution  from  laying  such  a  duty  ;  and 
the  whole  power  of  regulating  the  commerce,  both  of  ex^* 
ports  and  imports,  is  exclusively  vested  in  Congress.     By 
the  joint  exercise  of  these  two  usurped  powers,  the  State 
may  establish  a  total  non-intercourse  with  other  States,  and 
with  foreign  nations,  in  direct  violation  of  the  laws,  and 
treaties,  and  constitution  of  the  Union.     Or  it  may  make  a 
discrimination  among  foreign  nations,  or  among  the  different 
States,  with  a  view  of  discouraging  their  commerce,  or  of 
encouraging  some  branch  of  its  own  internal  industry,  in 
direct  repugnancy  to  the  policy  of  the  Union,  as  exhibited 
in  its  laws  and  treaties.     One  of  the  avowed  objects  for  con- 
ferring the  power  of  regulating  commerce  upon  Congress, 
was  that  of  raising  a  revenue  for  the  support  of  the  national 
government.    It  was  foreseen,  that  the  prosperity  of  com- 
merce would  best  be  promoted  by  uniform  regulations  con- 
tained in  the  laws  and  treaties  of  the  Union ;  and  it  was 
also  foreseen,  that  an  impost  was  that  species  of  tai^tion 
best  suited  to  the  genius  and  habitsof  the  American  pepple,^ 
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I Q27.  But  if  the  power  now  in  question  may  be  exercised  bj  one 
State,  it  may  b^  ^ercised  by  all ;  and  the  principal  source 
from  which  the  revenues  of  the  Union  were  to  be  derived, 
will  be  dried  up^  or  diverted  to  local  purposes.  In  short,  it 
Blaryland.  ^^^  insisted,  that  all  the  evils  for  which  the  constitution  was 
intended  to  provide  an  effectual  remedy,  would  be  entailed 
upon  the  country,  by  confirming  the  validity  of  such  State 
laws  as  the  act  now  in  question. 

March  I2th.      Mr.  Chief  Justice  Marshall  delivered  the  opinion  of 
the  Court.  m 

This  is  a  writ  of  error  to  a  judgment  rendered  in  the  Court 
of  Appeals  of  Maryland,  affirming  a  judgment  of  the  City 
Court  of  Baltimore,  on  an  indictment  found  in  that  Court 
against  the  plaintiffs  in  error,  for  violating  an  act  of  the  le- 
gislature of  Maryland.  The  indictment  was  founded  on  the 
second  section  of  that  act,  which  is  in  these  words :  ^^  And 
be  it  enacted,  that  all  importers  of  foreign  articles  or  com- 
modities, of  dry  goods,  wares,  or  merchandise,  by  bale  or 
package,  or  of  wine,  rum,  brandy,  whiskey  and  other  dis* 
tilled  spiritous  liquors,  &c.  and  other  persons  selling  ttie 
same  by  wholesale,  bale  or  package,  hogshead,  barrel, 
or  tierce,  shall,  before  they  are  authorized  to  sell,  take 
out  a  license,  as  by  the  original  act  is  directed,  for  which 
they  shall  pay  fifty  dollars;  and  in  case  of  neglect  or  re- 
fusal to  take  out  such  license,  shall  be  subject  to  the  same 
penalties  and  forfeitures  as  are  prescribed  by  the  origi- 
nal act  to  which  this  is  a  supplement;."  The  indictment 
charges  the  plaintiffs  in  error  with  having  imported  and 
sold  one  package  of  foreign  dry  goods  without  having 
license  to  do  so.  A  judgment  was  rendered  against  them  on 
demurrer  for  the  penalty  which  the  act  prescribes  for  the 
offence ;  and  that  judgment  is  now  before  this  Court. 

The  cause  depends  entirely  on  the  question,  whether  the 
legislature  of  a  State  can  constitutionally  require  the  importer 
of  foreign  articles  to  take  out  a  license  from  the  State,  be- 
fore he  shall  be  permitted  to  sell  a  bale  or  package  so  im- 
ported. 

It  hag  been  truly  said,  that  the  presumption  is  in  favour 
oi  every  legislative  act,  and  that  the  whole  burthen  of  proof 
lies  on  him  who  denies  its  constitutionality.    The  plaintifis 
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in  error  take  the  burthen  upon  themselves,  and  insist  that      1S37. 
the  act  under  consideration  is  repugnant  to  two  provisions 
in  the  constitution  of  the  United  States. 

1.  To  that  which  declares  that  '^  no  State  shall,  without 
the  consent  of  Congress,  lay  auy  imposts,  or  duties  on  im- 
ports or  exports,  except  wliat  may  be  absolutely  necessary 
for  executing  its  inspection  laws/' 

2.  To  that  which  declares  that  Congress  shall  have  power 
« to  regulate  commerce  with  foreign  nations,  and  among  the 
several  States,  and  with  the  Indian  tribes." 

1 .  The  first  inquiry  is  into  the  extent  of  the  prohibition  QuottioD  u  to 
upon  States  '^  to  lay  any  imposts  or  duties  on  imports  or  ex-  \^l  i^^^  ^^^ 
ports."  The  counsel  for  the  State  of  Maryland  would  con-  ^JJ^  %g£i 
fine  this  prohibition  to  laws  imposing  duties  on  the  act  of  biiiaf  ^th» 
importation  or  exportation.  The  counsel  for  the  plaintijflb  jnyiogimpoeti, 
in  error  give  them  a  much  wider  scope.  ?'  <'»rt**>  •■ 

In  performing  the  delicate  and  important  duty  of  constru- 
ing clauses  in  the  constitution  of  our  country,  which  involve 
conflicting  powers  of  the  government  of  the  Union,  and  of 
the  respective  States,  it  is  proper  to  take  a  view  of  the  lite- 
ral meaning  of  the  words  to  be  expounded,  of  their  connexion 
with  other  words,  and  of  the  general  objects  to  be  accom- 
plished by  the  prohibitory  clause,  or  by  the  grant  of  power. 

What,  then,  is  the  meaning  of  the  words,  ^^  imposts,  or  du- 
ties on  imports  or  exports  ?" 

An  impost,  or  duty  on  imports,  is  a  custom  or  a  tax  levied 
on  articles  brought  into  a  country,  and  is  most  usually  secu- 
red before  the  importer  is  allowed  to  exercise  his  rights  of 
ownership  over  them,  because  evasions  of  the  law  can  be 
prevented  more  certainly  by  executing  it  while  the  articles 
are  in  its  custody.  It  would  not,  however,  be  less  an  impost 
or  duty  on  the  articles,  if  it  were  to  be  levied  on  them  after 
they  were  landed.  The  policy  and  consequent  practice  of  le- 
vying or  securing  the  duty  before,  or  on  entering  the  port,  does 
not  limit  the  power  to  that  state  of  things,  nor,  consequently, 
the  prohibition,  unless  the  true  meaning  of  the  clause  so 
confines  it.  What,  then,  are  ^'  imports  ?"  The  lexicons  in- 
form us,  they  are  "  things  imported."  If  we  appeal  to  usage 
for  the  meaning  of  the  word,  we  shall  receive  the  same  an- 
swer. They  are  the  articles  themselves  which  are  brought 
into  the  country.  <<  A  duty  on  imports,"  then,  is  not  merely 
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1827.      ^  ^"fy  ^°  ^^  ^^^  of  importation,  but  is  a  duty  on  the  thing 
V,^  ^^  imported.     It  is  not,  taken  in  its  literal  sense,  confined  to  a 
Brown      j^jy  levied  while  the  article  is  entering  the  country,  but  ex- 
State  of    tends  to  a  duty  levied  after  it  has  entered  the  country.   The 
Maryland,  succeeding  words  of  the  sentence  which  limit  the  prohibi« 
lion,  show  the  extent  in  which  it  was  understood.  The  limi-* 
tationis,  ^^  except  what  may  be  absolutely  necessary  for  ex- 
ecuting its  inspection  laws.''     Now,  the  inspection  laws,  so 
far  as  they  act  upon  articles  for  exportation,  are  generally 
executed  on  land,  before  the  article  is  put  on  board  the  ves- 
sel ;  so  far  as  they  act  upon  importations,  they  are  generally 
executed  upon  articles  which  are  landed.     The  tax  or  duty 
of  inspection,  then,  is  a  tax  which  is  frequently,  if  not  always 
paid  for  Rervire  performed  on  land,  while  the  article  is  in 
the  bosom  of  the  country.     Yet  this  tax  is  an  exception  to 
the  prohibition  on  the  States  to  lay  duties  on  imports  or  ex- 
ports.    The  exception  was  made  because  the  tax  would 
otherwise  have  been  within  the  prohibition. 

If  it  be  a  rule  of  interpretation  to  which  all  assent,  that  the 
exception  of  *a  particular  thing  from  general  words,  prov^i 
that,  in  the  opinion  of  the  lawgiver,  the  thing  excepted 
would  be  within  the  general  clause  had  the  exception  not 
been  made,  we  know  no  reason  why  this  general  rule  should . 
not  be  as  applicable  to  the  constitution  as  to  other  instru- 
ments. '  If  it  be  applicable,  then  this  exception  in  favour  of 
duties  for  the  support  of  inspection  laws,  goes  far  in  proving 
that  the  framers  of  the  constitution  classed  taxes  of  a  similar 
character  with  those  imposed  for  the  purposes  of  inspection, 
with  duties  on  imports  and  exports,  and  supposed  them  to 
be  prohibited. 

If  we  quit  this  narrow  view  of  the  subject,  and  passing  from 
the  literal  interpretation  of  the  words,  look  to  the  objects  of 
the  prohibition,  we  find  no  reason  for  withdrawing  the  act 
under  consideration  from  its  operation. 

From  the  vast  inequality  between  the  different  States  of 
the  confederacy,  as  to  commercial  advantages,  few  subjects 
were  viewed  with  deeper  interest,  or  excited  more  irritation, 
than  the  manner  in  which  the  several  States  exercised,  or 
seemed  disposed  to  exercise,  the  power  of  laying  duties  on 
imports.    From  motives  which  were  deemed  sufficient  by 
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the  etatesmen  of  that  day,  the  general  power  of  taxation,  in-'  1827. 
dispensably  necessary  as  it  was,  and  jealous  as  the  States  were  v^^^-'^^ 
of  any  encroachment  on  it,  was  so  far  abridged  a*^  to  forbid  Brown 
them  to  touch  imports  or  exports,  with  the  single  exception  State  of 
which  has  been  noticed.  Why  are  they  restrained  from  im-  Maryland, 
posing  these  duties  ?  Plainly,  because,  in  the  general  opi- 
nion, the  interest  of  all  would  be  best  promoted  by  placing 
that  whole  subject  under  the  control  of  Congress.  Whether 
the  prohibition  to  ^^  lay  imposts,  or  duties  on  imports  or  ex- 
ports,''  proceeded  from  an  apprehension  that  the  power 
might  be  so  exercised  as  to  disturb  that  equality  among  the 
States  which  was  generally  advantageous,  or  that  harmony 
between  them  which  it  was  desirable  to  preserve,  or  to  main- 
tain unimpaired  our  commercial  connexions  with  foreign 
nations,  or  to  confer  this  source  of  revenue  on  the  govern- 
ment of  the  Union,  or  whatever  other  motive  might  have  in- 
duced the  prohibition,  it  is  plain,  that  the  object  would  be 
as  completely  defeated  by  a  power  to  tax  the  article  in  the 
hands  of  the  Importer  the  instant  it  was  landed,  as  by  a  power 
to  tax  it  while  entering  the  port.  There  is  no  difference, 
in  effect,  between  a  power  to  prohibit  the  sale  of  an  article, 
and  a  power  to  prohibit  its  introduction  into  the  country. 
The  one  would  be  a  necessary  consequence  of  the  other. 
No  goods  would  be  imported  if  none  could  be  sold.  No 
object  of  any  description  can  be  accomplished  by  laying  a 
duty  on  importation,  which  may  not  be  accomplished  with 
equal  certainty  by  laying  a  duty  on  the  thing  imported  in 
the  hands  of  the  importer.  It  is  obvious,  that  the  same 
power  which  imposes  a  light  duty,  can  impose  a  very  heavy 
one,  one  which  amounts  to  a  prohibition.  Questions  of 
power  do  not  depend  on  the  degree  to  which  it  may  be  ex- 
ercised. If  it  may  be  exercised  at  all,  it  must  be  exercised 
at  the  will  of  those  in  whose  hands  it  is  placed.  If  the  tax 
may  be  levied  in  this  form  by  a  State,  it  may  be  levied  to  an 
extent  which  will  defeat  the  revenue  by  impost,  so  far  as  it 
is  drawn  from  importations  into  the  particular  State.  We 
are  told,  that  such  wild  and  irrational  abuse  of  power  is  not 
to  be  apprehended,  and  is  not  to  be  taken  into  view  when 
'  discussing  its  existence.  All  power  may  be  abused ;  and  if 
the  fear  of  its  abuse  is  to  constitute  an  argument  against  its 


440 


CASES  IN  THE  SUPREME  COURT 


1827. 


existence,  it  might  be  ui^ged  against  the  existence  of  tbat 
which  is  universally  acknowledged,  and  which  is  indispensa- 
ble to  the  general  safety.  The  States  will  never  be  so  mad 
as  to  destroy  their  own  commerce,  or  even  to  lessen  it. 

We  do  not  dissent  from  these  general  propositions.  We 
do  not  suppose  any  State  would  act  so  unwisely.  But  we 
do  not  place  the  question  on  that  ground. 

These  alignments  apply  with  precisely  the  same  force 
against  the  whole  prohibition.  It  might,  with  the  same  rea- 
son be  said,  that  no  State  would  be  so  blind  to  its  own  inte- 
rests as  to  lay  duties  on  importation  which  would  either 
prohibit  or  diminish  its  trade.  Yet  the  framers  of  our  con- 
stitution have  thought  this  a  power  which  no^State  ought  to 
exercise.  Conceding,  to  the  full  extent  which  is  required, 
that  every  State  would,  in  its  legislation  on  this  subject,  pro-* 
vide  judiciously  for  its  own  interests,  it  cannot  be  concededy 
that  each  would  respect  the  interests  of  others.  A  duty  on 
imports  is  a  tax  on  the  article  which  is  paid  by  the  consu- 
mer. The  great  importing  States  would  thus  levy  a  tax 
on  the  non-importing  States,  which  would  not  be  less  a  tax 
because  their  interest  would  afford  ample  security  against 
its  ever  being  so  heavy  as  to  expel  commerce  from  their 
ports.  This  would  necessarily  produce  countervailing  mea- 
sures on  the  part  of  those  States  whose  situation  was  less  fa- 
vourable to  importation.  For  this,  among  other  reasons, 
the  whole  power  of  laying  duties  on  imports  was,  with  a 
single  and  slight  exception,  taken  from  the  States.  When 
we  are  inquiring  whether  a  particular  act  is  within  this  pro- 
hibition, the  question  is  not,  whether  the  State  may  so  legis- 
late as  to  hurt  itself,  but  whether  the  act  is  within  the  words 
and  mischief  of  the  prohibitory  clause.  It  has  already  been 
shown,  that  a  tax  on  the  article  in  the  hands  of  the  importer, 
is  within  its  words  ;  and  we  think  it  too  clear  for  controver- ' 
sy,  that  the  same  tax  is  within  its  mischief.  We  think  it 
unquestionable,  that  such  a  tax  has  precisely  the  same  ten- 
dency to  enhance  the  price  of  the  article,  as  if  imposed 
upon  it  while  entering  the  port. 

The  counsel  for  the  State  of  Maryland  insist,  with  great 
reason,  that  if  the  words  of  the  prohibition -be  taken  in  their 
utmost  latitude,  they  will  abridge  the  power  of  taxation. 
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which  all  admit  to  be  essential  to  the  States,  to  an  extent      1837; 
which  has  never  yet  been  suspected,  and  will  deprive  them  v^^^v^^h/ 
of  resources  which  are  necessary  to  sapplj  revenue,  and      Brown 
which  they  have  heretofore  been  admitted  to  possess.  These     State  of 
words  must,  therefore,  be  construed  with  some  limitation ;  Marjluid. 
and,  if  this  be  admitted,  they  insist,  that  entering  the  coun- 
try is  the  point  of  time  when  the  prohibition  ceases,  and 
the  power  of  the  State  to  tax  commences. 

It  may  be  conceded,  that  the  words  of  the  prohibition 
ought  not  to  be  pressed  to  their  utmost  extent ;  that  in  our 
complex  system,  the  object  of  the  powers  conferred  on  the 
government  of  the  Union,  and  the  nature  of  the  often  con- 
flicting powers  which  remain  in  the  States,  must  always  be 
taken  into  view,  and  may  aid  in  expounding  the  words  of 
any  particular  clause.  But,,  while  we  admit  that  sound 
principles  of  construction  ought  to  restrain  all  Courts  from 
carrying  the  words  of  the  prohibition  beyond  the  object  the 
constitution  is  intended  to  secure ;  that  there  must  be  a  point 
of  time  when  the  prohibition  ceases,  and  the  power  of  the 
State  to  tax  commences  ;  we  cannot  admit  that  this  point  of 
time  is  the  instant  that  the  articles  enter  the  country.  It  is, 
we  think,  obvious,  that  this  construction  would  defeat  the 
prohibition. 

The  constitutional  prohibition  on  the  States  to  lay  a  duty 
on  imports,  a  prohibition  which  a  vast  majority  of  them 
must  feel  an  interest  in  preserving,  may  certainly  come  in 
conflict  with  their  acknowledged  power  to  tax  persons  and 
property  within  their  territory.  The  power,  and  the  re- 
striction on  it,  though  quite  distinguiBhable  when  they  do 
not  approach  each  other,  may  yet,  like  the  intervening  co- 
lours between  white  and  black,  approach  so  nearly  as  to 
perplex  the  understanding,  as  colours  perplex  the  vision  in 
marking  the  distinction  between  them.  Yet  the  distinction 
exists,  and  must  be  marked  as  the  cases  arise.  Till  they 
do  arise,  it  might  be  premature  to  state  any  rule  as  bieing 
universal  in  its  application.  •  It  is  sufficient  for  the  present 
to  say,  generally,  tfiat  when  the  importer  has  so  acted  upon 
the  thing  imported,  that  it  has  become  incorporated  and 
mixed  up  with  the  mass  of«property  in  the  country,  it  has,. 
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1827.      perhaps,  lost  its  diglinctive  character  as  an  import,  and  has 

Vi^^'v^^^  become  subject  to  the  taxing  power  of  the  State  ;  but  while 

Brown      remaining  the  property  of  the  importer,  in  his  warehouse^ 

State  of    in  the  original  form  or  package  in  which  it  was  imported,  a 

Maryland,  tax  upon  it  is  too  plainly  a  duty  on  imports  to  escape  the 

prohibition  in  the  constitution. 

The  counsel  for  the  plaintiffs  in  error  contend,  that  the 
importer  purchases,  by  payment  of  the  duty  to  the  United 
States,  a  right  to  dispose  of  his  merchandise,  as  well  as  to 
bring  it  into  the  country ;  and  certainly  the  argument  is  sup- 
ported by  strong  reason,  as  well  as  by  the  practice  of  na- 
tions, including  our  own.  The  object  of  importation  is 
sale ;  it  constitutes  the  motive  for  paying  the  duties ;  and  if 
the  United  States  possess  the  power  of  conferring  the  right 
to  seH,  as  the  consideration  for  which  the  duty  is  paid,  every 
principle  of  fair  dealing  requires  that  they  should  be  under- 
stood to  confer  it.  The  practice  of  the  most  commercial 
nations  conforms  to  this  idea.  Duties,  according  to  that 
practice,  are  charged  on  those  articles  only  which  are  in- 
tended for  sale  or  consumption  in  the  country.  Thus,  sea 
stores,  goods  imported  and  re-exported  in  the  same  vessel, 
goods  landed  and  carried  over  land  for  the  purpose  of 
being  re-exported  from  some  other  port,  goods  forced  in  by 
stress  of  weather,  and  landed,  but  not  for  sale,  are  exempt- 
ed from  the  payment  of  duties.  The  whole  course  of  le- 
gislation on  the  subject  shows,  that,  in  the  opinion  of  the 
legislature,  tlie  right  to  sell  is  connected  with  the  payment 
of  duties. 

The  counsel  tor  the  defendant  in  error  have  endeavoured 
to  illustrate  their  proposition,  that  the  constitutional  prohi- 
bition ceases  the  instant  the  goods  enter  the  countrj',  by  an 
array  of  the  consequences  which  they  suppose  must  follow 
the  denial  of  it.  If  the  importer  acquires  the  right  to  sell  by 
the  payment  of  duties,  he  may,  they  say,  exert  that  right 
when,  where,  and  as  he  pleases,  and  the  State  cannot  regu- 
late it.  He  may  sell  by  retail,  at  auction,  or  as  an  itinerant 
pedlar.  He  may  introduce  articles,  as  gunpowder,  which 
endanger  a  city,  into  the  midst  of  its  population  ;  he  may 
introduce  articles  which  endanger  the  public  health,  and 
the  power  of  self-preservation  is  denied.     An  importer  may 
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bring  in  goods,  as  plate,  for  his  own  use,  and  tbus  relaiu      1827. 
much  valuable  property  exempt  from  taxation.  v^^^r^^ 

These  objections  to  the  principle,  if  well  founded,  would      ^^^^ 
certainly  be  entitled  to  serious  consideration.     But,  we     State  of 
think,  they  will  be  found,  on  examination,  not  to  belong  ne-   Maryland, 
cessarily  to  the  principle,  and,  consequently,  not  to  prove, 
that  it  may  not  be  resorted  to  with  safety  as  a  criterion  by 
which  to  measure  the  extent  of  the  prohibition. 

This  indictment  is  against  the  importer,  for  selling  a  pack* 
age  of  dry  goods  in  the  form  in  which  it  was  imported,  with- 
out a  license.  This  state  of  things  is  changed  if  he  sells 
them,  or  otherwise  mixes  them  with  the  general  property 
of  the  State,  by  breaking  up  his  packages,  and  travelling 
with  them  as  an  itinerant  pedlar.  In  the  first  case,  the  tax 
intercepts  the  import,  as  an  import,  in  its  way  to  become  in- 
corporated with  the  general  mass  of  property,  and  denies  it 
the  privilege  of  becoming  so  incorporated  until  it  shall  have 
contributed  to  the  revenue  of  the  State.  It  denies  to  the 
importer  the  right  of  using  the  privil^e  which  he  has  pur- 
chased from  the  United  States,  until  he  shall  have  also  pur- 
chased it  from  the  State.  In  the  last  cases,  the  tax  finds  the 
article  already  incorporated  with  the  mass  of  property  by 
the  act  of  the  importer.  He  has  used  the  privilege  he  had 
purchased,  and  has  himself  mixed  them  up  with  the  common 
mass,  and  the  law  may  treat  them  as  it  finds  them.  The 
same  observations  apply  to  plate,  or  other  furniture  used  by 
the  importer. 

So,  if  he  sells  by  auction.  Auctioneers  are  persons 
licensed  by  the  State,  and  if  the  importer  chooses  to  employ 
them,  he  can  as  little  object  to  paying  for  this  service,  as  for 
any  other  for  which  he  may  apply  to  an  officer  of  the  State. 
The  right  of  sale  may  very  well  be  annexed  to  importation, 
without  annexing  to  it,  also,  the  privilege  of  using  the  offi- 
cers licensed  by  the  State  to  make  sales  in  a  peculiar  way. 

The  power  to  direct  the  removal  of  gunpowder  is  a 
branch  of  the  police  power,  which  unquestionably  remains, 
and  ought  to  remain,  with  the  States.  If  the  possessor  stores 
it  himself  out  of  town,  the  removal  cannot  be  a  duty  on  im- 
ports, because  it  contributes  nothing  to  the  revenue.  If  he 
prefers  placing  it  in  a  public  magazine,  it  is  because  be  stores 
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1 897*      '^  there,  m  his  own  opiDion,  more  advantageously  than  else- 

K^^./'^  where.     We  are  not  sure  that  this  may  not  be  classed  among 

Brown      inspection  laws.     The  removal  or  destruction  of  infectious 

Sute  of    Of  unsound  articles  is,  undoubtedly,  an  exercise  of  that 

Marjland.  power,  and  forms  an  express  exception  to  the  prohibition 

we  are  considering.     Indeed,  the  laws  of  the  United  States 

expressly  sanction  the  health  laws  of  a  State* 

The  principle,  then,  for  which  the  plaintiffs  in  error  con- 
tend, that  the  importer  acquires  a  right,  not  only  to  bring 
the  articles  into  the  country,  but  to  mix  them  with  the  com- 
mon mass  of  property,  does  not  interfere  with  the  necessa- 
ry power  of  taxation  which  is  acknowledged  to  reside  in  the 
States,  to  that  dangerous  extent  which  the  counsel  for  the 
defendants  in  error  seem  to  apprehend.  It  carries  the  pro- 
hibition in  the  constitution  no  farther  than  to  prevent  the 
States  from  doing  that  which  it  was  the  great  object  of  the 
constitution  to  prevent 

But  if  it  should  be  proved,  that  a  duty  on  the  article  itself 
would  be  repugnant  to  the  constitution,  it  is  still  argued, 
that  this  is  not  a  tax  upon  the  article,  but  on  the  person. 
The  State,  it  is  said,  may  tax  occupations,  and  this  is  nothing 
more. 

It  is  impossible  to  conceal  from  ourselves,  that  this  is  va- 
rying the  form,  without  varying  the  substance.  It  is  treat- 
ing a  prohibition  which  is  general,  as  if  it  were  confined  to 
a  particular  mode  of  doing  the  forbidden  thing.  All  must 
perceive^  that  a  tax  on  the  sale  of  an  article,  imported  only 
for  sale,  is  a  tax  on  the  article  itself.  It  is  true,  the  State 
may  tax  occupations  generally,  but  this  tax  must  be  paid 
by  those  who  employ  the  individual,  or  is  a  tax  on  his  busi- 
ness. The  lawyer,  the  physician,  or  the  mechanic,  must 
either  charge  more  on  the  article  in  which  he  deals,  or  the 
thing  itself  is  taxed  through  his  person.  This  the  State  has 
a  right  to  do,  because  no  constitutional  prohibition  extends 
to  it.  So,  a  tax  on  the  occupation  of  an  importer  is,  in  like 
manner,  a  tax  on  importation.  It  must  add  to  the  price  of 
the  article,  and  be  paid  by  the  consumer,  or  by  the  impor- 
ter himself,  in  like  manner  as  a  direct  duty  on  the  article 
itself  would  be  made.  This  the  State  has  not  a  right  to  do. 
because  it  is  prohibited  by  the  constitution. 
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In  support  of  the  ai^gameot,  that  the  prohibition  ceases  ]  837. 
the  instant  the  goods  are  brought  into  the  country,  a  compa-  v^^v^^ 
rison  has  been  drawn  between  the  opposite  words  export  ^^^^^ 
and  import.  As,  to  export,  it  is  said,  means  only  to  carry  gtate  of 
goods  put  of  the  country ;  so,  to  import,  means  only  to  bring  Muyli^. 
them  into  it.  But,  suppose  we  extend  this  comparison  to 
the  two  prohibitions.  The  States  are  forbidden  to  lay  a 
duty  on  exports,  and  the  United  States  are  forbidden  to  lay 
a  tax  or  duty  on  articles  exported  from  any  State  There 
is  some  diversity  in  language,  but  none  is  perceivable  in  the 
act  which  is  prohibited.  The  United  States  have  the  same 
right  to  tax  occupations  which  is  possessed  by  the  States. 
Now,  suppose  the  United  States  should  require  every  ex- 
porter to  take  out  a  license,  for  which  he  should  pay  such 
tax  as  Congress  might  think  proper  to  impose;  would  go- 
vernment be  permitted  to  shield  itself  from  the  just  censure 
to  which  this  attempt  to  evade  the  prohibitions  of  the  con- 
stitution would  expose  it,  by  saying,  that  this  was  a  tax  on 
the  person,  not  on  the  article,  and  that  the  Ic^slature  had  a 
right  to  tax  occupations  ?  Or,  suppose  revenue  cutters  were 
to  be  stationed  off  the  coast  for  the  purpose  of  levying  a 
duty  on  all  merchandise  found  in  vessels  which  were  leaving 
the  United  States  for  foreign  countries  ;  would  it  be  received 
as  an  excuse  for  this  outrage,  were  the  government  to  say 
that  exportation  meant  no  more  than  carrying  goods  out  of 
the  country,  and  as  the  prohibition  to  lay  a  tax  on  imports, 
or  things  imported,  ceased  the  instant  they  were  brought 
into  the  country,  so.the  prohibition  to  tax  articles  exported 
ceased  when  they  were  carried  out  of  the  country  ? 

We  think,  then,  that  the  act  under  which  the  plaintilis 
in  error  were  indicted,  is  repugnant  to  that  article  of  the  con- 
stitution which  declares,  that  '^  no  State  shall  lay  any  impost 
or  duties  on  imports  or  exports." 

2.  Is  it  also  repugnant  to  that  clause  in  the  constitution  Question  as  to 
which  empowers  "  Congress  to  regulate  commerce  with  fo-  regui?tin«'  ^^ 
reign  nations,  and  among  the  several  States,  and  with  the  commercf . 
Indian  tribes?" 

The  oppressed  and  degraded  state  of  commerce  previous 
to  the  adoption  of  the  constitution  can  scarcely  be  foigotten. 
It  was  regulated  by  foreign  nations  with  a  single  view  to 
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1827.  ^^'  ^^^  interests ;  and  our  disunited  efforts  to  counteract 
v^^^v*^  their  restrictions  were  rendered  impotent  by  want  of  combi- 
Brown  nation.  Congress,  indeed,  possessed  the  power  of  making 
State  of  treaties  ;  but  the  inability  of  the  federal  government  to  en- 
Mivjlaad.  force  them  had  become  so  apparent  as  to  render  that  power 
in  a  great  degree  useless.  Those  who  felt  the  injury  arising 
from  this  state  of  things,  and  those  who  were  capable  of  es- 
timating the  influence  of  commerce  on  the  prosperity  of  na- 
tions, perceived  the  necessity  of  giving  the  control  over  this 
important  subject  to  a  single  government.  It  may  be  doubt- 
ed whether  any  of  the  evils  proceeding  from  the  feebleness 
of  the  federal  government,  contributed  more  to  that  great 
revolution  which  introduced  the  present  system,  than  the 
deep  and  general  conviction,  that  commerce  ought  to  be 
regulated  by  Congress.  It  is  not,  therefore,  matter  of  sur- 
prise, that  the  grant  should  be  as  extensive  as  the  mischief, 
and  should  comprehend  all  foreign  commerce,  and  all  com- 
merce among  the  States.  To  construe  the  power  so  as  to 
impair  its  efficacy,  would  tend  to  defeat  an  object,  in  the  at- 
tainment of  which  the  American  public  took,  and  justly 
took,  that  strong  interest  which  arose  from  a  full  conviction 
of  its  necessity. 

What,  then,  is  the  just  extent  of  a  power  to  regulate  com- 
merce with  foreign  nations,  and  among  the  several  States? 

This  que«)tion  was  considered  in  the  case  of  Gibbons  v. 
Ogden^  (9  Wheat.  Rep.  ] .)  in  which  it  was  declared  to  be 
complete  in  itself,  and  to  acknowledge  no  limitations  other 
than  are  prescribed  by  the  constitution.  The  power  is  co- 
extensive with  the  subject  on  which  it  acts,  and  cannot  be 
stopped  at  the  external  boundary  of  a  State,  but  must  enter 
its  interior. 

We  deem  it  unnecessary  now  to  reason  in  support  of  these 
propositions.  Their  truth  is  proved  by  facts  continually 
before  our  eyes,  and  was,  we  think,  demonstrated,  if  they 
could  require  demonstration,  in  the  case  already  mentioned* 

If  this  power  reaches  the  interior  of  a  State,  and  may  be 
there  exercised,  it  muiit  be  capable  of  authorizing  the  sale 
of  those  articles  which  it  introduces.  Commerce  is  inter- 
course :  one  of  its  most  ordinary  ingredients  is  traffic.  It 
is  inconceivable,  that  the  power  to  authorize  this  traffic, 
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when  given  in  the  most  comprehent ive  tenns,  with  the  in-      1 8^7. 
tent  that  its  efficacy  should  be  complete,  should  cease  at  s^^v^^ 
the  point  when  its  continuance  is  indispensable  to  its  value.      ^^^^^ 
To  what  purpose  should  the  power  to  allow  importation  be     State  of 
given,  unaccompanied  with  the  power  to  authorize  a  sale  of  ^ vyl^nd. 
the  thing  imported  ?    Sale  is  the  object  of  importation,  and 
is  an  essential  ingredient  of  that  intercourse,  of  which  impor- 
tation constitutes  a  part.    It  is  as  essential  an  ingredient, 
as  indispensable  to  the  existence  of  the  entir<!  thing,  then,  as 
importation  itself.     It  must  be  considered  as  a  component 
part  of  the  power  to  regulate  commerce.    Congress  has  a 
right,  not  only  to  authorize  importation,  but  to  authorize  the 
importer  to  sell. 

If  this  be  admitted,  and  we  think  it  cannot  be  denied,  what 
can  be  the  meaning  of  an  act  of  Congress  which  authorizes 
impoitation,  and  offers  the  privilege  for  sale  at  a  fixed  price 
to  every  person  who  chooses  to  become  a  purchaser  ?  How 
is  it  to  be  construed,  if  an  intent  to  deal  honestly  and  fairly, 
an  intent  as  wise  as  it  is  moral,  is  to  enter  into  the  construc- 
tion ?  What  can  be  the  use  of  the  contract,  what  does  the 
importer  purchase,  if  he  does  not  purchase  the  privil^e  to 
sell? 

What  would  be  the  Mhguage  of  a  foreign  government, 
which  should  be  informed  that  its  merchants,  after  iroport- 
ing  according  to  law,  were  forbidden  to  sell  the  merchandise 
imported  ?  What  answer  would  the  United  States  give  to 
the  complaints  and  just  reproaches  to  which  such  an  extra- 
ordinary circumstance  would  expose  them  ?  No  apology 
could  be  received,  or  even  offered.  Such  a  state  of  things 
would  break  up  commerce.  It  will  not  meet  this  argument, 
to  say,  that  this  state  of  things  will  never  be  produced  i  that 
the  good  sense  of  the  States  is  a  sufficient  security  against  it. 
The  constitution  has  not  confided  this  subject  to  that  good 
sense.  It  is  placed  elsewhere.  The  question  is,  where  does 
the  power  reside ?  not,  how  far  will  it  be  probably  abused? 
The  power  claimed  by  the  State  is,  in  its  nature,  in  conflict 
with  that  given  to  Congress;  and  the  greater  or  less  extent  in 
which  it  may  be  exercised  does  not  enter  into  the  inquiry 
concerning  its  existence. 
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We  thiDk,  then,  that  if  the  power  to  authorize  a  sale  ex-* 
ists  in  Congress,  the  conclusion  that  the  right  to  sell  is  connect- 
ed with  the  law  permitting  importation,  as  an  inseparable 
incident,  is  inevitable. 

If  the  principles  we  have  stated  be  correct,  the  resuU  to 
which  they  conduct  us  cannot  be  mistaken.  Any  penaltjr 
inflicted  on  the  importer  for  selling  the  article  in  his  charac- 
ter  of  importer,  must  be  in  opposition  to  the  act  of  Congress 
which  authorizes  importation.  Any  charge  on  the  intro* 
doction  and  incorporation  of  the  articles  into  and  with  tiie 
mass  of  property  in  the  country,  must  be  hostile  to  the  power 
given  to  Congress  to  regulate  commerce,  since  an  essential 
part  of  that  r^ulation,  and  principal  object  of  it,  is  to  pre- 
scribe the  regular  means  for  accomplishing  that  introduction 
and  incorporation. 

The  distinction  between  a  tax  on  the  thing  imported,  and 
on  the  person  of  the  importer,  can  have  no  influence  on  ttiis 
part  of  the  subject.  It  is  too  obvious  for  controversy,  that 
they  interfere  equally  with  the  power  to  regulate  commerce. 

It  has  been  contended,  that  this  construction  of  the  power 
to  r^ulatc  commerce,  as  was  contended  in  construing  the 
prohibition  to  lay  duties  on  imports,  would  abridge  the  ac- 
knowledged power  of  a  State  to  tittits  own  citizens,  or  their 
property  within  its  territory. 

We  admit  this  power  to  be  sacred ;  but  cannot  admit 
that  it  may  be  used  so  as  to  obstruct  the  free  course  of  a 
power  given  to  Congress.  We  cannot  admit,  that  it  may 
be  used  so  as  to  obstruct  or  defeat  the  power  to  regulate 
commerce.  It  has  been  observed,  that  the  powers  remain- 
ing with  the  States  may  be  so  exercised  as  to  come  in  con- 
flict with  those  vested  in  Congress.  When  this  happens, 
that  which  is  not  supreme  must  yield  to  that  which  is  su- 
preme. This  great  and  universal  truth  is  inseparable  from 
the  nature  of  things,  and  the  constitution  has  applied  it  to 
the  often  interfering  powers  of  the  general  and  State  go- 
vernments, as  a  vital  principle  of  perpetual  operation.  I( 
results,  necessarily,  from  this  principle,  that  the  taxmg 
power  of  the  States  must  have  some  limits.  It  cannot  reach 
and  restrain  the  action  of  the  national  government  within 
its  proper  sphere.    It  cannot  reach  the  administration  of 
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justice  in  the  Courtg  6f  the  Union,  6r  the  Collection  of  the      1  g^f . 
taxes  of  the  United  Stated,  ot  r^sttain  the  operiition  of  ahy  >^^/^K/ 
law  which  Congress  may  constitutionally  pass.     It  cannot      ^*^^^ 
interfere  with  any  regulation  of  commerce.    If  the  SUtes     8bt(^  df 
may  tax  all  persons  and  property  found  oh  theif  territory,   Marjflit*ia. 
what  shall  restrain  theril  from  taxing  goods  in  their  transit 
through  die  State'from  one  port  to  another,  for  the  purpose 
of  re-exportation  ?    The  laws  of  thide  authoHze  (his  ope- 
ration, and  general  convenience  requites  it.     Of   what 
should   restrain   a  State   from  tasting  any  article  passing 
through  it  from  one  State  to  another,  for  the  purpose  of  traf- 
fic ?  or  from  taxing  the  transportation  of  articles  passing 
from  the  State  itself  to  another  State,  for  comtoefcial  pur- 
poses ?    These  cases  are  all  within  the  sovereign  power  of 
taxation,  but  would  obviously  derange  the  measures  of  Con- 
gress to  regulate  commerce,  and  affect  materially  the  pur- 
pose for  which  that  power  was  given.    We  deem  it  unne- 
cessary to  press  this  argument  farther,  or  to  give  additidnal 
illustrations  of  it,  because  the  subject  wad  taken  up,  and 
considered  with  great  attention,  in  MCulloch  v.  The  State 
of  Maryland^  (4   Wheat.  Rep.  316.)  the  decision  in  which 
case  is,  we  think,  entirely  applicable  ia  this. 

It  may  be  proper  to  add,  that  we  suppose  the  principles 
laid  down  in  this  case,  to  apply  equally  to  importations  froni 
a  sister  State.  We  do  not  mean  to  give  ai^y  opinion  on  a 
tax  discriminating  between  foreign  and  domestic  articles. 

We  think  there  is  error  in  the  judgment  of  the  Court  of 
Appeals  of  the  State  of  Maryland,  in  affirming  the  judgment 
of  the  Baltimore  City  Court,  because  the  act  of  the  legis- 
lature of  Maryland,  imposing  the  penftlty  for  which  the  said 
judgment  is  rendered,  is  repugnant  io  the  constitution  of  the 
United  States,  and,  consequently,  void.  The  judgment  is 
to  be  reversed;  and  the  cause  remanded  to  that  Court,  with 
instructions  to  enter  judgment  in  favour  of  the  appellants. 

Mr.  Justice  Thompson  dissented.  It  is  with  some  re- 
luctancc,  and  very  considerable  diffidence,  that  I  have 
brought  myself  publicly  to  dissent  from  the  opinion  of  the 
Court  in  this  case :  and  did  it  not  involve  an  important  cori- 
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1827.      stitutional  question  relating  to  the  relative  powers  of  the 
V^^v^^  general  and  State  goveminents,  I  should  silently  acqmesce 
Brown      j^  ^^  judgment  of  the  Court,  although  mj  own  opinion 
Sute  of    might  not  accord  with  theirs. 

Maryland.  The  case  comes  before  this  Court  on  a  writ  of  error  to 
the  Court  of  Appeals  of  the  State  of  Maryland,  upon  a 
judgment  rendered  in  that  Court  against  the  defendants. 
The  proceedings  in  the  Court  below  were  upon  an  indict- 
ment against  the  defendants,  merchants  in  the  city  of  Bal- 
timore, trading  under  the  firm  of  Alexander  Brown  ii  Sons, 
and  to  recover  against  them  the  penalty  alleged  to  have 
been  incurred,  for  a  violation  of  an  act  of  the  legislature  of 
that  State,  by  selling  a  package  of  foreign  dry  goods  without 
having  a  license  for  that  purpose,  as  required  by  said  act ; 
and  the  only  question  which  has  been  made  and  argued  is, 
whether  the  act  referred  to  is  in  violation  of  the  constitu- 
tion of  the  United  States. 

The  act  in  question  was  passed  on  the  23d  of  February, 
1 822,  and  is  entitled  ''  A  supplement  to  the  act  laying  du- 
ties on  licenses  to  retailers  of  dry  goods,  and  for  othler  pur- 
poses.^'    By  the  second  section,  under  which  the  penalty 
has  been  recovered,  it  is  enacted,  "  that  all  importers  of 
foreign  articles  or  commodities,  of  dry  goods,  wares,  or  mer- 
chandise, by  bale  or  package,  or  of  wine,  rum,  brandy, 
whiskey,  and  other  distilled  spiritous  liquors,  &c.  and  other 
persons  selling  the  same   by  wholesale,  bale,  or  package, 
hogshead,  barrel,  or  tierce,  shall,  before  they  are  authorized 
to  sell,  take  out  a  license  as  b>  the  original  act  is  directed, 
for  which  they  shall  pay  fifty  dollars ;  and,  in  case  of  ne- 
glect or  refusal  to  take  out  such  license,  shall  be  subject  to 
the  same  penalties  and  forfeitures  as  ^re  prescribed  by  the 
original  act  to  which  this  is  a  supplement/' 

By  the  original  act,  passed  in  1 81 9,  retail  dealers  in  foreign 
merchandise  are  required  to  take  out  a  license ;  and  the  sup- 
plemental act  requires,  that  wholesale  dealers  should  like- 
wise take  out  a  license  to  sell.  These  acts  being  inpari  ma- 
teria, are  to  be  taken  together,  and  their  effect  and  operation 
manifestly  is  nothing  more  than  to  require  retail  and  whole- 
sale dealers  in  foreign  merchandise,  to  take  out  a  license  be- 
fore they  should  be  authorized  to  sell  such  merchandise. 
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The  act  does  not  require  a  license  to  import^  or  demand  any      ]  337^ 
thing  more  of  the  importer  than  is  required  of  any  other  v^^^v^^ 
dealer  in  the  article  imported.     The  license  is  for  selling,      Brown 
and  is  general,  applying  to  all  persons :  that  all  importers,     gtate  of 
and  other  persons  selling  by  wholesale,  bale,  or  package,  Maryland* 
&c.  shall,  before  they  are  authorized  to  seil,  take  out  a 
license.  Sic. 

I  understand  it  to  be  admitted,  that  these  laws,  so  far  as 
they  relate  to  retail  dealers,  are  not  in  violation  of  the  consti- 
tution of  the  United  States :  and,  if  so,  the  question  resolves 
itself  into  the  inquiry,  whether  a  distinction  in  this  respect 
between  a  retail  and  wholesale  dealer  in  foreign  merchan- 
dise, can  exist  under  any  sound  construction  of  the  consti- 
tution. 

The  parts  of  the  constitution  which  have  been  drawn  in 
question  on  the  discussion  at  the  bar,  and  with  which  the 
law  in  question  is  supposed  to  be  in  conflict,  are,  that  which 
gives  to  Congress  the  power  to  regulate  commerce  with  fo- 
reign nations,  and  among  the  several  States,  and  that  which 
declares  that  no  State  shall,  without  the  consent  of  Con- 
gress, lay  any  imposts,  or  duties  on  imports  or  exports,  ex- 
cept what  may  be  absolutely  necessary  for  executing  its  in- 
spection laws. 

It  is  very  obvious,  that  this  law  can,  in  no  manner  what- 
ever, affect  the  commercial  intercourse  between  the  States : 
it  applies  purely  to  the  internal  trade  of  the  State  of  Mary- 
land. The  defendants  were  merchants,  trading  in  the  c*<y 
of  Baltimore.  The  indictment  describes  them  as  s^^^  ^"^ 
alleges  the  sale  to  have  been  in  that  place ;  and  «>othing  ap- 
pears to  warrant  an  inference,  that  the  p^^^^^age  of  goods 
sold  was  not  intended  for  consumption  at  that  place  ;  and 
the  law  has  no  relation  whatever  (o  goods  intended  for  trans- 
portation to  another  State.  U  is  proper  here  to  notice, 
that  although  the  indictment  alleges,  that  the  defendants  did 
import  and  se//,  yet  the  District  Attorney,  in  framing  the  in- 
dictment, very  properly  considered  the  offence  to  consist  in 
the  selling,  and  not  in  the  importation  without  a  license. 
No  one  will  pretend,  that  if  the  indictment  had  only  alleged, 
that  the  defendants  did  import  a  package  of  foreign  dry 
;:oods  without  a  license,  it  could  have  been  sustained.   Th^ 
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act  applies  to  the  importer,  and  other  persons  selling  by 
iifbolesale ;  and  the  allegation  that  the  defendants  did  im- 
port, is  merely  descriptive  of  the  double  character  in  which 
^tate  of  tbej  were  dealing,  both  as  importers  and  sellers.  The  in* 
Mar:|rtaDd«  dictmcnt  would,  i^ndoubtedlj,  have  been  good,  had  it  merely 
alleged  that  the  defendants  sold  the  package  without  a 
license.  So  that  neither  the  act,  nor  the  form  in  which  the 
complaint  is  presented,  makes  any  discrimination  between 
the  importer  and  any  other  wholesale  dealer  in  foreign  mer- 
chandise, but  requires  both  to  take  out  a  license  to  sell ; 
nor  does  it  appear  to  me,  that  this  law,  in  any  manner,  in- 
fringes or  conflicts  with  the  power  of  Congress  to  regulate 
commerce  with  foreign  nations.  It  is  tp  be  borne  in  mind,  that 
this  was  a  power  possessed  by  the  States  respectively  before 
the  adoption  of  the  constitution,and  is  nota  powergrowing  out 
of  the  establishment  of  the  general  government  It  is  to  be 
viewed,  therefore,  as  the  surrender  of  a  power  antecedently 
possessed  by  the  States,  and  the  extent  of  the  surrender  must 
receive  a  fair  and  reasonable  interpretation  with  reference 
to  the  object  for  which  the  surrender  was  made.  This  was 
principally  with  a  view  to  the  revenue,  and  extended  only 
to  the  external  commerce  of  the  United  States,  and  did  not 
embrace  any  portion  of  the  internal  trade  or  commerce  of 
the  several  States.  This  is  not  only  the  plain  and  obvious 
interpretation  of  the  terms  used  in  the  constitution,  com- 
merce  with  foreign  nations  ;  but  such  has  been  the  construc- 
^**^n  adopted  by  this  Court.  In  the  case  of  Gibbons  v.  Og- 
den,  ^^  Wheat.  Rep.  194.)  the  Court,  in  speaking  of  the 
grant  of  r*^  power  of  Congress  to  regulate  commerce,  say, 
^•'  It  is  not  iDUnded  to  comprehend  that  commerce  which 
is  completely  interim  j^  which  is  carried  on  between  man  and 
man  in  a  State,  or  between  different  parts  of  the  same  State, 
and  which  does  not  extend  to,  or  affect  other  States  ;  such  a 
power  would  be  inconvenient,  ar^d  is  certainly  unnecessary. 
The  enumeration  of  the  particular  classes  of  conunerceto 
which  the  power  was  to  be  extended,  would  not  have  been 
made  had  llie  intention  been  to  extend  the  power  to  every 
description.  The  enumeration  presupposes  something  not 
enumerated,  and  that  something,  if  we  regard  the  language  on 
tliesuhjrrt  of  the  sentence  must  be  the  cxclusivelv  internal 
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commerce  of  a  State.     The  genius  and  character  of  the      1827. 
whole  government  seems  to  be,  thot  its  action  b  to  be  ap-  y^^\^^^ 
plied  to  all  the  external  concerns  of  the  nation,  and  to  those      ^■'<>^^ 
internal  concerns  which  affect  the  States  generally,  but  not     stafe  of 
to  tiiose  which  are  completely  within  a  particular  State,  Maryland, 
which  do  not  affect  other  States,  and  with  which  it  is  not  ne- 
cessary to  interfere  for  the  purpose  of  eiecuting  some  of 
the  general  powers  of  the  government.     The  conpletely 
internal  commerce  of  a  State,  then,  may  be  considered  as 
reserved  for  the  State  itself.''    And,  again,  (208.)  ^  flie  ac- 
knowledged power  of  a  State  to  r^ulate  its  police,  its  do- 
mestic trade,  and  to  govern  its  own  citizens,  may  enaUe  it 
to  l^slate  on  this  subject  (commerce)  to  a  considerable 
extent" 

If  such  be  the  division  of  power  between  the  general  and 
State  governments  in  relation  to  commerce,  where  is  the  line 
to  be  drawn  between  internal  and  external  commerce  ?  It 
appears  to  me,  that  no  other  sound  and  practical  rule  can  be 
adopted,  than  to  consider  the  external  commerce  as  ending 
with  the  importation  of  the  foreign  article ;  and  the  importa" 
tion  is  campUu^  as  soon  as  the  goods  are  introduced  into  the 
country,  according  to  the  provisions  of  the  revenue  laws, 
with  the  intention  of  being  sold  here  for  consumption,  or 
for  the  purpose  of  internal  and  domestic  trade,  and  the  du- 
ties paid  or  secured.  And  this  is  the  light  in  which  this  ques- 
tion has  been  considered  by  this  and  other  Courts  of  the 
United  States,  (5  Cranch,  368.  9  Cranch,  104.  1  Jtfcuon, 
499.)  This,  it  will  be  perceived,  does  not  embrace  fore^ 
merchandise  intended  for  exportation,  and  not  for  consump- 
tion ;  nor  articles  intended  for  commerce  between  the 
States ;  but  such  as  are  intended  for  domestic  trade  within 
the  State :  and  it  is  to  such  articles  only  that  the  law  of  Map 
ryland  extends.  I  cannot,  therefore,  think,  that  this  law  at 
all  interferes  with  the  power  of  Congress  to  regulate  com- 
merce ;  nor  does  it,  according  to  my  understanding  of  the 
constitution,  violate  that  provision,  with  declares  that  no 
State  shall,  without  the  consent  of  Congress,  lay  any  imposts 
or  duties  on  imports  or  exports,  except  what  may  be  abso- 
lutely necessary  for  executing  its  inspection  laws. 
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1827.  '^^^  compensation  required  by  this  law  to  be  paid  for  a 

license  to  sell,  cannot  be  considered  an  impost  or  daty,  with- 
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in  the  sense  and  meaning  of  these  terms,  as  used  in  the  con- 
State  of  stitution.  They  refer  to  the  foreign  duty,  and  not  to  any 
Maryland,  charge  that  may  grow  out  of  the  internal  police  of  the  States. 
It  may  indirectly  fall  on  the  imported  articles,  and  enhance 
the  price  in  the  sale ;  but  even  this  is  not  an  expense  imposed 
on  the  importer  or  other  seller,  but  is  borne  ultimately  by 
the  consumer. 

But  the  broad  principle  has  been  assumed  on  the  argument, 
that  the  payment  of  the  foreign  duty  is  a  purchase  of  the  right 
and  privilege,  not  only  of  introducing  the  gockis  into  the 
country,  but  of  selling  them  free  from  any  increased  burden 
imposed  by  the  States ;  and,  unless  this  principle  can  be  sus- 
tained, the  law  in  question  is  not  in  violation  of  the  constitu- 
tion. 

The  counsel,  however,  aware  that  the  principle  thus 
broadly  laid  down,  if  practically  carried  out  to  its  full  extent, 
would  lead  to  consequences  so  obviously  untenable,  that 
it  would  at  once  show  the  unsoundness  of  tlie  principle  it- 
self, have  limited  its  application  to  the  first  wholesale  dis- 
position of  the  merchandise.     Can  such  a  distinction,  how- 
ever, be  sustained  ?     There  is  nothing  certainly  in  the  letter 
of  the  constitution  to  support  it ;  nor  does  it  fall  within  any 
reasonable  intendment  growing  out  of  the  nature  of  the  sub- 
ject matter  of  the  provision.     The  prohibition  to  the  States 
is  against  laying  any  impost  or  duty  on  imports.     It  is  the 
merchandise  that  is  exempted  from  the  imposition.     The 
constitution  no  where  gives  any  extraordinary  protection  to 
the  importer.     So  that,  if  the  law  was  confined  to  the  im- 
porter only,  be  could  find  no  exemption  from  the  operation 
of  State  laws.     Nor  is  there,  according  to  my  judgment, 
any  rational  grq^inds,  upon  which  the  constitution  may  be 
considered  as  extending  such  exemption  to  wholesale,  and 
not  to  retail  dealers.     If  the  payment  of  the  foreign  duty  is 
the  purchase  of  the  privilege  to  sell,  as  well  as  to  introduce 
the  article  into  the  country,  where  can  be  the  difference 
whether  this  privilege  is  exercised  in  the  one  way  or  the 
other  ?     The  retail  merchant  often  imports  his  own  goods  : 
and  why  should  he  be  compelled  to  take  out  a  license  to  sell. 
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when  his  neighbour,  who  imports  and  sells  by  wholesale,  is  1837. 
exempted.  Bat  the  distinction  is  altogether  fruitless,  and 
does  not  effect  the  object  supposed  to  have  been  intended, 
viz.  to  take  from  the  States  the  power  of  imposing  burdens  State  of 
upon  foreign  merchandise,  that  might  tend  to  lessen  or  en-  Maryland, 
tirelj  prevent  the  importation,  and  thereby  diminish  the  re- 
venue of  the  United  States.  It  is  very  evident  that  no  such 
purpose  can  be  accomplished,  by  limiting  the  protection  to 
the  first  sale.  It  was  admitted,  that  after  the  first  sale,  and  the 
article  becomes  mixed  and  incorporated  in  the  general  mass  of 
the  property  of  the  country,  and  to  be  applied  to  domestic  use, 
it  loses  this  pretended  privilege.  But  every  one  knows,  that 
whatever  charge  or  burden  is  imposed  upon  the  retail  sale,  af- 
fects the  wholesale  indirectly,  as  much  as  if  laid  directly  upon 
the  wholesale.  The  retail  dealer  takes  this  charge  into  cal- 
culation in  the  purchase  from  the  wholesale  merchant,  and 
which,  of  course,  equally  affects  the  importation.  Suppose 
the  fift}'  dollars  required  to  be  paid  by  the  wholesale  dealer, 
was  imposed  on  the  retail  merchant,  would  it  not  equally 
affect  the  importation  ?  It  would  equally  increase  the  bur- 
den, and  enhance  the  expense  of  the  article  when  it  comes 
into  the  hands  of  the  consumer,  and  on  whom  all  the  charges 
ultimately  fall.  And  if  these  charges  are  so  increased  by 
the  State  governments,  in  any  stages  of  the  internal  trade, 
as  to  check  their  sale  for  consumption,  it  will  necessarily  af- 
fect the  imf  lortation.  So  that  nothing  short  of  a  total  ex- 
emption from  State  chaiiges  or  tai^es,  under  all  circumstan- 
ces, will  answer  the  supposed  object  of  the  constitution. 
And  to  push  the  principle  to  sucn  lengths,  would  be  a  restric- 
tion upon  State  authority,  not  warranted  by  the  constitu- 
tion. 

It  certainly  cannot  be  maintained,  that  the  States  have  no 
authority  to  tax  imported  merchandise.  But  the  same  prin- 
ciple of  discrimination  between  the  wholesale  and  retail 
dealer,  as  to  a  license  to  sell,  would  seem  to  me,  if  well-found- 
ed, to  extend  to  taxes  of  every  description.  And  it  would 
present  a  singular  incongruity,  to  exempt  a  wholesale  mer- 
chant from  all  taxes  upon  his  stock  of  goods,  and  subject  to 
taxation  the  like  stock  of  his  neighbour  who  was  selling  by 
retail 
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1897.  '^^^  ^^^  down  in  No,  32  of  the  Federalist^  (and  I  beliere 

y^^^s/'^^f  aniversally  admitted,)  ^^  that  the  States,  with  the  sole  ex- 
Broi»n  ception  of  duties  on  imports  and  exports,  retain  aathoritj  to 
Stete  of  ^^  i^  ^^  tno^i  absolute  and  nnqualified  sense ;  and  anj  at- 
Maryknd.  tempt  on  the  part  of  the  national  gOTemment  to  abridfre 
tbem  in  the  exercise  of  it,  would  be  a  violent  assumption  of 
power,  unwarranted  by  any  article  or  clause  in  the  consti- 
tution.^'  Although  an  impost  or  duty  may  be  considered  a 
tax  in  its  most  enlai^ed  sense,  yet  every  tax  cannot  be  un- 
derstood to  mean  an  impost  or  duty  in  the  sense  of  the  con- 
stitution. As  herq  used,  it  evidently  refers  to  the  foreign 
doty  imposed  by  revenue  laws.  It  would  be  a  singolar 
use  of  the  term  impost^  to  apply  it  to  a  tax  on  real  estate ;  and 
no  one,  I  presume,  would  contend,  that  all  imported  articles 
upon  which  the  duties  have  been  paid,  aire  exempt  from  all 
State  taxation  in  the  hands  of  the  consumer.  And  yet  this 
would  follow,  if  duty  and  tax  are,  in  all  respects,  synony- 
mous ;  for  the  constitution  declares,  that  no  State  shall  lay 
any  duty  on  imparts^  viz.  the  article  imported.  To  avoid 
these  consequences,  which  are  certainly  inadmissible,  the 
inhibition  to  the  States  must  be  understood  as  extending 
only  to  foreign  duties,  and  not  to  taxes  imposed  by  tfie 
States,  after  the  imports  become  articles  of  internal  trade, 
and  for  domestic  use  and  consumption ;  they  then  become 
subject  to  State  jurisdiction. 

This  law  seems  to  have  been  treated  as  if  ft  imposed  a 
tax  or  duty  upon  the  importer,  or  the  importation,  k  cer- 
tainly admits  of  no  such  construction.  It  is  a  charge  upon 
the  wholesale  dealer,  whoever  he  may  be,  and  to  operate 
upon  the  sale,  and  not  upon  the  importation.  It  requires 
the  purchase  of  a  privilege  to  sell,  and  must  stand  on  the 
same  footing  as  a  purchase  of  a  privil^e  to  sell  in  any  other 
manner,  as  by  retail,  at  auction,  or  as  hawkers  and  pedlars, 
or  in  whatever  way  State  policy  may  require.  Whether 
such  regulations  are  wise  and  politic,  is  not  a  question  for 
this  Court,  Ifthe  broad  principle  contended  for  on  the  part 
of  the  plaintiffs  in  error,  that  the  payment  of  the  foreign  duty 
is  a  purchase  of  the  privilege  of  selling,  be  well  founded,  no 
limit  can  be  set  by  the  States  to  the  exercise  of  this  privi- 
lege.    The  first  sale  may  be  made  in  defiance  of  all  Sfato 
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regulation ;  and  all  State  laws  regulating  sales  of  foreign      1827, 
goods  at  auction,  and  imposing  a  duty  hereupon,  are  un-  v^^v*^^ 
constitutional,  so  far,  at  all  events,  as  the  sale  may  be  by      B'^^^ 
bale,  package,  hogshead,  barrel  or  tierce.  Sic.    And,  indeed,     Bute  of 
if  the  right  to  sell  follows  as  an  incident  to  &e  importation,   Maryland, 
it  will  take  away  all  State  control  over  infectious  and  noxious 
goods,  whilst  unsold,  in  the  hands  of  the  importer*  •  The 
principle,  when  carried  out  to  its  full  extent,  would  inevita- 
bly lead  to  such  consequences. 

It  has  been  urfi^ed  with  i;reat  earnestness  upon  the  Court, 
that  if  the  States  are  permitted  to  lay  such  charges  and  taxes 
upon  imports,  they  may  be  so  multiplied  and  increased  as 
entirely  to  stop  all  importations.  If  this  a^ment  presents 
any  serious  objection  to  the  law  in  question,  the  answer  to 
it,  in  my  judgment,  has  already  been  given :  that  the  limita- 
tion, as  contended  for,  of  State  power,  will  not  effect  &e  ob- 
jects proposed.  Wliether  this  additional  burden  is  imposed 
upon  the  wholesale  or  retail  dealer,  it  will  equally  affect  the 
importation ;  and  nothing  short  of  a  total  exemption  from 
all  taxation  and  charges  of  every  description,  will  take  from 
the  States  the  power  of  legislating  so  as  in  some  way  may 
indirectly  affect  the  importation. 

But  arguments  drawn  against  the  existence  of  a  power 
from  its  supposed  abuse  are  illogical,  and  generally  lead  to 
unsound  conclusions.  And  this  is  emphatically  so  when  ap- 
plied to  our  system  of  government.  It  supposes  the  interest 
of  the  people,  under  the  general  and  State  governments,  to 
be  in  hostility  with  each  other,  instead  of  considering  the 
two  governments  as  parts  only  of  the  same  system,  and  form- 
ing but  one  government  for  the  same  people,  having  for  its 
object  the  same  common  interest  and  welfare  of  all. 

If  the  supposed  abuse  of  a  power  is  a  satisfactory  objec- 
tion to  its  existence,  it  will  equally  apply  to  many  of  the 
powers  of  the  general  government;  and  it  is  as  reasonable 
to  suppose  that  the  people  would  wish  to  injure  or  destroy 
themselves,  through  the  instrumentaUty  of  the  one  govern- 
ment as  the  other. 

The  doctrine  of  the  Court  in  the  case  of  MCullock  v. 
Ihe  Slate  of  Maryland.  (4  Wheat.  Rep,  316.)  has  been  urged 
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1827.      ^  liaviDg  a  beariug  upon  this  qaestioD  unfavourable  to  thu 
\,^'^s/^^  validity  of  the  law.     But  it  appears  to  me,  that  that  case 
Brown      warrants  no  such  conclusion.     It  is  there  admitted,  that  the 
State  of    power  of  taxation  is  an  incident  of  sovereignty,  and  is  co-ex- 
Maxyland.    tensive  with  that  to  which  it  is  an  incident.  And  that  all  sub- 
jects, over  which  the  sovereign  power  of  a  State  extends,  are 
objects  of  taxation.     The  bank  of  the  United  States  could 
not  be  taxed  by  the  States,  because  it  was  an  instrument 
employed  by  the  government  in  the  execution  of  its  powers. 
It  was  called  into  existence  under  the  authority  of  the  Uni- 
ted States,  and  of  course  could  not  have  previously  existed 
as  an  object  of  taxation  by  the  States.    Not  so,  however, 
with  respect  to  imports ;  they  were  in  existence,  and  under 
the  absolute  jurisdiction  and  control  of  the  States,  before  the 
adoption  of  the  constitution.    And  it  is,  therefore,  as  to 
them,  a  question  of  surrender  of  power  by  the  States,  and 
to  what  extent  this  has  been  given  up  to  the  United  States. 
And  it  is  expressly  admitted  in  that  case,  that  the  opinion 
did  not  deprive  the  States  of  any  resources  they  originally 
possessed ;  nor  to  any  tax  paid  by  the  real  property  of  the 
bank  in  common  with  the  other  real  property  within  the 
State  ;  nor  to  a  tax  imposed  on  the  interest  which  the  citi- 
zens of  Maryland  may  hold  in  the  institution,  in  common 
with  other  property  of  the  same  description  throughout  the 
State.     But  the  tax  was  held  unconstitutional,  because  laid 
on  the^  operations  of  the  bank,  and  consequently  a  tax  on 
the  operation  of  an  instrument  employed  by  the  government 
of  the  Union  to  carry  its  powers  into  execution  ;  and  this 
instrument,  created  by  the  government  of  the  Union.     But 
these  objections  do  not  apply  to  the  law  in  question.     The 
government  of  the  Union  found  the  States  in  the  full  exercise 
of  sovereign  power  over  imports.  It  was  one  of  the  sources 
of  revenue  originally  possessed  by  the  States.  The  law  does 
not  purport  to  act  directly  upon  any  thing  which  has  been 
surrendered  to  the  general  government,  viz.  the  external 
commerce  of  the  State.  It  may  operate  indirectly  upon  it  to 
some  extent ;  but  cannot  be  made  essentially  to  impede  or 
rolanl  the  operations  of  the  government ;  not  more  so  than 
ini<;;ht  be  efiected  by  a  tax  on  the  stock  held  by  individuals 
in  the  brink  of  JUie  United  States.     And.  indeed,  the  power 
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of  crippling  the  operations  of  the  government,  in  the  former      1837. 
case,  would  not  be  so  practicable  as  in  the  latter ;  for  it  has  v«^^v"^h^ 
the  whole  range  of  the  property  of  its  citizens  for  taxation,      B^^^^" 
and  to  provide  the  means  for  carrying  on  its  measures.    So     Slate  of 
that  it  would  be  beyond  the  reach  of  the  States  materially  ManrUnd. 
to  affect  the  operations  of  the  general  government,  by  tax- 
ing foreign  merchandise,  should  they  be  disposed  so  to  do* 

I  am,  accordingly,  of  opinion,  that  the  judgment  of  the 
Court  of  Appeals  of  the  State  of  Maryland  ought  to  be 
affirmed. 

Judgment.  This  cause  came  on,  &c.  On  consideration 
whereof,  this  Court  is  of  opinion,  that  there  is  error  in  the 
judgment  rendered  by  the  said  Court  of  Appeals  in  this, 
that  the  judgment  of  the  City  Court  of  Baltimore,  condemning 
the  said  Alexander  Brown,  George  Brown,  John.  A.  Brown, 
and  James  Brown,  to  pay  the  penalty  therein  mentioned, 
ought  not  to  have  been  so  rendered  against  them,  because 
the  act  of  the  legislature  of  the  State  of  Maryland,  entitled, 
"  An  act  supplementary  to  the  act  laying  duties  on  licenses  to 
the  retailers  of  dry  goods,  and  for  other  purposes,"  on  which 
the  indictment  on  which  the  said  judgment  was  rendered  is 
founded,  so  far  as  it  enacts,  ^'  that  all  importers  of  foreign 
articles,  of  dry  goods,  wares,  or  merchandise,  by  bale  or 
package,  or  of  wine,  rum,  brandy,  whiskey,  or  other  distil- 
led spiritous  liquors,  &c.  selling  the  same  by  wholesale, 
bale,  or  package,  hogshead,  barrel,  or  tierce,  shall,  before 
they  are  authorized  to  sell,  take  out  a  license  as  by  the  ori- 
ginal act  is  directed,  for  which  they  shall  pay  fifty  dollars ;  "  . 
and,  in  case  of  neglect  or  refusal  to  take  out  such  license, 
shall  be  subject  to  the  same  penalties  and  forfeitures  as  are 
prescribed  by  the  original  act  to  which  this  is  a  supplement," 
is  repugnant  to  the  constitution  of  the  United  States,  and 
void ',  wherefore  the  said  Court  of  Appeals,  before  whom 
the  said  judgment  of  the  said  City  Court  of  Baltimore  was 
brought  by  appeal,  ought  not  to  have  affirmed,  but  should 
have  reversed,  the  same.  Wherefore  it  is  considered  by 
this  Court,  that  the  said  judgment  of  the  said  Court  of  Ap- 
peals, affirming  the  said  judgment  of  the  City  Court  of  Bal- 
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1827«      timore,  be  reversed  and  annulled,  and  that  the  cause  be 
\^^v^^  remanded  to  the  said  Court  of  Appeals,  with  directions  to 
U.  States   reverse  the  same. 

T. 

Gooding. 


[Slave  Trade  Acts.    Evidence.    pLEADrNc.j 
The  United  States  against  Gooding. 

Upon  an  indictment  under  the  Slave  Trade  Act  of  the  £Oth  oi' 
April,  1818,  ch.  873.  against  the  owner  of  the  ship,  testimony 
of  the  declarations  of  the  master,  heing  a  part  of  the  res  gtsUt, 
connected  with  a«;t9  in  furtherance  of  the  voyage,  and  within  the 

*  scope  of  his  authority,  as   agent  of  the  owner,  in  the  conduct  of 
the  guilty  enterprise,  b  admissible  in  eridence  against  the  owner. 

Upon  such  an  indictment  against  the  owner,  charging  him  with  fit- 
ting out  the  ship  with  intent  to  employ  her  in  the  illegal  voyage, 
evidence  is  admissible  that  he  commanded,  authorized,  and  super* 
intended  the  fitment,  through  the  instrumentality  of  his  agents, 
without  being  personally  present. 

It  is  not  essential  to  constitute  a  fitting  out,  under  the  acts  of  Con- 
gress, that  every  equipment  necessary  for  a  slave  voyage,  or  any 
equipment  peculiarly  adapted  to  such  a  voyage,  should  be  taken 
on  board ;  it  is  sufficient  if  the  vessel  is  actually  fitted  out  with  in- 
tent to  be  employed  in  the  illegal  voyage. 

In  such  an  indictment,  it  is  not  necessary  to  specify  the  particulars 
of  the  fitting  out ;  it  is  sufficient  to  aUege  the  offence  in  the  words 
of  the  statute. 

Nor  is  it  necessary  that  there  should  be  any  principal  offender  to 
whom  the  defendant  might  be  aiding  and  abetting  These  terms 
in  the  statute  do  not  refer  to  the  relation  of  principal  and  acces- 
sory in  cases  of  felony ;  both  the  actor,  and  he  who  aids  and  abets 
the  act,  are  considered  as  principals. 

It  is  necessary  that  the  indictment  should  aver,  that  the  vessel  was 
built,  fitted  out,  &c.  or  caused  to  sail,  or  be  sent  away,  within  the 
jurisdiction  of  (he  UniUd  States. 

An  averment  that  the  ship  was  fitted  out,  &c.  *'  with  intent  that  the 
said  vessel  should  he  employed*'  in  the  slave  trade,  is  fatally  defec- 
tive, the  words  of  the  sutute  being,  **  with  intent  to  emjdoy''  the 
vessel  in  the  slave  trade,  and  exclusively  referring  to  the  intent  of 
the  party  causing  the  act. 
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Objections  to  the  forai  ind  sufficiency  of  the  indictment  may,  in  the 
discretion  of  the  Court,  be  di»cu»sed,  aud  decided  during  ihe  trial 
before  the  jury  ;  but,  generally  speaking,  they  ought  regularly  to 
be  considered  only  upon  a  motion  to  quash  the  indictment,  or  in 
arrest  of  j  udgment,  or  on  demurrer. 

In  criminal  proci^edings,  the  onus  frobandi  rests  upon  the  prosecu* 
tor,  unless  a  different  provision  is  expressly  made  by  statute. 


1897. 

U.  States 

▼. 
Gooding. 


THIS  was  a  prosecution  in  the  Circait  Court  of  Mary- 
land, against  the  defendant,  Gooding,  under  the  Slave  Trade 
Act  of  the  20th  of  April,  1818,  ch.  373.  The  indictment 
alleged,  (1.)  that  the  said  Gooding,  being  a  citizen  of  the 
United  States,  after  the  passing  of  the  act  of  the  Congress 
of  the  United  States,  entitled,  *''  An  act  in  addition  to  an 
act  to  prohibit  the  introduction  of  slaves  into  any  port  or 
place  within  the  jurisdiction  of  the  United  States,  from  and 
after  the  first  day  of  January,  in  the  year  of  our  Lord  1 808, 
and  to  repeal  certain  parts  of  the  same,''  that  is  to  say,  after 
the  20th  of  April,  1818,  to  wit,  on  the  thirtieth  day  of  Sep- 
tember, in  the  year  1824,  at  the  District  of  Maryland,  did 
fit  out  for  himself,  as  owner,  in  the  port  of  Baltimore,  within 
the  jurisdiction  of  the  United  States,  and  within  the  juris- 
diction of  this  Court,  a  certain  vessel  called  the  General 
Winder,  with  intent  to  employ  the  said  vessel,  the  General 
Winder,  in  procuring  negroes  from  a  foreign  country,  to 
wit,  from  the  continent  of  Africa,  to  be  transported  to  ano- 
ther place,  to  wit,  to  the  island  of  Cuba,  in  the  West  Indies, 
to  be  sold  as  slaves,  concrar)  to  the  true  intent  and  meaning 
of  the  act  of  Congress  in  such  case  made  and  provided,  to 
the  evil  example  of  all  others  in  like  case  offending,  and 
against  the  peace,  government,  and  dignity  of  the  said  Uni- 
ted States. 

2.  That  the  said  Gooding,  a  citizen  of  the  said  United 
States,  and  residing  therein,  to  wit,  at  the  district  aforesaid, 
after  the  passing  of  the  act  of  Congress  aforesaid,  to  wit,  on 
the  day  and  year  last  aforesaid,  within  the  jurisdictipn  of 
this  Court,  at  the  district  aforesaid,  did,  for  himself,  as  owner, 
send  away  from  the  port  of  Baltimore,  withm  the  jurisdic- 
tion of  the  United  States,  a  certain  other  vessel,  called  the  * 
General  Winder,  with  intent  to  employ  the  said  vessel,  the 
General  Winder,  in  procuring  negroes  from  a  foreign  coun- 
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1827. 
U.  States 

V. 

Gkwding. 


try,  to  wit,  from  the  continent  of  Africa,  to  be  transported 
to  another  place,  to  wit,  to  the  island  of  Cuba,  to  be  sold  as 
slaves,  contrary  to  the  true  intent  and  meaning  of  the  act  of 
Congress  in  such  case  made  and  provided,  to  the  evil  exam- 
ple of  all  others  in  like  case  offending,  and  against  the  peace, 
government,  and  dignity  of  the  United  States. 

3.  That  the  said  Gooding,  a  citizen  of  the  said  United 
States,  and  residing  therein,  after  the  passing  of  the  act  of 
Congress  aforesaid,  to  wit,  on  the  day  and  year  last  afore- 
said, at  the  district  aforesaid,  and  within  the  jurisdiction  of 
this  Court,  did  aid  in  fitting  out,  for  himself,  as  owner,  in 
the  port  of  Baltimore,  within  the  jurisdiction  of  the  United 
States,  to  wit,  at  the  District  aforesaid,  a  certain  other  vessel, 
called  the  General  Winder,  with  intent  that  the  said  vessel, 
the  General  Winder,  should  be  employed  in  procuring  ne- 
groes from  a  foreign  country,  to  wit,  from  the  continent  of 
Africa,  to  be  transported  to  another  place,  to  wit,  to  the 
island  of  Cuba,  to  be  sold  as  slaves,  contrary  to  the  true  in- 
tent and  meaning  of  the  act  of  Congress  in  such  case  made 
and  provided,  to  the  evil  example  of  all  others  in  like  case 
offending,  and  against  the  peace,  government,  and  dignity  of 
the  said  United  States. 

4.  That  the  said  Gooding,  a  citizen  of  the  said  United 
States,  and  residing  therein,  after  the  passing  of  the  act  of 
Congress  aforesaid,  to  wit,  on  the  day  and  year  last  afore- 
said, at  the  District  aforesaid,  and  within  the  jurisdiction  of 
this  Court,  did  abet  the  taking  on  board,  from  one  of  the 
coasts  of  Africa,  divers  negroes,  to  wit,  290,  not  being  inha- 
bitants, nor  held  to  service  by  the  laws  of  either  of  the 
States  or  territories  of  the  United  States,  of  a  certain  other 
vessel,  called  the  General  Winder,  for  the  purpose  of  sell- 
ing such  negroes  as  slaves,  contrary  to  the  true  intent  and 
meaning  of  the  act  of  Congress  in  such  case  made  and  pro- 
vided, to  the  evil  example  of  all  others  in  like  case  offend- 
ing, and  against  the  peace,  government,  and  dignity  of  the 
said  United  States. 

5.  That  the  said  Gooding,  a  citizen  of  the  United  States, 

and  residing  therein  after  the  passing  of  the  act  of  Congress 

.  aforesaid,  to  wit,  on  the  day  and  year  last  aforesaid,  at  the 

District  aforesaid,  and  within  the  iurisdiction  of  this  Court. 
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did,  for  himself,  as  owner,  cause  to  sail  from  the  port  of 
Baltimore,  within  the  jurisdiction  of  the  United  States,  a 
certain  other  vessel  called  the  General  Winder,  with  in- 
tent that  the  said  vessel,  the  General  Winder,  should  be 
employed  in  procuring  negroes  from  a  foreign  country,  to 
wit,  from  the  continent  of  Africa,  to  be  transported  to  ano- 
ther place,  to  wit,  to  the  island  of  Cuba,  to  be  sold  as  slaves, 
contrary  to  the  true  intent  and  meaning  of  the  act  of  Con- 
gress in  such  case  made  and  provided,  to  the  evil  example 
of  all  others  in  like  case  offending,  and  against  the  peace, 
government,  a  nd  dignity  of  the  said  United  States. 

6.  That  the  said  Gooding,  a  citizen  of  the  United  States, 
and  residing  therein,  after  the  passing  of  the  act  of  Congress 
aforesaid,  to  wit,  on  the  day  and  year  last  aforesaid,  at  the 
district  aforesaid,  and  within  the  jurisdiction  of  this  Court, 
did,  for  himself,  as  owner,  cause  to  be  sent  away  from  the 
port  of  Baltimore,  within  the  jurisdiction  of  the  United 
States,  a  certain  other  vessel,  called  the  General  Winder, 
with  intent  that  the  said  vessel,  the  General  Winder,  should 
be  employed  in  procuring  n^oes  from  a  foreign  country, 
to  wit,  from  the  continent  of  Africa,  to  be  transported  to  a 
certain  other  place,  to  wit,  to  the  island  of  Cuba,  to  be  sold 
as  slaves,  contrary  to  the  true  intent  and  meaning  of  the  act 
of  Congress,  in  such  case  made  and  provided,  to  the  evil  ex- 
ample of  all  others  in  like  case  offending,  and  against  the 
peace,  gdVernment,  and  dignity  of  the  said  United  States. 

7.  That  the  said  Gooding,  a  citizen  of  the  United  States, 
and  residing  therein,  after  the  passing  of  the  act  of  Congress 
aforesaid,  to  wit,  on  the  day  and  year  last  aforesaid,  at  the 
District  aforesaid,  and  within  the  jurisdiction  of  this  Court, 
did,  for  himself  as  owner,  or  for  other  persons^  as  factor,  fit 
out,  equip,  load,  or  otherwise  prepare,  a  certain  other  ship 
or  vessel  called  the  General  Winder,  in  the  port  of  Balti- 
more, within  the  jurisdiction  of  the  United  States,  to  wit,  at 
the  District  aforesaid,  or  did  cause  the  same  ship  or  vessel, 
the  General  Winder,  to  be  so  litied  out,  equipped,  loaded, 
or  otherwise  prepared,  with  intent  that  the  said  ship  or  ves- 
sel, the  General  Winder,  should  be  employed  in  procuring 
negroes,  mulattocs,  or  persons  of  colour,  from  a  foreign 
kingdom,  place  or  country,  to  wit,  from  the  continent  of  Af- 
rica, to  be  transported  to  another  port  or  place,  to  wit,  to 
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the  island  of  Cuba,  in  the  West  Indies,  to  be  there  sold,  or 
otherwise  disposed  of  as  slaves,  or  held  to  labour  or  service, 
contrary  to  the  true  intent  and  meaning  of  the  act  of  Con- 
gressy  in  such  case  made  and  provided,  to  the  evil  example 
of  all  others  in  like  case  offending^  and  against  the  peace, 
government  and  dignity  of  the  said  United  States. 

At  the  trial  in  the  Circuit  Court,  the  United  States  offered 
evidence  that  the  defendant  purchased  of  oneM^EIderryihe 
vessel  called  the  General  Winder,  in  the  indictment  men- 
tioned, and  that  said  vessel  was  built  in  the  port  of  Balti> 
more,  also  in  the  said  indictment  mentioned.  They  further 
offered  in  evidence,  that  at  the  time  said  purchase  was  made, 
the  said  vessel  was  not  completely  dnished,  and  that  the 
same  was  finished  under  the  superintendence  of  a  certain 
Captain  John  Hill,  who  was  appointed  by  the  defendant 
master  of  said  vessel  on  her  then  intended  voyage.  They 
also  offered  in  evidence,  that  the  defendant  was,  at  the  time 
when  the  offence  laid  in  the  indictment  is  charged  to  have 
been  committed,  and  at  the  time  of  his  purchase  of  the  said 
vessel,  and  ever  since  has  been  a  citizen  of  the  United 
States,  and  has  constantly,  from  the  time  of  the  purchase  of 
the  said  vessel,  till  the  present  period,  been  an  actual  resi- 
dent  of  the  said  port  of  Baltimore. 

They  further  offered  evidence,  that  after  the  said  par- 
chase,  and  after  the  appointment  of  the  said  captain  Hill  as 
master  as  aforesaid,  the  said  H  t  ordered  various  fitments 
for  the  said  vessel  at  the  said  port  of  Baltimore,  which  said 
fitments  were  furnished  for  said  vessel,  and  afterwards,  on  the 
order  of  said  Hill,  were  paid  for  by  the  defendant.  They 
also  offered  in  evidence,  that  some  of  these  fitments  were 
peculiarly  adapted  for  the  slave  trade,  and  are  never  put  on 
board  any  other  vessels  than  those  intended  for  such  trade ; 
apart  of  such  fitments  o  ordered  by  captain  Hill  and  paid 
for  by  the  defendant,  to  wit,  three  dozen  of  brooms, 
eighteen  scrapers,  and  two  trumpets,  were  actually  put  on 
board  the  General  Winder  in  the  port  of  Baltimore,  the  re- 
sidue of  the  equipments  on  board  the  General  Winder  at  the 
time  of  her  departure,  being  such  as  are  usual  on  board  ves- 
sels carrying  on  trade  between  said  port  and  the  West  Indies. 
And  the  rest  of  such  fitments,  peculiar  to  the  slave  trade  a? 
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aforesaid,  were  shipped  at  the  said  port  of  BaUimore,  on 
board  another  vessel  called  the  Pocahontas,  chartered  by 
the  defendant:  That  the  said  vessel  caHed  the  General 
Winder,  sailed  from  the  port  of  Baltimore,  fitted  as  aforesaid, 
and  with  the  said  Hill  as  master,  on  or  about  the  twenty- 
first  day  of  August,  eighteen  hundred  and  twenty-four,  having 
cleared  for  the  island  of  St.  Thomas  in  the  West  Indies. 
That  the  other  vessel  called  the  Pocahontas  also  tailed  for 
St  Thomas  from  the  port  of  Baltimore,  with  the  part  of  the 
said  fitments  put  on  board  her  as  before  mentioned,  some 
time  in  the  month  of  September  following.  They  also  gave 
evidence  that  both  the  said  vessels,  the  General  Winder  and 
the  Pocahontas,  afterwards  arrived  at  St.  Thomas,  and  that 
at  that  island  the  said  peculiar  fitments  shipped  as  aforesaid 
in  the  Pocahontas,  were  there  transhipped  firom  said  vessel 
to  the  General  Winder,  the  said  Hill  still  being  the  master 
of  the  said  last  mentioned  vessel.  They  also  further  offered 
in  evidence,  that  the  defendant,  about  six  or  seven  months 
after  the  sailing  of  the  General  Winder  from  the  said  port  of 
Baltimore,  declared  in  the  presence  of  a  competent  witness, 
that  the  General  Winder  had  made  him  a  good  voyage,  ha- 
ving arrived  with  a  cargo  of  slaves,  the  witness  thought  be 
said  290,  and  that  he  also  declared  in  the  presence  of  the 
same  witness  at  another  time,  that  he,  the  defendant,  was 
the  sole  owner  of  the  said  vessel,  called  the  General  Winder. 
They  also  offered  in  evidence  by  another  witness,  that  the 
defendant  had  at  another  time  declared  in  the  presence  of 
this  other  witness,  that  the  said  witness,  who  was  a  creditor 
of  the  defendant,  should  be  paid  one  half  his  debt  on  the  ar- 
rival of  the  General  Winder  at  Trinidad  de  Cuba.  The 
United  States,  further  to  support  the  said  indictment,  of- 
fered to  give  in  evidence  to  the  jury,  by  a  certain  Captain 
Peter  L.  Coit,  that  he,  Captain  Coit,  was  at  St.  Thomas 
while  the  General  Winder  was  at  that  island,  as  before  sta- 
ted, in  September,  1824,  and  that  he  was  frequently  on 
board  the  said  vessel  at  that  time  at  St.  Thomas ;  that  the 
said  Captain  Hill,  the  said  master  of  the  General  Winder, 
then  and  (here  proposed  to  the  said  witness,  Captain  Coit, 
to  en^ra^c  on  board  the  General  Winder  as  ma*c  for  Mic  vov- 
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1827;      ^  ^^^^  ^^  ptogreds,  and  described  the  same  to  be  a  voyage 
K^0i^\r^'  to  the  coast  of  Africa  for  slaves,  and  thence  back  to  Trini* 
U.  Statei    jj^j  jg  Cuba.   That  he  offered  to  the  said  witness  70  dollars 
Gooding4    per  month,  and  five  dollars  per  head  for  every  prime  slave 
which  should  be  brought  to  Cuba.     That  on  the  witness  in-> 
quiring  i^ho  would  see  the  crew  paid  in  the  event  of  a  disas- 
ter attending  the  voyage,  Captain  Hill   replied,  ^' uncle 
John,''  meaning,  (as  witness  understood,)  John  Gooding  the 
defendant* 

The  defendant's  cotlnsel  objected  to  the  admissibility  of 
this  evidence,  and  the  judges  divided  in  opinion  upon  its 
admissibility.  They  aldo  moved  the  Court  for  its  opinion 
upon  the  following  points : 

1«  That  on  the  charges  contained  in  the  let,  3d,  3d,  5th 
and  6th  counts  in  the  indictment,  it  is  incumbent  on  the 
United  States  to  prove  that  the  vessel,  named  or  mentioned 
in  the  indictment,  was  fitted  out,  sent  away,  caused  to  sail, 
or  caused  to  be  sent  away,  with  intent  to  transport  negroes 
from  the  coast  of  Africa  to  the  island  of  Cuba. 

S.  That  evidence,  that  the  defendant  caused  the  vessel  in 
question  to  be  fitted  out  by  Captain  John  Hill,  or  any  one 
else,  will  not  support  the  first  count  in  the  indictment,  in 
which  he  is  charged  with  fitting  her  out  himself 

3.  That  the  first  count  charges  a  fitting  out  in  the  port  of 
Baltimore,  which,  according  to  the  true  legal  interpretation 
of  the  words  in  an  indictment,  means  a  complete  equip- 
ment ;  and  that  evidence  of  a  partial  preparation  here,  and 
a  further  equipment  at  St.  Thomas,  will  not  support  the 
chaige  contained  in  this  count. 

4.  That  the  defendant  cannot  be  convicted  on  the  first 
count,  because  no  offence  is  legally  charged  in  the  said 
count,  it  being  necessary  to  specify  the  particular  equip- 
ments in  the  indictment,  in  order  that  the  defendant  may 
have  notice  of  the  particular  charge  against  him. 

5.  That  the  defendant  cannot  be  convicted  upon  the  third 
and  fourth  counts,  because  these  counts  do  not  charge  any 
offence  to  have  been  committed  by  any  principal,  to  whom 
the  defendant  was  or  could  be  aiding  or  abetting  ;  also,  that 
he  cannot  be  convicted  upon  the  fourth  count,  unless  hewas 
actually  or  constructively  present  when  the  negroes  were. 
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taken  on  board  on  the  coast  of  Africa ;  and  if  the  defendant      1 927. 
was  in  Baltimore  at  the  time  the  said  negroes  were  taken  v^^^v^^^/ 
on  board  on  the  coast  of  Africa,  he  could  not  aid  or  abet    ^'  ®^*^^ 
within  the  meaning  of  the  fourth  section  of  the  act  of  Con*    QoodW, 
gress  of  20th  of  April,  1818,  upon  which  he  was  indicted. 

6.  That  the  defendant  cannot  be  convicted  on  the  second, 
tiflh  and  sixth  counts  in  the  indictment,  because  no  legal 
offence  is  charged  in  either  of  these  counts,  the  said  counts 
not  charging  that  the  General  Winder  was  built,  fitted, 
equipped,  loaded,  or  otherwise  prepared,  within  the  jurisdic* 
tion  of  the  United  States ;  and  that  the  said  fifth  and  sixth 
counts  are  also  defective  in  charging  the  defendant  with  in* 
tent  that  the  vessel  should  be  employed  in  the  slave  trade, 
instead  of  charging  him  with  intent  to  employ  her. 

7.  That  the  defendant  cannot  be  convicted  on  the  third, 
fourth,  fifth,  and  sixth  counts,  unless  there  be  a  previous 
conviction  of  the  principal  in  the  offence,  in  the  said  counts 
mentioned. 

The  opinions  of  the  judges  being  divided  upon  these 
points,  and  also  upon  the  question  of  allowing  objections  to 
the  form  and  sufiiciency  of  the  indictment  to  be  discussed  at 
the  trial  before  the  jury,  the  questions  were  certified  to  this 
Court  for  final  determination. 

The  cause  was  argued  by  the  Attorney  General  and  Mr.  March    itth 
Coxe  for  the  United  States,  and  by  Mr.  Taney  and  Mr,  ®*^  ^^^ 
Mitchell  for  the  defendant. 

Mr.  Justice  Story  delivered  the  opinion  of  the  Court.  March  Wl^ 
This  is  the  case  of  an  indictment  against  Gooding  for 
being  engaged  in  the  slave  trade,  contrary  to  the  prohibitions 
of  the  act  of  Congress  of  the  20th  of  April,  1818.  It  comes 
before  us  upon  a  certificate  of  division  of  opinions  in  the 
Circuit  Court  of  the  District  of  Maryland,  upon  certain 
points  raised  at  the  trial.  We  take  this  opportunity  of  ex- 
pressing our  anxiety,  least,  by  too  great  indulgence  to  the 
wishes  of  counsel,  questions  of  this  sort  should  be  frequently 
brought  before  this  Court,  and  thus,  in  effect,  an  appeal  in 
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1&27       criminal  cases  become  an  ordinary  proceeding  to  the  mani- 
v^p-v-^  fest  obstruction  of  public  justice,  and  against  the  plaip  in- 
U.  States    tendment  of  the  acts  of  Congress.    Cases  of  real  doubt 
tioodioe.    ^^  difficulty,  or  of  extensive  consequence  as  to  principle 
and  application,  and  furnishing  matter  for  very  grave  deli- 
beration, are  those  alone  which  can  be  reasonably  pre- 
sumed to  have  been  within  the  purview  of  the  legislature  in 
allowing  an  appeal  to  this  Court  upon  certificates  of  divi- 
sion.    In  this  very  case,  some  of  the  questions  certified  may 
have  been  argued  and  decided  in  the  Court  below  upon  the 
knotion  to  quash  the  indictment ;  and  there  are  others  upon 
which  it  is  understood,  that  the  Circuit  Court  had  no  op- 
portunity of  passing  a  deliberate  judgment 
AdmiMibiiity     ^^^  first  question  that  arises  is  upon  the  division  of  opi- 
of  the  tMtimo-  qiods  whether,  under  the  circumstances  of  the  case,  the  tes- 

»y  of  Colt.        .  /.  ^  ^ 

timony  of  Captain  Coit  to  the  facts  stated  in  the  record, 
was  admissible.  That  testimony  was  to  the  following 
effect :  that  he,  Captain  Coit,  was  at  St.  Thomas  while  the 
General  Winder  was  at  that  island  in  September,  1 824,  and 
was  frequently  on  board  the  vessel  at  that  time ;  that  Cap- 
tain Hill,  the  master  of  the  vessel,  then  and  there  proposed 
to  the  witness  to  engage  on  board  the  General  Winder  as 
mate  for  the  voyage  then  in  progress,  and  described  the 
same  to  be  a  voyage  to  the  coast  of  Africa,  for  slaves,  and 
thence  back  to  Trinidad  de  Cuba  ;  that  he  offered  to  the 
witness  seventy  dollars  per  month,  and  five  dollars  per  head 
for  every  prime  slave  which  should  be  brought  to  Cuba  ; 
that  on  the  witness  inquiring  who  would  see  the  crew  paid 
in  the  event  of  a  disaster  attending  the  voyage,  Captain 
Hill  replied,  *'  Uncle  John,"  meaning  (as  the  witness  under- 
stood) John  Gooding,  the  defendant. 

It  is  to  be  observed,  that,  as  preliminary  to  the  admission 
of  this  testimony,  evidence  had  been  offered  to  prove  that 
Gooding  was  owner  of  the  vessel,  that  he  lived  at  Balti- 
more, where  she  was  fitted  out,  and  that  he  appointed  Hill 
master,  and  gave  him  authority  to  make  the  fitments  for  the 
voyage,  and  paid  the  bills  therefor ;  that  certain  equipments 
were  put  on  board  peculiarly  adapted  for  the  slave  trade ; 
and  that  Gooding  had  made  declarations  that  the  vessel  had 
been  engaged  in  the  slave  trade,  and  had  made  him  a  good 
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voyage*     The  foundatioD  of  the  authority  of  the  matter,       1S37. 
the  nature  of  the  fitmeuts,  and  the  object  and  accomphsb-  v«^^-v-^^ 
ment  of  the  voyage,  being  thus  laid,  the  testimony  of  Cap-    ^'  ^^^^ 
tain  Coit  was  offered  as  confirmatory  of  the  proof,  and  pro-    GoodiDg. 
perly  admissible  against  the  defendant.     It  was  objected  to, 
and  now  stands  upon  the  objection  before  us.     The  ail- 
ment is,  that  the  testimony  is  not  admissible,  because,  in 
criminal  cases,  the  declarations  of  the  master  of  the  vessel 
are  not  evidence  to  charge  the  owner  with  an  offence  ;  an4 
that  the  doctrine  of  the  binding  effect  of  such  declarationi 
by  known  agents,  is,  and  ought  to  be,  confined  to  civil  cases. 
We  cannot  yield  to  the  force  of  the  ailment.     In  general  TeiUmonj  of 
the  rules  of  evidence  in  criminal  and  civil  cases  are  the  uoni   of  tho 
same.     Whatever  the  agent  does,  within  the  scope  of  his  "*^j|*  ^^jj* 
authority,  binds  liis  principal,  and  is  deemed  his  act.     It  ru  gettm^  ad* 
must,  indeed,  be  shown,  that  the  agent  has  the  authority,  against  the  de- 
and  that  the  act  is  within  its  scope ;  but  these  being  con-  ^*>^*<"^ 
ceded,  or  proved,  either  by  the  course  of  business,  or  by  ex- 
press authorization,  the  same  conclusion  arises,  in  point  of 
law,  in  both  cases.    Nor  is  there  any  authority  for  confining 
the  rule  to  civil  cases.     On  the  contrary,  it  is  the  known 
and  £imiliar  principle  of  criminal  jurisprudence,  that  he 
who  commands,  or  procures  a  crime  to  be  done,  if  it  is  done, 
is  guilty  of  the  crime,  and  the  act  is  his  act.     This  is  so 
true,  that  even  the  agent  may  be  innocent,  when  the  pro- 
curer or  principal  may  be  convicted  of  guilt,  as  in  the  case 
of  infants,  or  idiots,  employed  to  administer  poison.     The 
proof  of  the  command,  or  procurement,  may  be  direct  or 
indirect,  positive  or  circumstantial ;  but  this  is  matter  for 
the  consideration  of  the  jury,  and  not  of  legal  competency. 
So,  in  cases  of  conspiracy  and  riot,  when  once  the  conspira- 
cy or  combination  is  established,  the  act  of  one  conspirator, 
in  the  prosecution  of  the  enterprise,  is  considered  the  act 
of  all,  and  is  evidence  against  all.     Each  is  deemed  to  con- 
sent to,  or  command,  what  is  done  by  any  other  in  further- 
ance of  the  common  object.     Upon  the  (acts  of  the  pre- 
sent case,  the  master  was  just  as  much  a  guilty  principal  as 
the  owner,  and  just  as  much  within  the  purview  of  die  act 
by  the  illegal  fitment. 
The  evidence  here  offered  was  not  the  mere  declarations 
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of  the  master  upon  other  occasions  totally  disconncctecf 
with  the  objects  of  the  voyage.  These  declarations  were 
connected  with  acts  in  furtherance  of  the  objects  of  the 
voyage,  and  within  the  general  scope  of  his  authority  as 
conductor  of  the  enterprise.  He  had  an  implied  authority 
to  hire  a  crew,  and  do  other  acts  necesgary  for  the  voyage. 
The  testimony  went  to  establish,  that  he  endeavoured  to 
engage  Captain  Coit  to  go  as  mate  for  the  voyage  then  in 
progress,  and  his  declarations  were  all  made  with  reference 
to  that  object,  and  as  persuasives  to  the  undertaking.  They 
were,  therefore,  in  the  strictest  sense,  a  part  of  the  res 
gestmj  the  necessary  explanations  attending  the  attempt  to 
hire.  If  he  had  hired  a  mate,  the  terms  of  the  hiring,  though 
verbal,  would  have  been  part  of  the  act,  and  the  nature  ot* 
the  voyage,  as  explained  at  the  time,  a  necessary  ingre* 
dient.  The  act  would  have  been  so  combined  with  the 
declarations,  as  to  be  inseparable  without  injustice.  The 
same  authority  from  the  owner  which  allows  the  master  to 
Ifire  the  crew,  justifies  him  in  making  such  declarations  and 
explanations  as  are  proper  to  attain  the  object.  Those  de- 
clarations and  explanations  are  as  much  within  the  scope  of 
the  authority  as  the  act  of  hiring  itself.  Our  opinion  of 
the  admissibility  of  this  evidence  proceeds  upon  the  ground 
that  these  were  not  the  naked  declarations  of  the  master, 
unaccompanied  with  his  acts  in  that  capacity,  but  decJara- 
rations  coupled  with  proceedings  for  the  objects  of  the  voy- 
age, and  while  it  was  in  progress.  We  give  no  opinion  upon 
the  point  whether  mere  declarations,  under  other  circum- 
stances, would  have  been  admissible.  The  principle 
which  we  maintain  is  stated  with  great  clearness  by  Mr. 
Slarkicj  in  his  Treatise  on  Evidence.  (3  Stark,  Evid.  part 
4.  p.  60.)  "  Where,'^  says  he,  "  the  fact  of  agency  has 
been  proved,  either  expressly  or  presumptively,  the  act  of 
the  agent,  co-extensive  with  the  authority,  is  the  act  of  the 
principal,  whose  mere  instrument  he  is,  and  then,  whatever 
the  agent  says  within  the  scope  of  his  authority,  the  princi- 
pal says,  and  evidence  may  be  given  of  such  acts  and  de- 
clarations as  if  they  had  been  actually  done  and  made  by  the 
principal  himself."* 


a  See  also  £  Stark.  Evid.  part  4.  p.  403, 404. 
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The  other  questions  arise  from  the  instructions  or  opi-      ]  Q27. 
iiions  prayed  fur  by  the  defendant  at  the  trial  upon  matters  v^^^/^^i^ 
of  law,  upon  which,  also,  the  judges  were  divided  in  opinion*    ^'  °'*^®* 

The  first  instruction  prayed  puts  the  point,  whether  the    Gooding, 
burthen  of  proof  of  the  olTences  chained  in  the  indictRient  p..  ^  .   . 
did  not  rest  upon  the  United  States.     Without  question  it  tioo  prayed, as 
does  in  all  cases  where  a  party  stands  charged  with  an  of-^^^^^,; 
fence,  unless  a  different  provision  is  made  by  some  statute ; 
for  the  general  rule  of  our  jurisprudence  is,  that  the  party 
accused  need  not  establish  his  innocence ;  but  it  is  for  the 
government  itself  to  prove  his  guilt  before  it  is  entitled  to  a 
verdict  or  conviction.  This  question  has  been  abandoned  at 
the  argument  here,  and  is  too  plain  for  controversy,  since 
there  is  no  slatutcable  provision  altering  the  general  princi- 
])le  in  this  particular. 

The  second  instruction  is  conceived  in  very  general  Second  hi- 
terms,  so  general,  indeed,  that  it  cannot  be  supported  if  it  is 
to  be  understood  in  its  obvious  sense.  It  asks  the  Court  to 
iiistruct  the  jury  that  evidence  that  the  defendant  caused  the 
vessel  to  be  fitted  out  b)  Captain  Hill,  or  any  one  ttse^  will 
not  support  the  first  count  in  the  indictment,  in  which  the 
defendant  is  charged  with  fitting  her  out  himself.  This  ob- 
viously covers  the  case  where  the  fitting  out  is  by  the  instru- 
mentality of  any  other  persons,  howeverinnocentof  his  de- 
sign, even  though  the  defendant  himself  should  be  personally 
present,  either  really  or  constructively,  and  superintending 
the  whole  operations.  To  this  extent  it  is  clearl>  unmain- 
tainable. But,  in  a  more  restrictive  sense,  it  involves  the 
question,  whether  evidence  that  the  owner  commanded, 
authorized  and  superintended  the  fitment  through  his  agents, 
without  his  personal  presence,  would  support  this  count. 
We  are  of  opinion  in  the  affirmative.  The  act  of  Congress 
does  not  require  that  the  fitting  out  should  be  by  the  owner 
personally,  without  the  assistance  or  agency  of  others.  The 
act  itself  is  of  a  nature  which  forbids  such  a  supposition. 
The  fitment  of  a  vessel  is  ordinarily,  and,  indeed,  must  be 
done  through  the  instrumentality  of  others.  It  is  not  a  single 
act,  but  a  series  of  subordinate  operations,  requiring  the  co- 
operation of  persons  in  various  trades  and  arts,  all  conducing 
tv>  the  same  end.     It  Would  be  against  the  plain  sense  of  th<^ 
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l^slature,  to  interpret  its  language  to  mean  that  the  act 
which  it  punishes,  and  which  must  or  maj  be  done  by  many 
in  the  ordinary  course  of  business,  shall  only  be  punishable 
when  the  extraordinary  fact  occurs  of  its  being  done  by  one 
person.  If  done  by  others  under  the  command  and  direction 
of  the  owner,  with  his  approbation  and  for  his  benefit,  it  is 
just  as  much  in  contemplation  of  law  his  own  act,  as  if  done  by 
himself.  To  this  extent,  at  least,  the  maxim  may  be  safely 
applied,  quifacitper  alium^facitper  st.  And  it  cannot  be  ma- 
terial whether  it  be  done  in  his  absence  from,  or  his  presence 
in,  the  scene.  Especially  there  can  be  no  doubt  that  the  princi- 
ple ought  to  be  applied  with  increased  force,  where  the 
owner  resides  at  the  same  port,  or  neighbourhood,  and  sa- 
perintends  the  course  of  the  operations,  even  if  he  does  not 
see  them.  Even  in  the  highest  crimes,  those  who  are  pre- 
sent, aiding  and  commanding,  or  abetting,  are  deemed  prin- 
cipals ;  and,  if  absent,  in  treason  and  in  misdemeanours, 
they  are  still  deemed  principals ;  though  it  may  be  necessa- 
ry, in  treason,  to  lay  the  overt  acts  precisely  according  to 
the  fact,  from  considerations  peculiar  to  that  offence.  This 
instruction  ought,  therefore,  to  have  been  refused. 

The  third  instruction  turns  upon  the  point,  whether  the 
fitting  out,  in  the  sense  of  the  act  of  Congress,  means  a  com- 
plete equipment,  so  that  a  partial  equipment  only  will  ex- 
3*7ot  essential  tract  the  case  from  the  prohibitions  of  (he  statute.  This  ob- 
ment  ^ibouid  J^c^i^'^  appears  to  us  to  proceed  from  a  mistaken  view  of  the 
be  complete  to  f^cts  applicable  to  the  case.     If  the  vessel  actually  sailed  on 

constitute      a  '^^  ^ 

fitting  out  uu-  her  voyage  from  Baltimore  for  the  purpose  of  employment 
'  in  the  slave  trade,  her  fitment  was  complete  for  all  thcpurpo' 
ses  of  the  act.  It  is  by  no  means  necessary,  that  eviery  equip- 
ment for  a  slave  voyage  should  have  been  taken  on  board  at 
Baltimore ;  or,  indeed,  that  any  equipments  exclusively  ap- 
plicable to  such  a  voyage,  should  have  been  on  board.  The 
presence  of  such  equipments  may  furnish  strong  presump- 
tive proof  of  the  object  of  the  voyage,  but  they  do  not  con- 
stitute the  offence.  The  statute  punishes  the  fitting  out  of 
a  vessel  with  intent  to  employ  her  in  the  slave  trade,  how- 
ever innocent  the  equipment  may  be,  when  designed  for  a 
lawful  voyage.  It  is  the  act  combined  with  the  intent,  and 
not  cither  separately,  which  is  punishable.     Whether  thp 
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fitting  out  be  fully  adequate  for  the  purposes  of  a  slave  voy-  1827« 
age  may,  as  matter  of  presumption,  be  more  or  less  conclu- 
sive ;  but  if  the  intent  of  the  fitment  be  to  carry  on  a  slave 
voyage,  and  the  vessel  depart  on  the  voyage,  her  fitting  out 
is  complete,  so  far  as  the  parties  deem  it  necessary  for  their 
object,  and  the  statute  reaches  the  case. 

But  we  are  also  of  opinion,  that  any  preparations  for  a 
slave  voyage,  which  clearly  manifest  or  accompany  the  il- 
legal intent,  even  though  incomplete  and  imperfect,  and  be- 
fore the  departure  of  the  vessel  from  port,  do  yet  constitute 
a  fitting  out  within  the  purview  of  the  statute.  This  was 
Iield  by  this  Court  upon  full  consideration  in  the  cases  of 
the  £m/y  and  Caroline^  (9  WheaL  Rep.  381 .)  and  the  Platts* 
burgy  (10  Wheat.  Rep.  133.)  Those  cases,  indeed,  arose 
upon  the  construction  of  the  slave  trade  acts  of  1794,  1800 
and  1807  ;  but  the  language  of  those  acts  is  almost  literally 
transcribed  into  the  statute  of  1818,  and  the  construction  \ 

adopted  therein  must  govern  the  present  case.  In  either 
view,  therefore,  our  answer  to  the  third  prayer  is,  that  a 
complete  equipment  is  not  necessary  to  be  proved,  but  any 
partial  preparation,  which  demonstrates  or  accompanies  the 
ill^al  intent,  will  bring  the  case  within  the  statute,  and  sup- 
port the  charge  in  the  first  count  of  the  indictment. 

The  fourth  instruction  respects  the  sufficiency  of  the  aver-  FourUi  in- 
ments  of  the  first  count ;  and  it  is  contended  that  there  ought  *^'^"^^°>'* 
to  have  been  a  specification  of  the  particulars  of  the  fitting 
out,  and  that  it  is  not  sufficient  to  allege  the  act  itself  without 
them.     The  indictment,  in  this  respect,   follows  the  Ian-  j^q^  neceiiary 
suage  of  the  statute,  and  is  as  certain  as  that  is.  We  cannot  *^  ?"*c«  ^^ 

^     ®  /•111'  particular!  o| 

perceive  any  good  reason  for  holdmg  the  government  to  any  the  fitting  out. 
greater  certainty  in  the  averments  of  the  indictment.  The 
fitting  out  of  a  vessel  may,  and  must,  consist  of  a  variety  of 
minute  acts  and  preparations,  almost  infinite  in  their  detail, 
and  the  enumeration  would  answer  no  valuable  purpose  to 
the  defendant  to  assist  him  in  his  defence,  and  subserve  no 
public  policy.  The  fitting  out  of  a  vessel  is  a  sort  of  busi- 
ness, which  is  as  clear  and  definite  as  any  other ;  and  we 
might  just  as  well  in  an  indictment  upon  the  act  for  building 
a  ship  with  the  illegal  intent,  require  that  the  government 
Vol.  XII.  fiO 
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1 827*      should  particularize  the  acts  of  building  through  their  whole 
K^^^sr^  details,  as  those  of  equipment.     The  building  of  a  ship  b 
U.  States    QQ^  211  g^^(  more  certain  in  its  nature  than  the  fitting  out  of  ft 
Goodiog.    ship.     The  particular  preparations  are  matters  of  e?idencc^ 
and  not  of  avennent.     Every  man  may  well  be  presumed  to 
know  what  are  the  fitments  of  a  vessel  for  a  voyage,  without 
more  particularity.     The  objection  proceeds  upon  the  sup- 
position, that  ordinary  equipments  only,  though  combined 
with  the  illegal  intent,  are  not  within  the  act;  and  that  ex- 
traordinary equipments  only  for  such  a  voyage  are  provided 
for*     This  has  been  already  shown  to  be  an  incorrect  expo- 
sition of  the  statute.     It  imputes  no  guilt  to  any  particulars 
of  the  equipment,  but  to  the  act  combined  with  the  illegsl 
intent. 
Otntrai  rule,      In  general,  it  may  be  said,  tl)^t  it  is  sufficient  certainly  in 
ci«Dt  to  allege  in  an  indictment  to  allege  the  o^nce  in  the  very  terms  of 
^  wot6§  o°  *®  statute.    We  say,  in  general,  for  there  are  doubtless  cases 
the     etatute,  where  more  particularity  is  required,  either  from  the  ob- 
ceptioDf.       '  vious  intention  of  the  legislature,  or  from  the  application  of 
known  principles  of  law.     At  the  common  law,  in  certain 
descriptions  of  oiTences,  and  especially  of  capital  offences, 
great  nicety  and  particularity  are  often  necessary.     The 
rules  which  regulate  this  branch  of  pleading  were  sometimes 
founded  in  considerations  which  no  longer  exist  either  in 
our  own  or  in  English  jurisprudence  ;  but  a  rule,  being  once 
established,  it  still  prevails,  a^hough  if  the  case  were  new, 
it  might  not  now  be  incorporated  into  the  law.     So,  again, 
in  certain  classes  of  statutes,  the  rule  of  very  strict  certainty 
has  sometimes  been  applied  where  the  common  law  furnish- 
ed a  close  and  appropriate  analogy.     Such  are  the  cases  of 
indictments  for  false  pretences,  and  sending  threatening  let- 
ters, where  the  pretences  and  the  letters  are  required  to  be 
set  forth  from  the  close  analogy  to  indictments  for  peijaiy 
and  foi^ery.     Courts  of  law  have  thought  such  certainty  not 
unreasonable  or  inconvenient,  and  calculated  to  put  the  plea 
of  autrefois  acquit,  or  convict ,  as  well  as  of  general  defence 
at  the  trial,  fairly  within  the  power  of  the  prisoner.     But 
these  instances  are  by  no  means  considered  as  leading  to  the 
establishment  of  any  general  rule.     On  the  contrary,  the 
course  has  been  to  leave  every  <^|ass  of  cases  to  be  decidefl 
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very  much  upon  its  own  peculiar  circumstances.  Thus,  in 
cases  of  conspiracy,  it  has  never  been  held  necessary  to  set 
forth  the  overt  acts  or  means,  though  these  might  materially 
assist  the  prisoner's  defence.  So,  in  cases  of  solicitation  to 
commit  crimes,  it  has  been  held  sufficient  to  state  the  act  of 
solicitation,  without  any  averment  of  the  special  means. 
And  in  endeavours  to  commit  a  revolt,  which  is  by  statute 
iti  England  made  a  capital  offence,  it  has  always  been  deem- 
ed sufficient  to  allege  the  offence  in  the  words  of  the  statute, 
without  setting  forth  any  particulars  of  the  manner  or  the 
means.  These  cases  approach  very  near  to  the  present ; 
and  if  any,  by  way  of  precedent,  ought  to  govern  it,  they 
well  may  govern  it.  The  case  of  treason  stands  upon  a  pe- 
culiar ground ;  there  the  overt  acts  must,  by  statute,  be 
specially  laid  in  the  indictment,  and  must  be  proved  as  laid. 
The  very  act,  and  mode  of  the  act,  must,  therefore,  be  laid 
as  it  is  intended  to  be  proved.  If  the  party  be  only  con- 
structively a  principal,  as  an  absent  and  distant  coadjutor 
or  leader,  it  may  be  necessary  to  aver  the  fact  accordingly. 
There  is  great  good  sense  in  the  rule  which  has  been  laid 
down,  that  where  the  offence  is  made  up  of  a  number  of  mi- 
nute acts,  which  cannot  be  enumerated  upon  the  record 
without  great  prolixity  and  inconvenience,  and  the  danger  of 
variance,  they  ought  to  be  dispensed  with.  The  present 
case  is  a  fit  illustration  of  the  rule ;  the  fitting  out  is  a  com- 
pound of  various  minute  acts,  almost  incapable  of  exact 
specification. 

The  fifth  instruction  turns  upon  a  doctrine  applicable  to  FUUi  iostruc- 
principal  and  accessory  in  cases  of  felony,  either  at  the  com-  ^^^' 
mon  law  or  by  statute.     The  present  is  the  case  of  a  misde-  Tk«  doctriye 
meanour,  and  the  doctrine,  therefore,  cannot  be  applied  to  and  tS^^mujf 
it:  for  in  cases  of  misdemeanours,  all  those  who  are  con-*°^"!*^Pi?*»"f* 

'  ^  applicable    to 

cerned  in  aiding  and  abetting,  as  well  as  in  perpetrating  the  tba  prewnt 
act,  are  principals.  Under  such  circumstances  there  is  no 
room  for  the  question  of  actual  or  constructive  presence  or 
absence  ;  for  whether  present  or  absent,  all  are  principals. 
They  may  be  indicted  and  punished  accordingly.  Nor  is 
the  trial  or  conviction  of  an  actor  indispensable  to  furnish  a 
right  to  try  the  person  who  aids  or  abets  the  act ;  each  in 
the  eye  of  the  law  is  deemed  guilty  as  a  principal.     Iti  the 
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1827.      present  indictment,  the  offence  is  in  the  third  and  fourth 
v^rv-"^  counts  laid  bj  aiding  and  obetHngj  in  the  very  terms  of  the 
U.  States    gQi  Qf  Congress.     If  the  crime,  therefore,  could  be  suppo- 
Qooding.    sed  to  be  of  an  accessorial  nature,  it  is  truly  alleged,  accord- 
ing to  the  fact,  and  not  merely  according  to  the  intendment 
of  law.     We  do  not  consider  that  the  terms  ^^  aid^^  and 
"  abet,''  used  in  this  statute,  are  used  as  technical  phrases 
belonging  to  the  common  law,  because  the  offence  is  not 
made  a  felony,  and,  therefore,  the  words  require  no  such 
interpretation*     The  statute  punishes  them  as  substantive 
ojBTences,  and  not  as  accessorial,  and  the  words  are,  there- 
fore, to  be  understood  as  in  the  common  parlance,  and 
import  assistance,  co-operation,  and  encouragement.  These 
Seventh  in-  remarks  furnish  an  answer  to  the  seventh  instruction,  which 

Sixth  initruc-     The  sixth  instruction  is  that  which  has  presented  the 
^'®°'  most  difficulty.     It  embraces  two  propositions ;  the  first  is, 

that  the  second,  fifth,  and  sixth  counts  in  the  indictment, 
ought  to  have  contained  an  averment  that  the  vessel  was 
built,  fitted  out,  &c.  within  the  jurisdiction  of  the  United 
States ;  the  second  is,  that  the  fifth  and  sixth  counts  do  not 
allege  the  ofience  in  the  words  of  the  statute,  those  words  being, 
^^withintent  totmploy  the  vtsstP^'xn  the  slave  trade, &c.  where- 
as each  of  these  counts  avers,  '^  with  intent  that  the  said  vessel 
should  be  employedP^  in  the  slave  trade,  which  imports  a  very 
difierent  state  of  facts.     In  order  to  understand  these  ex- 
ceptions, it  is  necessary  to  attend  carefully  to  the  very  words 
of  the  act  of  Congress.     The  second  section  enacts,  '^  that 
no  citizen  or  citizens,  &c.  shall,  after  the  passing  of  this  act 
as  aforesaid,  for  himself,  themselves,  or  any  other  person  or 
persons  whatsoever,  either  as  master,  factor,  or  owner, 
build,  fit,  equip,  load,  or  otherwise  prepare,  any  ship  or  ves- 
sel, in  any  port  or  place  within  the  jurisdiction  of  the  Uni- 
ted States,  nor  cause  any  such  ship  or  vessel  to  sail  from  any 
port  or  place  whatsoever  within  the  jurisdiction  of  the  same, 
for  the  purpose  of  procuring  any  negroes,  &c.  to  be  transport* 
cd,  &c.  as  slaves."     The  third  section  enacts,  "  that  every 
person  or  persons  so  building,  fitting  out,  equipping,  load- 
ing, or  otherwise  preparing,  or  sending  away,  or  causing 
any  of  the  acts  aforesaid  to  be  done,  with  intent  to  employ 
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sucA  ship  or  vessel  in  such  trade  or  basiness,  after  the  pass-      1 837. 
ing  of  this  act,  contrary  to  the  true  intent  and  meaning  v^^z-^^/ 
thereof,  or  who  shall  in  any  wise  be  aiding  or  abetting  there-    ^'  *^^*^«' 
in,  shall  severally,  on  conviction  thereof  by  due  course  of    Gooding, 
law,  forfeit,'^  &c.  &c.     The  tirst  point  turns  upon  the  inter- 
pretation  of  the  words  "  such  ship  or  vessel,"  in  each  of  aver  that  th« 
these  sections.     To  what  do  the}  refer  ?     The  only  ship  or  buiit,      fitted 
vessel  spoken  of  in  either  section,  is  such  as  have  been  f^if^^J!^*!**! 
built,  fitted  out,  &c.  in  some  port  or  place  of  the  United  tfon    of   tho 
States.    "  Such  ship  or  vessel"  must,  therefore,  refei'  to  a    " 
ship  or  vessel  so  built,  fitted  out,  &c.  as  its  antecedent,  or 
the  relative  ^^  such"  can  have  no  meaning  at   all.     The 
word  is  sensible  in  the  place  where  it  occurs,  and  it  is  the 
duty  of  the  Court,  when  it  can,  to  give  effect  to  every  word 
in  every  enactment,  if  it  can  be  done  without  violating  the 
obvious  intention  of  the  legislature.     This  is  a  penal  act, 
and  is  to  be  construed  strictly,  that  is,  with  no  intendment 
or  extension  beyond  the  import  of  the  words  used.     There 
is  no  certainty  that  the  legislature  meant  to  prohibit  the 
sailing  of  any  vessel  on  a  slave  voyage,  which  had  not  been 
built,  fitted  out,  &c.  within  the  jurisdiction  of  the  United 
States.     If  a  foreign  vessel,  designed  for  the  slave  trade,  and 
fully  fitted  out  ibr  that  purpose,  were,  by  accident  or  design, 
to  anchor  in  our  ports,  it  would  not  be  reasonable  to  suppose 
that  the  legislature  could  have  intended  the  sailing  of  such 
a  vessel  from  our  ports  to  be  an  offence  within  the  purview 
of  our  laws.     Yet,  if  the  construction  contended  for  on  be- 
half of  the  United  States  be  adopted,  that  would  be  the  re- 
sult. 

But  it  is  sufficient  to  say,  that  the  word  ^'  such"  has  an 
appropriate  sense,  and  can  be  reasonably  referred  only  to 
the  ship  or  vessel  previously  spoken  of:  and  such  ship  or 
vessel  is  not  merely  one  built,  fitted  out,  &c.  but  one  built, 
fitted  out,  &c.  in  a  port  or  place  within  the  United  States. 
The  whole  description  must  be  taken  together.  If  we  were 
to  adopt  any  other  construction,  we  should  read  the  words 
as  if  ''  such"  were  struck  out,  and  the  clause  stood,  *'  any 
ship  or  vessel."  Such  a  course  would  not  be  defensible  in 
construing  a  penal  statute.  It  is  remarkable,  that  in  the 
Slave  Trade  Acts  of  1794,  (2  U.  S.  L.  383.)  and  of  1807, 
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1827.      (^  ^*  ^*  ^*  ^^*)  ^^^  ^^"^  '^  such''  is  omitted,  and  seems  to 
v^r^v/"^^  have  been  introduced  into  the  act  of  1818,  ex  industria. 
U.  States    Yfe  must  take  the  law  as  we  find  it,  and,  upon  examinatioa 
Grooding.    ^^  >^  language,  we  are  of  opinion,  that  this  exception  is 
well  taken.     The  cases  of  the   United  States  v.  Lacoste^ 
(2    Ma8an?s    Rep,  129.)  and   The   United  States  v.  Smith, 
(2  Mason^s   Rep.  1 43.)  have  been  cited  at  the  bar  as  con- 
taining a  different  opinion  expressed  in  the  Circuit  Court 
in  Massachusetts.     I  owe  it  in  candour  to  acknowledge, 
that  the  fact  is  so ;  but  I  have  no  recollection  that  the  point 
was  made  at  the  argument,  and  I  am  confident  that  it  never 
was  insisted  upon  in  the  view  which  has  been  presented  by 
the  argument  in  this  Court.     My  own  error,  however,  can 
furnish  no  ground  for  its  being  adopted  by  this  Court,  in 
whose  name  I  speak  on  the  present  occasion. 
Defective    a-     The  Other  point  is  equally  fatal.     There  is  a  clear  dis- 
the  vetMi  was  tinction  between  causing  a  vessel  to  sail^  or  to  be  sent  away, 
cauied  to  saU,  ^j^jj  intent  to  employ  her  in  the  slave  trade,  and  witti  in- 

or     be     sent  r    j  y 

away,  «  with  tent  that  she  should  be  employed  in  that  trade.  The  for- 
«iid°'  ^  TeflV/i  ^^^  applies  to  an  intent  of  the  party  causing  the  act,  the 
*^^^^^^  T"  latter  to  the  employment  of  the  vessel,  whether  by  himself 

ployed^  in  the  r*!.  .  ,  r  ■!  ^ 

slave  trade,     or  a  stranger.  The  evidence  may  fully  support  these  counts, 
and  yet  may  not  constitute  an  offence  within  the  act   of 
Congress;  for  the  emplojment  by  a  mere  stranger  would 
not  justify  the  conviction  of  the  party  charged  with  causing 
her  to  sail,  or  to  be  sent  away,  with  intent  to  employ  her  in 
the  slave  trade,  as  owner.     There  is  no  reason,  in  criminal 
cases,  why  the  Court  should  help  any  such  defective  alle- 
gations.    The  words  of  the  statute  should  be  pursued. 
Objection!  to      It  remains  only  to  consider  the  point,  whether  these  ob- 
iufficieii?y*of  j®^^<^^8  to  the  Sufficiency  of  the  indictment  could  be  pro- 
the  indictment,  pg|.|y  taken  at  this  stage  of  the  proceedings.     Undoubtedly, 
difcretion    of  according  to  the  regular  course  of  practice,  objections  to 
diicuMed*'du^  ^®  f^^m  and  sufficiency  of  an  indictment  ou^hi  to  be  dis- 
ringthe  trial ;  cussed  upon  a  motion  to  quash  the  indictment,  which  may 

but    regularly  it  7  ^ 

they  ought  to  be  granted  or  refused  in  the  discretion  of  the  Court,  or 
Spon  B^mmlon  "P^*^  demurrer  to  the  indictment,  or  upon  a  motion  in  arrest 
to  quaih   the  of  judgment,  which  are  matters  of  rii^ht.     The  defendant  has 

indictment,  **''  •  7  •      •       • 

in  arreit  of  DO  riglit  to  insist  that  such  objections  should  be  discussed  or 
in'^Krwr!''  ^^^'^^^^  ^^"D(r  the  trial  of  the  facts  by  the  jury.     It  would 
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be  very  inconvenient  and  embarrassing,  to  allow  a  discussion 
of  such  topics  during  the  progress  of  the  cause  before  the 
jury,  and  introduce  much  confusion  into  the  administration 
of  public  justice.  But,  we  think,  it  is  not  wholly  incompe- 
tent for  the  Court  to  entertain  such  questions  during  the  trial, 
in  the  exercise  of  a  sound  discretion.  It  should,  however, 
be  rarely  done,  and  only  under  circumstances  of  an  extra- 
ordinary nature.  The  Circuit  Court,  in  the  present  case, 
did  allow  the  introduction  and  discussion  of  these  ques- 
tions during  the  trial,  and  were  divided  upon  the  propriety 
of  the  practice.  We  can  only  certify,  that  the  Court 
possessed  the  authority,  but  that  it  ought  not  to  be  exercised 
except  on  very  urgent  occasions. 

A  certificate  will  be  sent  to  the  Circuit  Court  of  the  Dis- 
trict of  Maryland,  according  to  this  opiniofi. 


1827. 
(J.  States 

V. 

Gooding. 


Certificate.  This  cause  came  on,  &c.  On  conside- 
ration whereof,  it  is  ordered  and  adjudged,  that  the  fol- 
lowing opinions  be  certified  as  the  opinions  of  this  Court  on 
points  of  division  to  the  Circuit  Court  aforesaid. 

First.  That  the  testimony  of  Peter  L.  Coit,  set  forth  in 
the  record,  was,  under  the  circumstances  of  the  case,  admis- 
sible as  competent  evidence  against  the  defendant,  Good- 
ing. 

Secondly.  That  the  opinions  prayed  for  by  the  counsel 
for  the  defendant,  Gooding,  in  the  first  and  sixth  prayers,  set 
forth  in  the  record,  were  correct  in  law,  and  ought  to  have 
been  given  by  the  Court. 

Thirdly.  That  the  opinions  prayed  for  in  all  the  other 
prayers  of  the  defendant,  were  incorrect  in  law,  and  ought 
to  have  been  refused. 

Fourthly.  That  the  objections  taken  to  the  form  and  suf- 
ficiency of  the  indictment  by  the  defendant's  counsel,  were 
not  matters  of  right  which  the  defendant  might  insist  upon, 
and  discuss,  and  require  to  be  decided  during  the  trial  of 
the  issue  by  the  jury  ;  and  that  the  same  should,  according  to 
the  regular  course  of  practice,  have  been  discussed  on  a 
motion  to  quash  the  indictment,  or  on  demurrer,  or  on  mo- 
tion in  arrest  of  judgment ;  but  that  the  Court  bad,  never- 
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theless,  competent  authority,  in  the  exercise  of  a  sound  dis' 
cretion,  to  permit  such  objections  to  be  discussed  and  de* 
cided  during  the  trial. 


[Practice.] 
The  United  States  against  Marchant  Si  Colsov . 

Where  two  or  more  persons  are  jointly  charged  in  the  same  indict- 
ment with  a  capital  offence,  they  have  not  a  right,  by  law,  to  be 
tried  separately,  without  the  consent  of  the  prosecutor ,  but  such 
separate  trial  is  a  matter  to  be  allowed  in  the  discntitm  of  the 
Couit. 


March  inh.      THE  opinion  of  the  Court  in  this  case  was  delivered 
by  Mr.  Justice  Stort. 

The  question,  which  comes  before  us  upon  a  certificate 
of  a  division  of  opinion  of  the  judges  of  the  Circuit  Court 
of  Massachusetts,  is  this,  whether  two  or  more  persons, 
jointly  charged  in  the  same  indictment  with  a  capital  offence, 
have«e  nght^  by  the  laws  of  the  country,  to  be  tried  seve* 
rally,  separately,  and  apart,  the  counsel  for  the  United 
States  objecting  thereto,  or  whether  it  is  a  matter  to  be  al- 
lowed in  the  discretion  of  the  Court. 

We  have  considered  the  question,  and  are  of  opinion, 
that  it  is  a  matter  of  discretion  in  the  Court,  and  not  of 
right  in  the  parties.  And  it  has  become  my  duty  briefly  to 
expound  some  of  the  reasons  which  urge  us  to  that  conclu- 
sion. 

The  subject  is  not  provided  for  by  any  act  of  Congress ; 
and,  therefore,  if  the  right  can  be  maintained  at  all,  it  must 
be  as  a  right  derived  from  the  common  law,  which  the 
Courts  of  the  United  States  are  bound  to  recognise  and  en- 
force. The  Crimes  Act  of  1 790,  ch.  9.  provides,  in  the 
29th  section,  for  the  right  of  peremptory  challenge  in  capi- 
tal cases;  and  this  right,  to  the  extent  of  the  statute,  must. 
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in  all  cases,  be  allowed  the  prisoners,  whether  they  are  tried      1827. 
jointly  or  separately.     Upon  a  joint  trial,  each  prisoner  may  \^^^v^^^ 
challenge  his  full  number,  and  every  juror  challenged  as  to    ^*  ^^^^^ 
one,  is  withdrawn  from  the  panel  as  to  all  the  prisoners  on  Marchanu 
the  trial,  and  thus,  in  effect,  the  prisoners  in  such  a  case 
possess  the  power  of  peremptory  challenge  to  the  aggregate 
of  the  numbers,  to  which  they  are  respectively  entitled* 
This  is  the  rule  clearly  laid  by  Lord  Coke^  Lord  HaUj  and 
Serjeant  Hawkins^  and,  indeed,  by  all  the  elementary  wri- 
ters.« 

One  consequence  of  this,  in  ancient  times,  was,  that  em- 
barrasments  often  arose  at  trials  at  the  assizes,  on  account 
of  a  defect  of  sufficient  jurors.  The  statute  of  Westmin- 
ster 3.ch.  38.  ordained,  '^  that  in  one  assize  no  more  shall 
be  returned  than  twenty-four.^'  The  common  practice  un- 
der this  statute  used  to  be,  for  the  sheriflT  to  return /orfy- 
eight  jurors,  although  the  precept  named  but  twenty-four* 
It  was,  indeed,  held,  at  an  early  period,  that  the  statute  of 
Westminster  did  not  apply  to  criminal  cases ;  but,  notwith- 
standing this,  the  usual  practice  prevailed,  unless  the  Court 
directed  a  larger  number  to  be  returned.  And  it  was  not 
until  the  reign  of  George  II.  that  a  larger  number  was  re- 
quired by  law  to  bf  returned  at  the  assizes.  The  history 
of  this  branch  of  the  subject  is  very  clearly  stated  in  3  Bac» 
Mr.  tit.  Juries,  b.  6.  and  in  Kdyng^s  Rep.  16.*  It  is  ob- 
vious, that  on  joint  panels,  returned  for  joint  trials,  at  the 
assizes,  a  defect  of  jurors  might,  from  this  limitation,  often 
take  place.  And  it  became  a  question,  in  very  early  times, 
whether,  under  such  circumstances,  the  Court  had  power, 
against  the  will  of  the  prisoners,  to  sever  the  panel,  and  to 
try  them  severally,  if  they  insisted  upon  their  right  of  seve- 
ral challenge.  It  was  decided,  upon  full  consideration,  that 
the  Court  had  this  power.  To  this  effect  are  the  cases  in 
Plowderij  100.  in  Dyer,  152.  b.,  and  in  Kelyng^s  Rep.  9. ; 
and  the  doctrine  has  received  the  sanction  of  Lord  Hale^ 
and  other  writers  of  the  highest  authority. 

a  Hawk.  P.  C  b.  2.  ch.  41.  s.  9.  9,  Halt's  PL  C.  £68.  Co.  Litt. 
156.  Beaucharap's  case,  9  Edw.  IV.  folio  27.  pi.  40.  Plowd,  Rep. 
100.    Kelyng'8  Rep.  9. 

h  Sec  also  2  Hale's  P.  C.  265. 

Vol.  XH.  01 
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1 837*  Whether,  then,  prisoDers,  who  are  jointly  indicted,  can, 

\^0^>/^^  against  their  wishes,  be  tried  separately,  docs  not  admit  of 
U.  States  ^  doubt*  It  remains  to  consider,  whether  they  can  insist 
Marcbant.   upon  a  several  trial. 

The  sole  ground  upon  which  this  claim  can  rest  must  be, 
if  maintainable  at  all,  tliat  they  have  a  right  to  select  their 
jury  out  of  the  whole  panel,  and  that  as  upon  a  joint  trial, 
one  may  desire  to  retsiin  a  juror  who  is  challenged  by  ano- 
ther, and,  if  challenged  by  one,  he  must  be  withdrawn  aa  to 
all ;  this  right  of  selection  is  virtually  impaired.   But  it  does 
not  appear  to  us  that  this  reasoning  can,  upon  the  principles 
of  the  common  law,  be  supported.  The  right  of  peremptory 
challenge  is  not  of  itself  a  right  to  select,  but  a  right  to  re- 
ject jurors.     It  excludes  from  the  panel  those  whom  the 
prisoner  objects  to,  until  be  has  exhausted  his  challenges, 
and  leaves  the  residue  to  be  drawn  for  his  trial  according  to 
the  established  order  or  usage  of  the  Court    The  elemen- 
tary writers  no  where  assert  a  right  of  this  n'ature  in  the  pri- 
soner, but  uniformly  put  the  allowance  of  peremptory  chal- 
lenges upon  distinct  grounds.    Mr.  Justice  BlackstorUj  in  his 
Commentaries^  (4  BL  Comm.  353.)  puts  it  upon  the  ground, 
that  the  party  may  not  be  tried  by  persons  against  whom  he 
has  conceived  a  prejudice,  or  who,  if  he  has  unsuccessfully 
challenged  them  for  cause,  may,  on  that  accoui.t,  con^  eive  a 
prejudice  against  the  prisoner.     The  right,  therefore,  o( 
challenge,  does  not  necessarily  draw  after  it  the  right  of  se- 
lection, but  merely  of  exclusion.     It  enables  the  prisoner  to 
say  who  shall  not  try  him ;  but  not  to  say  who  shall  be  the 
particular  jurors  to  try  him.     The  law  presumes,  that  every 
juror  sworn  in  the  case  is  indilTerent  and  above  legal  excep- 
tion :  for  otherwise  he  may  be  challenged  for  cause.    What 
jurors,  in  particular,  shall  try  the  cause,  depends  upon  the 
order  in  which  they  are  called ;  and  the  result  is  a  mere  in- 
cident following  the  challenges,  and  not  the  absolute  selec- 
tion of  the  prisoner,  resulting  from  his  power  of  challenge. 

This  view  of  tlie  general  principle  of  the  common  law  is 
very  much  confirmed  by  other  considerations.  It  is  laid 
down  by  Hawkins,  {PL  Cr.  h.  2.  ch.  41.  s.  8.)  that  where 
several  persons  are  arraigned  on  the  same  indictment,  and 
severally  plead  not  guilty,  it  is  in  the  election  of  the  prosecu- 
tor, either  to  take  out  joint  venires  against  them  all,  or  se- 
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veral  against  each  of  them.     This  plainly  supposes  that  it  is      ]  927. 
in  the  election  of  the  prosecutor  whether  there  should  be  a  ^^^.^^^ 
joint  or  separate  trial.     If  there  had  been  any  known  right    ^*  St&tas 
in  the  prisoner  to  control  this  election,  it  seems  incredible   Marchant* 
that  so  accurate  and  learned  an  author  should  not  have  sta- 
ted it,  when  the  occasion  indispensably  required  him  to  take 
notice  of  a  qualification  so  important  to  bis  text.     His  si- 
lence is,  under  such  circumstances,  very  significant. 

But  a  still  more  direct  conclusion  against  the  right  may 
be  drawn  frown  the  admitted  right  of  the  crown  to  challenge 
in  criminal  cases,  and  the  practice  under  that  right.  We  do 
not  say  that  the  same  right  belongs  to  any  of  the  Statea  in 
the  Union  ;  for  there  may  be  a  diversity  in  this  respect  as 
to  the  local  jurisprudence  or  practice.  The  inquiry  here 
is,  not  as  to  what  is  the  State  prerogative,  but,  simply,  what 
is  the  common  law  doctrine  as  to  the  point  under  consider* 
ation.  Until  the  statute  of  33  Eidw.  1.  the  crown  might 
challenge  peremptorily  any  juror,  without  assigning  any 
cause ;  but  that  stalntft  took  away  that  right,  and  narrowed 
the'challenges  of  the  crown  to  those  for  cause  shown.  But 
the  practice  since  this  statute  has  uniformly  been,  and  it  is 
clearly  settled,  not  to  compel  the  crown  to  show  cause  at  the 
time  of  objection  taken,  but  to  put  aside  the  juror  until  the 
whole  panel  is  gone  through.  Hawkins,  on  this  point,  says, 
(PL  Cr.  b.2.ch.  43.  s.  2.  8.3.)  ''if  the  king  challenge  a  juror 
before  the  panel  is  perused,  it  is^  agreed  that  he  need  not 
show  any  cause  of  his  challenge,  till  the  whole  panel  begone 
through,  and  it  appears  that  there  will  not  be  a  full  jury 
without  the  person  so  challenged.  And  if  the  defendant,  in 
order  to  oblige  the  king  to  show  cause,  presently  challenge, 
touts  paravaite  ;  yet  it  hath  been  adjudged,  that  the  defen- 
dant  shall  be  first  put  to  show  all  his  causes  of  challenge  be- 
fore the  king  need  to  show  any.''  And  the  learned  author 
is  fully  borne  out  by  the  authorities  which  he  cites,  and  the  § 

same  rule  has  been  recognised  down  to  the  present  times.* 

a  Hale's  P.  C.  ch  86.  p.  271.  8  Bac.  Abridg,  Jury  E.  10.  Rex  v. 
Conigsmarke,  9  HowdVs  State  Trials^  1.  Rex  v.  Stapleton,  8 
HotoelVs  State  TruUs,  &0S.  Rex  v.  Borosky,  9  HowelVs  State  Trials, 
1.  Rex  V.  Gray,  Id.  137.  S.  C,  T.  Raym.47S.  Rex  v.  Grahmc, 
12  HomWs  Statt  Trials,  646.    Rex.  ▼.  Cook,  18  HoweWs  State 
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1327.  '^^^^  acknowledged  right  of  peremptory  challenge  exist' 

s^F^V'^i^/  ing  in  the  crown  before  the  statute  of  33  Edw.  L,  and  die 
U.  Sutes    uQifonn  practice  which  has  prevailed  since  that  statute,  to 
Ifarchant.   allow  a  qualified  and  conditional  exercise  of  the  same  rigt^t, 
if  other  sufficient  jurors  remained  for  the  trial,  demonstrate, 
as  we  think,  that  no  such  power  of  selecting  his  jury  be- 
longs, or  was  ever  supposed  to  belong,  by  the  common  law, 
to  the  prisoner ;  and  that,  therefore,  he  could  not  demand, 
as  matter  of  right,  a  separate  trial  to  enable  him. to  exercise 
it.     In  a  separate  or  joint  trial,  he  could  at  any  time  be  de- 
feated by  the  crown  of  such  choice,  by  its  own  admitted  pre- 
rogative. 
/  The  circumstances  already  alluded  to,  of  the  right  of  each 

prisoner  on  a  joint  trial  to  exercise  his  full  right  of  peremp- 
tory challenge,  and  the  small  number  of  jurors  usually  re- 
turned on  the  panel  at  the  assizes,  accounts  in  a  very  satis- 
factory manner  for  the  language  used  in  some  of  the  cases,  as 
to  the  necessity  of  directing  separate  trials  where  the  pri- 
soners refused  to  join  in  thpir  rhallengeji.  Thepl^n  reason 
was,  that  otherwise  there  could  be  no  trial  at  all,  for  defect 
of  jurors,  at  the  same  assizes  ;  and,  therefore,  the  Court,  in 
furtherance  of pubUc  justice,  were  accustomed,  without  the 
consent  of  the  prisoners,  to  direct  a  separate  trial.  In  this 
way  the  reason  of  the  practice  is  understood  by  Lord  Hale, 
(2  Hale  P.  C.  ch.  34.  p.  263.)  and  by  Hawkins,  (Hawk.  P. 
C.  b.  2.  ch.  41.  8.  9.)  and  by  other  more  recent  writers  on 
common  law.'*  In  this  manner  the  language  of  Lord  Holt 
in  CharnockU  case,  (12  HoweWs  State  Trials,  1454.  S.  C* 
3  Salk.  81.)  is  to  be  interpreted  ;  for  it  is  manifest,  that  he 
could  not  intend  that  there  could  not  be  a  joint  trial  where 
the  prisoners  challenged  separately,  for  no  rule  was  better 
settled  in  his  time  than  that  they  could.  Indeed,  in  Rex  v. 
Orahme,  (12  HoweWs  State  Trials,  646.  673.)  the  same 
.^  learned  judge  uses  similar  language  in  a  sense  which  admits 

of  no  other  interpretation  ;  and  this  was  the  answer  given 
to  it  when  cited  in  a  later  case  for  the  like  purpose. 

Trials,  311.   Rex  v.  Home  Tooke,  £5  HowtWs  State  Trials,  1. 24, 
1   Chitty's  Crim.  Law^  533.    Rex  7.  Campion,  1  HowtlVa  State 
7}riah,  1050. 
a  1  Chitti/'s  Crim.  Law,  635.    See  Starkie's  Cnm.  PL  35. 
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That  case  is  Rex  v.  Noble  and  others,  in  1713,  before      ]837. 
Lord  Chief  Justice  Parker^  and  reported  in  the  State  Tri-   .,^/-^»/ 
als.  (9  Hargr.  St.  Tr.  1.  S.  C.  16  HowelPs  St.  Tr.  731.)  In    ^  ^^*^' 
that  case,  which  was  an  indictment  for  murder,  Noble  roov-   Marchant. 
ed  the  Court  for  a  separate  trial,  and  the  motion  was  de- 
nied. He  was  convicted,  and  when  brought  up  for  judgment, 
he  moved  in  arrest  of  judgment  this  very  matter,  that  there 
was  a  mis-trial,  because  (to  use  his  own  words)  *^  we  were 
severed  in  our  challenges,  and  yet  ware  tried  together  by  • 

the  same  jury ;''  and  he  relied  upon  the  language  of  Lord 
Holt,  in  Chamock^s  case,  aS  in  point.  The  Court  overruled 
the  objection,  and  stated,  that  Lord  Holt's  language  referred 
solely  to.  the  public  inconvenience,  on  account  of  a  probable 
defect  of  jurors,  and  not  to  any  matter  of  right  in  the  pri- 
soners. Sentence  was  accordingly  passed  upon  the  prisoner, 
and  he  was  executed.  There  is  a  curious  and  learned  com- 
mentary appended  in  a  note  to  this  trial,  which  was  printed 
before  the  execution  of  Noble,  in  which  an  attempt  was 
made  to  question  the  correctness  of  the  decision.  But  it  is 
therein  admitted,  that  Noble's  counsel  decline;d  to  argue  the 
point,  though  requested  ;  from  which  we  cannot  but  infer, 
that  they  thought  the  objection  unfounded.  The  decision 
itself  has  never  since  been  questioned,  or  denied.  We 
have,  therefore,  in  the  present  case,  not  merely  the  absence 
of  any  authority  in  favour  of  the  matter  of  right,  but  the 
course  of  practice,  and  the  general  reasoning  deducible 
from  the  prerogative  of  the  crown  against  it;  and,  lastly,  a* 
direct  authority,  in  times  when  the  administration  of  crimi- 
nal justice  was  unsuspected,  on  the  very  point. 

Such  is  the  substance  of  the  reasons  which  induce  us  to 
decide  against  the  claim  as  a  matter  of  right.  In  our  opi- 
nion, it  is  a  matter  of  sound  discretion,  to  be  exercised  by  the 
Court  with  all  due  regard  and  tenderness  to  prisoners,  ac- 
cording to  the  known  humanity  of  our  criminal  jurispru- 
dence. • 

A  certificate  is,  accordingly,  to  be  sent  to  the  Circuit 
Court. 

Certificate.  This  cause  came  on,  &c.  On  conside- 
ration whereof,  it  is  ordered  and  adjudged  by  this  Court. 
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1327,  that  it  be  certified  to  the  said  Circuit  Court,  that  where  two 
or  more  persons  are  jointly  charged  in  the  same  indictment, 
with  a  capital  otfence,  such  persons  have  not  a  right,  bj  the 
550  Chests  laws  of  the  country,  to  be  tried  severally,  separately,  and 

of  Tea.  apart,  the  counsel  for  the  United  States  objecting  thereto; 
but  that  such  separate  trial  is  a  matter  to  be  allowed  in  the 
discretion  of  the  Court  before  whom  the  indictment  is  tried. 
All  which  is  ordered  to  be  certified,  &c. 


[CONBTBUCTION  OF  STATUTE.     JumiSOICTlON.] 

The  United  States  against  350  Chests  of  Tea.    Lip- 

piNCOTT  and  Others,  Claimants. 

The  term  **  eonceaUd^^^  as  used  in  the  68th  sectioD  of  the  Ihity  Act 
of  the!2d  of  Match,  1799,  ch.  1£8.  applies  onJy  to  articles  intend- 
ed to  be  secreted  and  withdravvn  from  public  view  on  account  of 
the  duties  not  having  been  paid,  or  secured  to  be  paid,  or  from 
^ome  other  fraudulent  motive.  The  forfeiture  inflicted  by  that  sec- 
tion, does  not  extend  to  a  case  where,  the  duties  not  having  been 
paid  or  secured  in  any  other  manner  than  by  giving  the  general 
bond,  and  storing  the  goods  according  to  the  62d  section  of  the 
act,  the  goods  were  fraudulently  removed  from  the  storehouse 
agreed  upon  by  the  collector  and  the  importer,  by  some  person  other 
than  the  claimants,   who  were  bona  fide  purchasers  of  the  goods, 
and  without  their  knowledge  and  consent,  to  another  port,  where 
the  goods'  were  found  stowefl  on  board  the  vessel  in  which  they 
were  transported,  in  the  usual  manner  of  stowing  such  goods  when 
shipped  for  transportation. 

Under  the  62d  section  of  the  act,  in  the  case  of  teas,  the  duties  are 
**  secured  to  be  paid,*'  in  the  sense  of  the  law,  by  the  single  bond 
of*  the  importer,  accompanied  by  a  deposit  of  the  teas  imported,  to 
be  kept  under  the  lock  and  key  of  the  inspector,  and  subject  to 
the  control  of  the  collector  and  naval  officer,  until  the  duties  are 
actually  paid,  or  otherwise  secured ;  and  no  forfeiture  is  incurred« 
under  the  68th  section,  by  the  removal  and  concealment  of -the 
goods  on  which  the  duties  have  been  thus  **  secured  to  be  paid." 

To  authorize  the  seizure  and  bringing  to  adjudication  of  teas,  under 
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the  4Sd  secHon  of  the  act,  it  U  oecetiary,  not  onlj  that  the  chests       |  ^ay 
should  be  unaccompanied  by  the  proper  certificates,  but  also  by  the  ^^^   -I   .. 
marks  required  to  be  placed  upon  them  by  the  d9th  section.  u.  Stalp 

The  lien  of  the  government  for  duties,  attaches  upon  the  articles  ▼• 

from  the  moment  of  their  importation,  and  is  not  discharged  by    *^  m  **** 
the  unauthorized  and  illegal  removal  of  the  goods  from  the  cos-  ^^ 

tody  of  the  custom  house  officers. ' 

Qiitfre,  Whether  such  lien  can  be  enforced  agaiast  a  bona  Jide  pur- 
chaser without  notice  that  the  duties  were  not  paid  or  secured? 

The  lien  for  duties  cannot,  in  any  case,  be  enforced  by  a  libel  of  in- 
formation in  the  Admiralty;  the  revenue  jurisdiction  of  the  Dis- 
trict Courts,  proceeding  inrem^  only  extending  to  cases  of  seizures 
for  forfeUures  under  laws  of  impost,  navigation,  or  trade  of  the 
United  States. 

But  a  suit  at  common  law  may  be  instituted  in  the  District  or  Cir- 
cuit Courts,  in  the  name  of  the  United  States,  founded  upon  their 
tegai  right  to  recover  the  possession  of  goods  upon  which  they  have 
a  lien  for  duties,  or  to  recover  damages  for  the  illegal  taking  or 
detaining  the  same. 

■ 

THIS  cause  was  argued  bj  the  Attorney  General^  for  the  -Mo^^  ^^ 
United  States,  and  by  Mr.   Webster  and  Mr.  Coxe,  for  the 

claimaots. 

•  ■ 

Mr.  Justice  Washington  delivered  the  opinion  of  the  March  15tA. 
Cpurt. 

This  was  a  libel  filed  in  the  District  Court  of  the  United 
States  for  the  Southern  District  of  New- York,  in  the  name 
of  the  United  States,  against  350  chests  of  hyson  skin  tea, 
imported  from  Canton  in  the  ship  Benjamin  Rush,  as  for- 
feited to  the  use  of  the  United  States.  The  libel  charges, 
that  the  chests  of  teas  were  seized  by  the  collector  of  the 
customs  for  the  District  of  Philadelphia,  on  the  6th  of  De- 
cember, in  the  year  1 825,  at  the  city  of  New-York,  on  waters 
navigable  from  the  sea  by  vessels  often  or  more  tons  burthen, 
and  alleges  three  distinct  grounds  of  forfeiture.  First,  that 
the  teas,  being  subject  to  pay  duties,  were  imported  into 
the  United  States  at  Philadelphia,  and  were  there  unladen 
without  having  been  entered  at  any  custom  bouse,  and  with* 
/  out  a  permit  from  any  collector  and  naval  officer,  or  from  % 

any  collector  of  the  customs  of  the  United  States,  the  du- 
ties imposed  thereon  not  having  been  paid,  or  secured  to 
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1837*  ^  f^idj  according  to  law*  Secondly,  that  the  said  chests 
x^ppv^^  of  tea,  so  imported,  and  subject  to  pay  duties,  were  after- 
V.  Sutes  wards  found  concealed  on  board  a-  certain  vessel,  in  the 
350  Chefts  Southern  District  of  New- York,  the  said  duties  not  having 
of  Tea.  been  paid,  or  secured  to  be  paid,  as  the  law  requires.  Third, 
that  the  said  teas,  being  so  Imported,  and  subject  to  duties, 
were  land^  at*  Philadelphia  without  the  permit  of  the  in* 
spectors'  of  the  customs  of  that  District,  and  wel%  deposited 
in  a  storehouse  in  the  said  District,  agreed  on  by  th6  col- 
lector of  the  said  District  and  Edward  Thomson,  the  im- 
porter  of  th^  said  teas,  who,  previous  to  the  landing  thereof^ 
elected  to  give,  and  did  actually- execute  and  give,  to  the 
collector  of  the  said  District,  his  bond,  without  a  surety,  ia 
double  the  amount  of  dutie!s  chargeable  on  the  whole  amount 
of  teas  so  imported,  in  conformity  with  the  provisions  of 
the  62d  section  of  the  act  to  regulate  the  collection  of  du- 
ties on  imports  and  tonnage.  That  the  said  teas  were  after- 
wards clandestinely  and  fraudulently  removed  by  the  said 
Thomson,  or,  his  agents,  from  the  storehouse  in  which  they 
had  been  deposited,  without  any  permit  from  the  collector 
asd  naval  officer  of  the  said  District,  and  without  the  duties 
thereon  having  been  first  paid,  or  secured  to  be  paid,  and 
were  afterwards  found  concealed  as  before  mentioned^ 

To  this  libel  a  claim  and  answer  were  filed  on  behalf  of 
Joshua  Lippincott,  William  Lippincott,  and  Benjamin  W» 
Richards,  of  Philadelphia,  setting  forth,  that  the  said  teas 
were  imported  into  Philadelphia  by  Edward  Thomson, 
who  had  the  same  regularly  entered,  and  unladen  under  a 
permit  duly  granted  by  the  collector,  in  the  presence  of  the 
proper  custom  house  officers  of  that  port ;  and  that  the  said 
chests  of  tea  were  duly  inspected,  weighed,  marked,  and 
numbered,,  as  the  law  required.  That  bond  was  given  by 
Thomson^  and  the  teas  were  stored,  as  stated  in  the  libel, 
in  conformity  with  the  62d  section  of  the  law  therein  refer- 
red to  ;  that  a  certificate,  signed  and  sealed  in  due  form  of 
law,  was  issued  to  accompany  each  of  the  chests  of  tea, 
which  certificates  were  delivered  to  Thomson,  and  after- 
wards came  to  the  possession  of  the  claimants,  to  whom  a 
bill  of  sale  of  the  said  teas  had  been  made  by  the  said 
Thomson,  as  a  security  for  certain  large  advances  mado 
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by  them  to  Thomson,  and  that  the  said  certificates  were      1837* 
then  held  by  them  as  their  property.     This  bill  of  sale   ^^^v^^/ 
being  set  out  in  the  claim,  purports  to  convey  to  the  claim-    U.8ut«i 
ants  all  Thomson^s  right  in  these,  and  other  chests  of  teas,   850  Chettt 
with  power  to  enter  the  same,  from  the  custom  house  stores,     ^^  ^^^ 
and  to  secure  the  duties  thereon,  should  it  be  deemed  ne^ 
cessary,  as  a  collateral  security  for  certain  notes  granted, 
and  to  be  granted,  to  Thomson,  by  the  claimants.     Th^ 
claim  then  proceeds  to  state,  that  Thomson,  at  the  same 
time,  endorsed  to  the  claimants  the  invoice  and  bills  of  la- 
ding of  the  said  teas,  and  delivered  the  same,  together  with 
the  bill  of  sale,  and  his  key  of  the  store,  in  which  the  teas 
were  deposited,  to  the  claimants ;  that  the  chests  of  tea 
mentioned  in  the  libel  were  taken  from  the  storehouse  in 
which  they  bad  been  deposited  without  the  knowledge  or 
consent  of  the  claimants,  nor  can  they  say  by  what  means 
they  were  so  taken ;  but  they  have  heard  and  believe,  that 
ihey  were  taken  out  by  Thomson,  tp  whom  the  claimants 
had  delivered  the  key  for  another  purpose,  and  were  deli- 
vered to  Francis  H.  Nicoll,  who  caused  them  to  be  shipped 
to  New- York,  with  full  notice  at  the  time  that  they  were  the 
property  of  the  claimants. 

The  District  Court  decreed  the  teas  to  be  forfeited  to  the 
United  States,  from  which  sentence  an  appeal  was  prayed 
to  the  Circuit  Court,  where  the  same  was  reversed,  and 
restitution  decreed  to  the  claimants,  from  which  last  decree 
the  cause  comes  before  this  Court  by  appeal ;  and  die  only 
question  to  be  decided  is,  whether,  upon  this  libel,  and  the 
facts  agreed  upon  in  the  District  Court,  the  teas  in  question 
are  liable  to  forfeiture  for  any  of  the  causes  stated  in  Ae 
libel. 

The  first  ground  of  forfeiture  alleged  in  the  libel,  is  so  sa- 
tisfactorily disposed  of  by  the  facts  agreed  in  the  case,  that 
it  was  not  relied  upon,  or  even  noticed,  in  the  ai^ument  of 
the  cause  in  this  Court.  The  charge  is,  that' the  teas  in 
question,  being  subject  to  the  payment  of  duties  upon  their 
importation,  were  unladen  at  the  port  of  Philadelphia,  with* 
out  having  been  entered  at  any  custom  house,  and  without  a 
regular  permit  to  land  the  same  haying  been  first  obtained* 
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1827.      '^^^  '^^^  agreed,  admit  that  they  were  entered,  inspected, 

V^^^v*^  bonded,  and  stored,  according  to  law,  and  particularly  to 

U.  Stales    ^jjg  Q2d  section  of  the  Duty  Act,  as  alleged  in  the  claio). 

a50  Chesifl       The  next  alleged  cause  of  forfeiture  is,  that  the  teas 

of  Tea.     lyere  found  concealed  on  board  a  certain  vessel,  the  duties 

thereon  not  having  been  paid,  or  secured  to  be  paid. 

This  charge  is  also  negatived  by  the  statement  of  facts^ 
which  admits,  that  the  teas  were  not  secreted,  nor  were  they 
found  secreted  at  the  time  of  seizure,  on  board  the  vessel 
where  they  were  seized,  but  were  then  and  there  stowed  in 
the  usual  and  customary  manner  of  stowing  such  property, 
Question  as  when  put  on  board  for  transportation.  It  is,  nevertheless, 
forftiturey  on  insisted,  on  the  part  of  the  United  States,  that  although  the 

the  KJSs^^be- ^®'^^''^^'®"  *^*^  the  teas  were  not  found  secreted,  must  now 
ing  found  con-  be  admitted  as  a  fact  not  to  be  controverted  in  argument,  ne- 
vertheless, the  Court  is  bound  to  say  that,  upon  a  view  of  the 
facts  agreed  in  the  statement,  which  forms  part  of  this  record, 
they  were  concealed  in  point  of  law,  and  according  to  the 
true  intent  and  meaning  of  the  actof  Congress,  under  which 
the  seizure  was  made.  These  facts  are,  that,  after  the 
teas  were  placed  in  the  storehouse  agreed  upon  by  the  col- 
lector and  the  importer,  they  were  fraudulently  removed 
from  thence  by  some  persons  other  than  the  claimants,  and 
without  their  knowledge  or  consent ;  and  after  a  regular  en- 
try and  clearance  at  the  custom  house  in  Philadelphia,  were 
shipped  on  board  the  vessel  in  which  they  were  seized,  and 
transported  to  the  port  of  New- York,  the  duties  thereon 
not  having  been  paid  or  secured,  in  any  other  manner  than 
by  giving  the  general  bond,  and  'storing  the  teas  according 
to  the  provisions  of  the  62d  section  of  the  Duty  Act. 

This  question  arises  out  of  the  68th  section  of  the  Duty 
Act,  and  depends  upon  the  true  construction  of  that  sec- 
tion. It  declares,  so  far  as  concerns  this  particular  case, 
*'  that  every  collector,  &c.  shall  have  full  power  and  au- 
thority to  enter  any  ship  or  vessel  in  which  they  shall  have 
reason  to  suspect  any  goods,  &c.  subject  to  duties,  are  con- 
cealed, and  therein  to  search  for,  seize,  and  secure,  any 
such  goods,''  &c.  and  ''  all  such  goods^  &c.  on  which  the  duties 
shall  not  have  been  paidj  or  secured  to  be  paid,  shall  be  for- 
feiled." 


OF  THE  UNITED  STATES.  491 

The  argument  upon  this  section  is,  that,  after  the  goods      1827. 
are  stored,  according  to  the  provisions  of  the  62d  section,  v.^p^>r^^ 
the  fraudulent  removal  of  them  from  the  place  in  which  they    ^'  ^^^^^ 
are  so  deposited,  without  a  permit,  and  without  paying  or  350  Chests 
securing  the  duties,  in  the  mode  prescribed  by  the  act,     ^^  ^®^* 
amounts  to  a  concealment  of  them,  in  whatever  place,  and 
under  whatever  circumstances,  they  may  be  found ;  that  the 
real  ground  of  forfeiture  of  goods  so  removed,  is  the  non- 
payment of  the  duties,  or  the  not  securing  of  the  same  ac- 
cording to  the  provisions  of  this  section  ;  and  the  conceal- 
ment of  them  is  merely  a  circumstance  to  warrant  the  cus- 
tom house  officer  in  searching  for,  seizing,  and  bringing 
them  to  adjudication. 

The  Court  cannot  yield  its  assent  to  either  of  these  pro- 
positions.  The  act  provides  for,  and  defines,  by  express 
enactments,  the  various  acts  which  should  draw  after  them 
the  penalty  of  forfeiture  of  the  goods  imported.  Thus,  if 
they  be  unladen  at  any  other  time  than  in  open  day,  unless 
by  a  special  license,  or  at  any  other  time,  without  a  permit 
by  the  proper  officer,  they  are  subject  to  forfeiture  under  the 
fiftieth  section ;  and  the  Kke  consequence  follows  as  to  dis- 
tilled spirits,  wines  or  teas,  which  are  landed  without  the 
special  permit  provided  for  by  the  37th  section,  or  other- 
wise than  under  the  inspection  of  the  surveyor  or  other  of- 
ficer acting  as  inspector  of  the  revenue,  contrary  to  the  di- 
rection of  the  38th  section.  These  are  all  acts  of  illegal  impor- 
tation, and,  on  that  ground,  the  goods  are  made  liable  to  for- 
feiture. But  after  they  arc  regularly  entered,  landed,  bonded 
and  stored,  there  is  no  part  of  this  act  which  exposes  them 
to  this  penalty  for  being  illegally  withdrawn  from  the 
place  of  their  deposit,  without  a  permit  from  the  proper 
officer,  or  without  the  duties  thereon  being  first  paid  or  se- 
cured to  be  paid.  Nor  would  it  seem,  but  for  the  extraor- 
dinary circumstances  which  have  attended  these  and  the 
other  teas  mentioned  in  these  proceedings,  to  have  been  ne- 
cessary to  devise  other  guards  than  those  which  the  62d 
section  of  the  act  has  provided  for  securing  to  the  United 
States  the  payment  of  the  duties.  The  key  of  one  of  the 
locks  to  be  placed  on  the  store  in  which  the  teas  are  depo^ 
sited,  is  directed  to  be  retained  by  ths  inspector,  who  is  for- 
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1 837*  bidden  toideliver  out  an  j  part  of  them  without «  written  per- 
v^rv^^  mit  from  the  collector  and  naval  officer,  to  the  obtaining  of 
U.  States  ^bieh,  it  IB  necessary  that  the  duties  should  be  first  paid  on 
MO  Chests  the  parcel  which  the  owner  desires  to  remove,  or  should  be 
of  Tea.  secured  to  be  paid  by  a  bond  with  surety  or  sureties  to  the 
satisfaction  of  the  collector,  on  the  penalty  and  on  the  terms 
prescribed  in  this  section.  The  security  thus  provided  by 
the  deposit  might  be  lost  by  the  destruction  of  the  articles 
themselves  by  fire,  or  might  be  jeoparded  by  the  fraudulenti 
the  felonious,  or  the  violent  removal  of  them  from  the  place 
of  their  supposed  safe  custody.  But  that  they  should  be  so 
removed  with  the  flraudulent  connivance,  or  inconsequence 
of  the  culpable  carelessness  of  the  inspector.  Or  of  any  other 
officer  of  the  customs,  was  a  ride  which  probably  did  not  en- 
ter into  the  contemplation  of  the  legislature.  Be  this  as  it 
may,  it  is  perfectly  clear,  that  no  provision  is  any  where 
made  to  meet  the  case  of  goods  so  illegally  removed,  wbe« 
tiier  by  subjecting  them  to  forfeiture,  or  by  p<Mntiog  out  any 
other  remedy  to  guard  the  government  against  the  loss  to 
which  those  acts  might  expose  it.  A  remedy,  although  it 
may,  under  certain  circumstances,  bean  inadequate  one,  is, 
LiMof  the  go-  nevertheless,  provided  by  the  general  principles  of  law.  The 
Se  dlitiM.  '"^  '*®"  ^^  *^®  government  for  the  duties,  which  attached  upon 
the  articles  from  the  moment  of  their  importation,  was  not, 
and  could  not  be,  discharged  by  the  unauthorized  and  ille* 
gal  removal  of  the  articles  from  the  custody  of  the  inspector, 
or  other  custom  house  officer,  having  charge  of  them,  and 
might  have  been  enforced  by.the  ordinary  remedies  provided 
by  law  in  similar  cases.  Whether  it  could  be  enforced 
against  a  fair  btmafidt  purchaser  of  goods,  removed  from 
the  store  by  a  permit  from  the  proper  officers,  without  no- 
tice that  the  duties  were  not  paid  or  vSecured,  is  a  question 
which  does  not  arise  in  this  case,  and  upon  which  no  opinion, 
therefore,  is  intended  to  be  given. 

In  order,  then,  to  subject  teas  illegally  removed  from  the 
storehouse  in  which  they  were  deposited,  to  forfeiture,  un- 
der this  count  in  the  fibel,  it  is  essential  for  the  United  States 
to  prove,  upon  the  trial,  not  only  that  the  duties  for  which  they 
were  liable  were  unpaid,  or  not  secured  to  be  paid,  but  that 
they  were  found  concealed  at  the  time  they  were  seized.  A 
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BUBpicion  of  thiB  fact,  if  boneBtly  entertained  hj  the  person      1897. 
searching  for,  and  making  the  seizare,  would  be  infficientto  v^^v^^^/ 
protect  him  against  any  claim  for  damages  in  consequence    ^'  ^^^^ 
of  those  acts,  although  it  should  afterwardB  appear,  on  the  950  Chsfts 
trial,  that,  in  point  of  fact,  the  articles  were  not  concealed,     of  Tea» 
But  the  owner  of  the  goods  is  not  pot  upon  his  trial  to  prove 
that  the  duties  were  paid  or  secured,  until  that  fact  is  esta- 
blished.    The  expressions  in  the  latter  part  of  this  section 
leave  no  room  for  doubt  upon  this  point.    They  are,  that 
'<  all  such  goodt^  &c.  on  which  the  duties  shall  not  have  been 
paid,  or  secured  to  be  paid,  shall  be  forfeited,"  that  is  to 
say,  the  goods  so  concealed  and  seized. 

The  argument,  that  goods  subject  to  duties  are,  in  the 
view  of  the  law,  and  hy  a  fair  construction  of  this  section. 
concealed  wherever  and  under  whatever  circumstances  they 
may  be  found,  is  equally  inadmissible.  If  that  were  the  in- 
tention of  the  legislature^  the  offence  would  consist,  not  in 
the  concealing  of  such  godds,  but  in  having  the  possession 
of  them ;  and  the  authority  to  seize,  applying  to  such  a  case, 
would,  no  doubt,  have  extended  to  all  goods  wherever foxmd 
out  of  their  place  of  deposit,  on  which  the  duties  had  not 
been  paid,  or  secured  to  be  paid.     The  term  concealed  used  / 

in  this  section,  is  one  of  plain  interpretation,  and  obviously 
applies  to  articles  intended  to  be  secreted'  and  withdrawn 
from  public  view  on  account  of  their  being  so  subject  to  du- 
ties, or  from  some  fraudulent  motive. 

But  if  the  argument  upon  this  part  of  the  case  were  well  Goods  not  lia- 
founded,  the  count  in  the  libel  which  we  are  now  examining  y|*  *  ui»n  ^ihe 
could  not  be  maintained,  since  we  are  all  of  opinion,  that  %^^^^^  of  ^^^ 
the  duties  upon  these  teas  were  secured  to  be  paid,  within  the  ving  beta  te- 
fair  construction  of  the  62d  section  of  the  duty  law.     By  ^"'^^^' 
this  section,  the  duties  upon  all  goods  imported,  and  subject 
thereto,  are  to  be  paid,  or  secured  to  be  paid,  before  a  per- 
mit to  land  them  can  be  granted.     If  the  importer  elect  not 
to  pay  them,  he  is  at  liberty  to  secure  them  by  bond  with  one 
or  more  sureties  to  the  satisfaction  of  the  collector,  or  the 
collector  may  accept  his  own  bond  without  sureties ;  but, 
in  the  latter  case,  the  goods  themselves  must  be  deposited 
with  the  proper  custom  house  officer  pointed  out  in  the 
section.     These  provisions  apply,  thus  fan  to  all  kinds  of 
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1 837.  S^odfl.  The  difference  as  to  the  mode  of  secoring  the  4a* 
v^^  r*^  ties  between  teas  imported  from  China  or  Europe,  and  otter 
U.  Siites  goods,  consists  in  the  following  particulars.  As  to  the 
5S0  Chests  former,  the  teas,  where  bond  without  sureties  is  given,  are  to 
of  Tea.  be  deposited,  at  the  expense  and  ride  of  the  importer,  in  a 
store  to  be  agreed  on  by  him  and  the  inspector,  on  which 
the  inspector  is  to  affix  two  locks,  the  key  of  one  lo  be  re- 
tained by  himself,  and  the  other  to  be  kept  by  the  importer; 
and  it  is  made  the  duty  of  the  inspector  to  attend,  at  all 
reasonable  times,  for  the  purpose  of  delivering  out  the  teas 
as  the  same  may  be  required ;  but  he  is  forbidden  to  deliver 
any  part  of  them  without  a  permit  in  writing,  signed  by  the 
collector  and  naval  officer,  to  the  obtaining  of  which,  it  is 
required,  that  the  duties  on  the  teas  to  be  delivered  shall  be 
first  paid,  or  secured  to  be  paid,*by  a  bond  to  be  given  with 
a  surety  or  sureties,  to  the  satisfaction  of  the  coUe^rtor,  for 
payment  of  the  duties  at  particular  periods  mentioned  in 
the  section.  And  in  case  the  duties  should  not  be  paid  at 
the  period  so  stipulated  in  the  first  bond,  or  secured  to  be  paid 
in  the  manner  last  specified,  the  collector  is  required  to  seU, 
at  public  auction,  so  much  of  the  teas  as  may  be  necessary, 
and  after  retaining  the  sum  which  shall  not  have  been  so 
paid,  or  secured,  together  with  the  expenses  of  sale  and  safe 
keeping  of  the  teas,  to  return  the  overplus,  if  anj,  to  the 
owner  thereof. 

As  to  goods  other  than  teas,  if  the  importer  elect,  instead 
of  paying  the  duties,  or  securing  the  same  by  giving  bond 
with  satisfactory  sureties,  to  give  his  own  bond  without  sure- 
ties, the  collector  is  required  to  accept  such  bond,  together 
with  a  deposit  of  so  much  of  the  goods  on  which  the  duties 
are  payable,  as  in  his  judgment  shall  be  sufficient  security 
for  the  amount  of  the  duties  for  which  such  bond  shall  have 
been  given,  together  with  the  chaise  of  safe  keeping,  and 
seizing  the  same,  which  goods,  so  deposited,  are  to  be  kept 
by  the  collector  at  the  expense  and  risk  of  the  party  on 
whose  account  they  were  deposited,  until  the  sum  specified 
in  the  bond  shall  become  due  ;  and  if  the  same  be  not  then 
paid,  so  much  of  the  goods  deposited  as  may  be  necessary 
to  discharge  the  duties  and  expenses  are  to  be  sold,  and 
the  proceeds  to  be  disposed  of  as  in  the  former  case. 
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From  fhis  recital  of  the  roost  material  parts  of  the  above  )  837. 
section,  it  is  most  apparent,  that  the  legislature  contemplated  v^^-v^^h/ 
the  bond  of  the  importer,  accompanied  by  a  deposit  of  all  ^'  oMt» 
the  teas  imported,  to  be  kept  under  che  lock  and  key  of.  the  S50  Chetts 
inspector,  and  subject  to  the  control  of  the  collector  and  ^^  '^•** 
naval  officer  until  the  duties  were  paid,  or  otherwise  se- 
cured, as  an  equivalent  security,  with  a  bond,  and  approved 
sureties,  if  the  importer  had  elected  to  give  such  a  bond  in 
the  first  instance.  By  no  other  construction  can  the  express 
terms  of  the  section  be  satisfied.  The  importer  has  an 
option  allowed  him,  at  the  time  of  making  his  entry,  to  se- 
cure the  duties^  instead  of  paying  them.  How  may  he  secure 
them  ?  The  section  proceeds  immediately  to  point  out  the 
two  following  modes :  ^^  On  the  same  terms  and  stipulations 
as  on  other  goods  imported ;''  that  is  to  say,  by  bond,  with 
sureties  satisfactory  to  the  collector,  or  ^^  by  his  own  bond  in 
double  the  amount  of  the  duties,'*  which  latter  bond,  accom- 
panied by  the  deposit  of  the  teas,  as  before  mentioned,  the 
collector  is  required  to  accept.  It  is  perfectly  obvious, 
that  this  latter  security  is  to  be  accepted  in  lieu  of,  and  as 
equivalent  to,  the  former.  And  we  may  confidently  ask,  is 
it  not  so  ?  The  condition  of  the  China  trade  must  be  in  a 
deplorable  state,  and  must  necessarily  be  discontinued, 
whenever  the  value  of  the  teas  imported  from  that  country 
shall  fall  below  the  amount  of  the  duties  imposed  upon 
them ;  and  unless  such  a  state  of  things  could  have  been 
contemplated,  what  better  security  for  payment  of  the  du- 
ties could  have  been  devised,  consistent  with  the  existence 
of  the  trade  itself,  than  the  uncontrolled  possession  of  the 
articles  subject  to  the  duties,  with  the  power  to  sell  the  same 
for  their  discharge  in  case  they  should  not  be  paid  when 
they  should  become  due,  or  should  not  be  otherwise  secured 
to  be  paid  ?  As  an  additional  evidence  that  Congress  con- 
sidered this  security  as  at  least  equivalent  to  bond  with  ap- 
proved securities,  this  section  goes  on  to  provide,  that  the 
amount  of  each  bond  taken  for  the  duties  on  any  teas  deU- 
vered  under  a  permit  from  the  store  after  a  deposit,  shall  be 
endorsed  immediately  on  the  original  bond  given  by  the  im- 
porter, specifying  the  amount  of  duty  secured  on  the  teas 
delivered  out  by  whom,  and  the  term  of  payment.     If 
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1827*      ^^^'^  ^^  whole  quantity  of  tens  deposited  flbouM  be  witb- 

^^v*^  drawn  in  the  laode  prescribed  by  this  section,  either  at  one, 

U.  Bum    ^f  ^1  different  periods^  before  the  eipiratton  of  the  term  of 

9M  Chaiu  credit  allowed,  the  United  States  would  have  precisely  the 

of  Tern,     ggyne  security  that  the)  .would  hare  had,  if  the  importer  had, 

in  the  first  instance,  elected  to  give  bond,  with  approved 

sureties,  instead  of  his  own  bond,  accompanied  by  a  depo* 

sit  of  the  articles  themselves  subject  to  the  diities. 

Th«  goods  not  ,  In  conseiquence  of  an  intimation  of  the  Attorney  .Gene- 

laitura  ^onder  ni^  that,  in  case  the  decision  of  the  Court  should  be  against 

^  ^  "^V  the  United  States  upon  what  we  have  called  the  second 

tioD  of  the  act.  *^ 

count  in  the  Ubel,  he  should  move  to  amend  the  libel  by 
inserting  a  count  under  the  43d  section  of  this  law,  the 
cause  was  argued  at  the  bar  as  if  such  a  count  now  formed 
a  part  of  the  libeU  But,  if  the  above  opinion  be  correct,  it 
is  oianifest  that  such  a  count  would  not  help  the  case,  since, 
if  ttie  duties  were  secured  to  be  paid  according  to  the  provi- 
sions of  the  69d  section,  no  forfeiture  could  be  decreed  un- 
der the  43d  section.  The  fects  agreed,  present,  besides^ 
an  additional  reason  why  such  a  decree  could-not  properly  be 
made  under  that  section,  since  they  admit,  that  each  chest  of 
the  teas  in  question,  at  the  time  of  seizure,  was  duly  number- 
ed, and  had  on  it  all  the  marks  which  the  law  requires,  and 
that  the  certificates  required  by  the  act  to  accompany  each 
of  the  chests,  remained  in  the  hands  of  the  claimants  at  Phi- 
ladelphia. Now,  we  are  all  of  opinion,  that,  to  authorize  a 
seizure  of  teas,  and  bringing  them  to  adjudication,  it  is  ne- 
cessary, under  the  43d  section,  not  only  that  the  chests 
should  be  unaccompanied  by  the  proper  ceriificatesy  but 
also  that  they  should  be  unaccompanied  by  the  mark*  re- 
quired to  be  placed  upon  them  by  the  39th  section.  Both 
must  concur  in  order  to  justify  a  seizure,  and  to  raise  such 
a  presumption  that  the  teas  are  liable  to  forfeiture,  as  to 
throw  upon  the  claimant  the  burthen  of  proving  that  they 
were  imported  according  to  law.  and  that  the  duties  thereon 
were  paid,  or  secured  to  be  paid,  in  order  to  avoid  a  sen- 
tence of  condemnation. 

Enou^  has  already  been  said  to  dispose  of  the  thinf 
count  in  the  libd,  even  if  it  had  been  pressed  in  the  aigo- 
ment  of  the  cause,  since  it  is  not  pretended  that  there 
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is  any  section  of  the  above  act  which  aubjectB  teas  to  for*      i^^j 
feiture,  on  the  ground  of  their  having  been  ehndestinely  v.^^^^^^^ 
and  fraudulently  removed  from  the  store  in  which  they  were    ^*  States 
deposited,  by  the  importer  or  by  any  other  person,  without  a  550  cheflts 
permit,  and  without  the  duties  thereon  having  been  first    o^  Tea. 
paid  or  secured  to  be  paid.     It  is  quite  unlikely  that  a  case 
so  extraordinary  and  disgraceful  as  that  which  has  given  rise 
to  this  controversy,  was,  or  could  have  been  anticipated  by 
the  legislature,  which  enacted  the  law  under  consideration. 
One  would  have  supposed,  but  for  the  instance  before  us, 
that  the  act  llad  provided  every  guard  for  the  safety  of  the 
public  interest,  which  any  imaginable  contingency  could 
have  rendered  necessary. 

The  only  remaining  objection  taken  to  ttie  decree  of  the  Wbethtr  the 
Circuit  Couirt  is,  that  the  payment  of  the  duties  to  which  led^su^'s ^f^^^^ 
these  teas  were  subject,  ought  to  have  been  made  a  condi-  ^«   duties, 
tion  of  their  restitution  to  the  claimants,  or  that  they  shonM  lerted  in  the 
have  been  decreed  to  be  sold  towards  the  payment  of  the  ?"■•"*  ^^■■^ ' 
duties  for  which  the  original  bond  of  Thomson  was  given, 
and  which  remained  unpaid. 

Admitting  that  those  duties  were  even  now  doe,  which  is 
not  the  case,  we  could  not  yield  our  assent  to  the  correct- 
ness of  this  objection,  even  if  the  prayer  of  the  libel  had 
corresponded  with  such  a  decree,  and  even  if  the  teas  in  « 

question  were  liable  for  duties  beyond  those  properly  charge* 
able  against  the  quantity  seized,  which  is  by  no  means  con*' 
ceded. 

By  the  9th  section  of  the  Judiciary  Act,  the  District 
Courts  have  exclusive  original  cognizance,  amongst  other 
subjects,  of  all  civil  causes  of  admiralty  and  maritime  juris-* 
diction,  including  all  seizures  under  laws  of  impost,  naviga- 
tion, or  trade,  of  the  United  States,  where  the  seizures  are 
made  on  waters  navigable  from  the  sea  by  vessels  of  a  spe- 
cified burthen,  within  their  respective  Districts,  as  well  as 
upon  the  high  seas ;  and,  also,  of  all  seizures  made  on  land, 
or  other  waters  than  as  aforesaid,  and  of  all  suits  for  pe- 
nalties and  forfeitures  incurred  under  the  laws  of  the  Uni-> 
ted  States.  They  have,  also,  cognizance  concurrent  with  the 
State  Courts,  of  all  suits  at  conmion  law  where  the  Unitecl 
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States  sue,  where  the  matter  in  dispute,  exclusive  of  costs, 
amounts  to  the  sum  or  value  of  1 00  dollars. 

Now,  it  is  not  pretended  that  this  is  a  civil  cause  of  ad^ 
miralty  and  maritime  jurisdiction  ;  and  it  has  already  been 
shown,  that  there  is  no  law  of  the  United  States,  of  impost 
or  otherwise,  to  warrant  the  seizure  of  the  teas  in  question, 
or  to  subject  them  to  forfeiture.  But,  even  if  there  were 
such  a  law,  the  only  procec^iog  which  could  have  been  in- 
stituted under  it,  must  have  been,  to  forfeit  the  articles 
seized,  and  not  to  subject  them  to  the  payment  of  duties.  If 
the  case  be  not  one  of  forfeiture,  we  can  percdve  no  ground 
upon  vfbich  the  District  Court  could  entertain  a  suit,  by  way 
of  libel,  to  enforce  the  payment  of  duties.  No  jurisdiction 
is  conferred  upoA  that  Court  in  such  a  case,  either  by  the 
above  section  of  the  Judiciary  Act,  or  by  any  other  act  of 
Congress*  There  is  no  doubt,  but  that  a  suit  at  common  law 
Blight  be  instituted  in  that  Court,  as  well  as  in  the  Circuit 
Court)  in  the  name  of  the  United  States,  founded  upon  their 
legal  right  to  recover  the  possession  of  goods  upon  which 
they  have  a  Uen  for  duties,  or  damages  for  the  illegal  taking 
or  detaining  of  the  same.  But  the  remedy  which  has  been 
selected,  is  not  one  which  can  obtain  the  sanction  of  diis 
Court. 

The  decree  of  the  Circuit  Court,  reversing  that  of  the  Dis* 
trict  Court,  and  awarding  restitution  to  the  claimants,  must 
be  affirmed. 


se 


iDsVlSK  OF  LANDS  CHARGED  WITH  THX   PATMINT  OF  D1BT8.J 

Potter,  Appellant,  against  Gardner  and  others,  Respon- 
dents. 


A  devise :  *'  I  give  and  devise  to  my  beloved  son.  E.  W.  G.,  two 
third  parts  of  that  my  Perry  Farm,  so  called/*  &c.  •'to  him,  the 
said  £.  W.  G.,  and  to  his  heirs  and  assigns  for  ever,  he.  my  said 
son  £.  W.  G.  paying  all  my  just  debts  out  of  said  esUte.  Aod 
I  do  hereby  order,  and  i]t  is  my  will,  that  my  son  £.  W.  Q.  shall 
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pay  all  my  just  debts  out  of  the  estate  herein  given  to  him  as  afore-       |  ^aj 
said,**  creates  a  charge  upon  the  estate  in  the  hands  of  thedefisee. 

A  honafide  purchaser,  who  pays  the  purchase  money  to  a  person  au- 
thorized to  sell,  is  not  bound  to  look  to  its  application,  whether  in 
the  case  of  lands  charged  in  the  hands  of  an  heir  or  devisee  with 
the  payment  of  debts,  or  lands  devised  to  a  trustee  for  the  payment 
of  debts. 

But  if  the  money  be  misapplied  by  the  devisee  or  trustee,  with  the 
CO  operation  of  the  purchaser,  he  remains  liable  to  the  creditors 
for  the  sum  so  misapplied. 

On  a  bill  filed  by  an  executor  against  a  devisee  of  lands  charged  with 
the  payment  of  debts,  for  an  account  of  the  trust  fund,  &c.  the 
creditors  are  not  indispensable  parties  to  the  suit.  The  fund  may 
be  brought  into  Court,  and  distributed  under  |ts  direction,  accord- 
ing  to  the  rights  of  those  who  may  apply  for  it. 

THIS  cause  was  argued  by  the  Attorney  General  and  Mr.  Feb.  %d. 
Potter  Sot  the  appellant,  and  by  Mr.  Webster  zui  Mr.  D.  B, 
Ogden  for  the  respondents. 

Mr.  Chief  Justice  Marshall  deliTered  the  opinion  of  the  Feb.  9ih^ 
Court. 

This  is  an  a|ipeal  from  a  decree  of  the  Court  of  the  Uni- 
ted States  for  the  First  Circuit  in  the  District  of  Rhode 
Island.     The  case  was  this : 

On  the  7th  of  July,  1817,  Peleg  Gardner  made  his  last 
will,  in  which,  among  other  things,  he  devised  as  follows :  ^'  I  ^ 
give  and  devise  to  my  beloved  son  Ezekiel  W.  Gardner  two 
third  parts  of  all  that  my  ferry  farm,  so  called,'^  &c.  ^'  to 
him  the  said  Ezekiel  W.  Gardner,  and  to  his  heirs  and  as- 
signs for  ever,  he,  my  said  son  Ezekiel  W.  Gardner,  paying  all 
my  just  debts  out  of  said  estate.  And  I  do  hereby  order,  and 
it  is  my  will,  that  my  son  Ezekiel  W.  Graidner  shall  pay  all 
my  just  debts  out  of  the  estate  herein  given  to  him  as  afore- 
said/' The  testator  gives  to  his  wife,  the  plaintiff,  Hannah,  ^ 
a  part  of  his  real  and  personal  estate  for  life,  in  lieu  of  dower, 
and  to  his  daughter,  the  other  plaintiff,  other  parts  of  his 
real  and  personal  estate. 

Peleg  Gardner  died  soon  after  the  making  of  his  will,  and 
Ilia  several  devisees  entered  into  the  estates  devised  to  them 
respectively. 

On  the  1 3tb  of  July,  1 8 1 8,  the  Court  of  Probates  for  the 
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coaDtj,  in  pursuance  of  a  statute  made  for  tliat  purpose,  ap« 
pointed  commissionert  to  receive  and  examine  the  claims  of 
the  creditors,  who  made  a  report  on  the  10th  daj  of  Jolj, 
1 820,  from  which  it  appears  that  the  debts  proved  against 
the  estate  and  allowed,  amount  to  {7593  14  cents,  exclusive 
of  b  claim  of  {1000  exhibited  by  one  Manu,  which  was  dis- 
allowed, and  for  which  a  suit  has  been  commenced  against 
the  executrix. 

The  testator  had  devised  the  remaining  third  part  of  his 
ferrjr  estate  to  his  daughter  Isabel,  who  had  sold  and  con- 
veyed the  same  to  her  brother  Ezekiel.  After  which  Eze- 
kicl  agreed  to  sell  the  whole  estate  to  the  appellanti  Elisba 
R.  Potter,  for  the  amount  of  {1 5,000. 

This  bill  is  filed  by  the  executrix  and  devisees  of  Peleg 
Gardner,  to  subject  the  purchase  money  of  the  ferry  estate 
to  the  payment  of  the  testator^s  debts.  The  decree  of  the 
Circuit  Court  was  in  favour  of  the  plaintifis  below;  and 
from  that  decree  Elisha  R.  Potter  has  appealed  to  this 
Court. 

The  bill  contains  many  charges  of  fraudulent  combination 
between  Ezekiel  W.  Gardner,  and  Elisha  R.  Potter,  which 
it  would  be  waste  of  time  to  review  in  detail,  because  they 
are  not  sustained,  and  because  the  case  rests  on  principles 
of  equity,  which  are  believed  to  be  well  settled. 

The  first  objection  made  to  the  decree  is,  that  the  plain- 
tifis have  no  right  to  ask  the  aid  of  a  Court  of  equity,  because 
they  cannot  assert  the  claims  of  the  creditors  who  could 
have  proceeded  at  law  against  the  estate  in  the  hands  of  Elze- 
kiel,  and  may  now  proceed  at  law  against  the  remaining 
estate  of  Peleg.  That  the  plaintifis  can  give  no  dischaige 
which  will  extingnish  the  rights  of  the  creditors,  and  that  the 
creditors  ought,  for  that  reason,  to  have  been  made  parties 
to  the  suit. 
*  The  cmditori  The  bill  states,  and  so  is  the  fact,  that  the  whole  estate  of 
Mbi«  pKrt^s!'  Peleg  Gardner,  both  real  and  personal,  was  disposed  of  by 
his  will ;  and,  as  the  ferry  estate  devised  to  Ezekiel  was  the 
fund  provided  for  the  payment  of  his  debts,  his  devisees  and 
legatees  took  immediate  possession  of  the  property  bequeath- 
ed to  them  respectively,  and  nothing  remains  in  the  hands 
of  the  executrix  wherewith  to  satisfy  the  creditor.    The 
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bill  also  states,  that  Ezekiel  W.  Gardner  is  insolvent,  or  in  13^7. 
very  doubtful  circumstances ;  that  a  considerable  part  of  the 
parchase  money  has  been  applied  to  the  payment  of  bis  own 
debts,  and  that  the  plaintiffs  ha vc^  cause  to  fear  that  the  residue 
will  be  misapplied  in  the  like  manner,  so  that  the  whole  trust 
fund  will  be  wasted,  and  the  property  bequeathed  to  them 
be  taken  by  the  creditors.  These  allegations  are  not  con- 
troverted, and  make,  we  think,  a  very  clear  case  for  an  ap- 
plication to  a  Court  of  equity.  It  is  true,  that  the  creditors 
might  have  been  made  parties  defendants,  but  we  do  not 
think  them  parties  who  may  not  be  dispensed  with*  So 
much  of  the  fund  as  yet  remains  may  be  brought  into 
Court,  and  may  be  distributed  according  to  the  rights  of  those 
who  may  apply  for  it.  We  have,  then,  no  doubt  of  the  ju- 
risdiction of  the  Court. 

We  have  as  little  doubt  of  the  liability  of  the  ferry  es*  The  teiucor'i 
tate  while  in  the  hands  of  Ezekiel,  to  the  creditors  of  the  J^^  thJ  fo*^ 
testator.     The  words  of  the  will  c  reate  an  express  charge.  ««tKii  in  the 
^'  I  give  and  devise  to  my  beloved  son,  Elzekiel  W.  Gardner,  devisee,  Eie- 
and  bis  heirs,  for  ever,  two  thirds  of  my  ferry  farm,  he  pay-  ^'^^  ^' 
ing  all  my  just  debts  out  of  said  estate."     More  explicit 
words  could  not  have  been  used.    It  is  admitted  by  the 
counsel  for  the  appellant,  that  these  words  would  chaise  the 
estate  in  a  country  where  the  law  did  not  previously  charge 
it ;  but  since,  in  Rhode  Island,  lands  are  liable,  by  law,  to 
the  debts  of  the  testator,  the  will  superadds  nothing  to  this 
legal  charge. 

It  may  be  admitted,  that,  as  between  the  devisee  and  the  Effect  ef  the 

111    ^^        ^ 

creditor,  no  chaige  is  superadded  by  the  will ;  but  the  rela-  ^^^  i^jaod 
tion  of  the  devisees  to  each  other  is  materially  affected  by  "P®°  ^*     ^ 

^  ^  cliarge  created 

it.  A  testator  cannot,  by  his  will,  withdraw  from  his  ere-  by  the  will. 
ditors  any  property  which  the  law  subjects  to  their  claims, 
but  be  may  provide  a  particular  fund  for  his  debts,  and  if 
the  creditors  resort  to  a  different  fund,  those  to  whom  the 
property  so  taken  by  them  was  given,  are  entitled  to  com- 
pensation out  of  the  fund  provided  for  debts.  Examples 
of  this  principle  abound  in  the  books.  Personal  property 
is  universally  liable  for  debts.  If  the  particular  fund  pro- 
vided by  the  testator  for  that  object,  be  of  that  description, 
and  a  specific  thing,  bequeathed  to  another,  be  taken  in  exe- 
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1897.      cution  by  a  creditor,  it  has  never  been  doubted,  that  the 
v^^^  ^^^  legatee  whose  property  has  been  taken,  may  resort  to  the 
Fotter       ^pug^  (^j^^  fop  compensation.     The  principle  is  too  well  set- 
Gardner.    ^1^  ^^  ^  n^^  A  subject  for  .discussion.     The  law  of  Rhode 
Island,  then,  subjecting  lands  to  the  pa}  ment  of  debts*  can 
have  no  influence  on  the  case  before  the  Court.     Thefeny 
estate,  had  it  remained  in  the  possession  of  the  devisees^ 
would  not  only  have  been  liable  to  the  creditors,  but  wouM 
have  been  liable  to  the  other  devisees  and   legatees,  for 
such  portions  of  their  property  as  had  been  applied  in  pay- 
ment of  the  debts  of  the  testator. 
QuMUonwbe-      What  change  has  been  made  by  the  sale  to  Elisba  R. 

ther  the  ettKte  n     .      * 

rfliDKiiMd     M  rotter  f 

Slliir  of "  th^  Although  this  question  has  been  argued  with  great  earnest- 
purchaser.  ness,  and  at  considerable  length,  scarcely  any  real  difference 
exists  between  the  parties.  The  appellees  seem  to  yield  to 
the  authority  of  those  modern  decisions  which  deny  the  dis- 
tinction between  lands  charged  in  the  hands  of  an  heir,  or 
devisee,  with  the  payment  of  debts,  and  lands  devised  to  a 
trustee  for  the  payment  of  debts.  They  admit,  that,  ia 
either  case,-  the  purchaser  who  pays  the  purchase  money  to 
the  person  authorized  to  sell,  is  not  bound  to  look  to  its  ap- 
plication. But  they  contend,  that  if  the  purchase  money 
be  misapplied  with  the  co-operation  of  the  purchaser,  he  re- 
mains liable  to  the  creditors  for  the  sum  so  misapplied.  The 
counsel  for  the  appellants  assent  to  this  proposition.  It  is 
/  scarcely  necessary  to  say,  that  so  much  of  the  purchase  mo- 
ney as  remained  unpaid  when  this  suit  was  instituted,  is  lia- 
ble to  the  creditors,  and  is  applicable  by  the  Court  to  the 
purposes  of  the  trust.  What,  then,  is  really  in  dispute  be- 
tween the  parties  ?  Nothing  but  the  questions  how  much 
of  the  purchase  money  remains  unpaid,  and  how  much  of  it 
has  been  applied  to  the  debts  of  Ezekiel,  with  the  co-ope- 
ration of  Mr.  Potter. 

The  whole  purchase  made  by  Mr.  Potter  amounted  to 
15,800  dollars,  of  which  15,000  dollars  were  given  for  the 
ferry  estate,  and  800  for  a  lot  in  Jamestown,  purchased 
by  Ezekiel  from  his  sister  Isabel.  One  third  of  the  ferry 
estate  had  also  been  purchased  by  Ezekiel  from  Isabel,  so 
that  5,80O^dollar8  of  the  whole  purchase  money,  was  given 
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for  property  not  charged  by  the  will  of  Peleg  Gardner  with 
hi^  debts,  and  the  remaining  10,000  dollars  for  property 
whirh  was  so  charged*  That  sum  constituted  tbm  trust 
fund* 

In  the  arrangement  between  the  parties.  Mr,  Potter  re- 
tained 3,500  dollars  for  a  debt  due  to  him^elf,  and  paid 
debts  due  from  Ezekiel,  to  the  amount,  as  stated  in  the  an- 
swers, of  1,830  dollars,  making,  in  the  whole,  5,330  dollars. 
On  a  subsequent  agreement  between  the  parties,  Potter 
paid  a  debt  of  Ezekiel,  amounting  to  800  dollars ;  so  that 
Potter  has  himself  paid  the  debts  of  Ezekiel  to  the  amount 
of  6,330  dollars,  being  330  dollars  out  of  the  trust  fund. 
His  cash  payments,  at  that  time,  are  stated  at  318  dollars 
66  cents. 

In  June,  1820,  the  parties  came  to  a  settlement,  when  a 
balance  of  7,729  dollars  62  cents,  was  found  to  be  iii  the  hands 
of  Potter,  for  which,  he  says,  he  gave  his  note,  payable  to  or- 
der, in  good  mortgages  in  South  Kingston,  or  in  the  State  of 
New- York,  and  a  negotiable  cash  note,  payable  to  the  de- 
fendant's order,  for  4,000  dollars,  on  the  25th  of  March, 
1822.  * 

The  cash  payments  stated  by  the  defendants,  amount  to 
4,318  dollars  64  cents.  The  residue  of  the  purchase  money 
has  either  been  applied  by  Potter  himself  to  the  payment  of 
Ezekiei's  debts,  or  is  comprehended  in  the  note  payable  in 
mortgages,  or  remains  in  his  hands  unaccounted  for.  In 
either  case,  it  is  liable,  so  far  as  it  exceeds  the  sum  of  5,800 
dollars,  which  is  not  charged  by  the  will,  to  the  creditors  of 
Peleg  Grardner.  This  Court  does  not  enter  into  minute 
calculations  to  ascertain  the  precise  sum  due.  An  account, 
if  it  be  found  necessary,  comprehending  the  necessary  cal- 
culations of  interest,  may  be  taken  in  the  Circuit  Court. 
The  note  payable  in  mortgages  is  not  alleged  to  be  paid, 
and,  not  being  negotiable,  would  pass  to  an  assignee,  subject 
to  the  equity  which  was  attached  to  it  when  in  the  hands  of 
Ezekiel  W.  Gardner. 

The  defendant,  Elisha  R.  Potter,  has  been  stated  to  be 
liable  for  the  debts  of  Peleg  Gardner,  for  so  much  of  the 
purchase  money  of  the  trust  estate  as  remains  in  his  hands. 
So  far  he  is  liable  directly  and  immediately,  and  is  properly 
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Potter 

V. 

Gardner. 
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1 827.     decreed  to  pay  the  mooey  ioto  Court    But,  so  far  as  he  ha« 

\^^^^^^  applied  the  mooey  to  the  debts  of  Ezekiel,  his  respoosibibtj 

Potter      ^  Q^(^  i^Q  think,  immediate,  but  depends  on  the  fiukire  of 

Gardner.    Ezekiel  to  pay  ;  the  decree  ought,  in  the  first  instance,  to  be 

against  Ezekiel,  and,  if  the  money  cannot  be  obtained  bom 

him,  then  against  Elisha  R.  Potter. 

Ho  doubt  exists  of  the  right  of  any  of  the  parties  to  con* 
test  the  claim  of  any  creditor.  The  report  of  the  commit- 
sioners  may  be  prima  facie,  but  is  not  conclusive  evidence  of 
the  claim.  The  creditor  may  ascertain  his  debt  by  a  suit  in 
the  State  Court,  or  the  executrix  may  contest  it  in  the  Court 
of  the  United  States.  If  Elisha  R.  Potter,  or  Ezekiel  W. 
Gardner,  suppose  the  executrix  to  be  unfaithful  to  her  dutj 
in  this  respect,  the  Court  will  permit  either  of  them  to  uae 
her  name  in  opposition  to  the  claim. 

We  are  of  opinion,  that  so  much  of  the  decree  as  may 
subject  Elisha  R.  Potter  to  the  debts  of  Peleg  Gardner,  be- 
^  yond  the  purchase  money  remaining  in  his  hands,  and  be- 

yond the  money  paid  by  him  in  dischaige  of  the  debta  of 
Ezekiel  W.  Gardner,  after  deductir^  therefrom  the  amount 
of  the  estates  purchased  by  the  said  Ezekiel  from  his  sister 
Isabel,  ought  to  be  reversed,  and  that,  in  all  other  things,  it 
ought  to  be  affirmed. 

Dbcree.  This  cause  came  on,  &c.  On  consideration 
whereof,  this  Court  is  of  opinion,  that  there  is  error  in  so 
much  of  the  decree  of  the  said  Circuit  Court  as  subjects 
Elisha  R.  Potter  to  the  payment  of  a  larger  sum  of  money 
than  now  remains  in  his  hands  of  the  original  purchase  mo- 
ney, added  to  the  sum  he  has  applied  to  the  payment  of  the 
debts  of  Ezekiel  W.  Gardner,  after  deducting;  therefrom 
the  amount  given  for  the  estates  purchased  from  Isabel 
Gardner ;  and  in  so  much  of  the  said  decree  as  directs  the 
said  Elisha  R.  Potter  to  pay  the  sums  he  has  misapplied  to 
the  debts  of  Ezekiel  W.  Gardner,  and  for  which  he,  the 
said  Ezekiel,  is  liable  in  the  first  instance,  before  he,  the 
said  Ezekiel,  shall  have  failed  to  pay  the  same.  It  is, 
therefore,  the  opinion  of  this  Court,  that  so  much  of 
the  said  decree  as  is  contrary  to  this  opinion,  be  rc- 
VERSED  and  annulled,  and  that  the  same  be,  in  all  other 
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respects,  ArpiRMED ;  and  the  cause  is  remanded  to  the  said 
Circuit  Court,  with  directions  to  reform  the  said  decree  ac- 
cording to  this  opinion,  and  to  do  all  other  things  therein  as 
equity  and  justice  may  require.  In  taking  any  account  be- 
tween any  of  the  parties  which  may  be  necessary  for  giv- 
ing effect  to  this  order,  interest  is  to  be  computed  according 
to  law  and  usage. 
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[Surety.] 


The  Ubtited  States  against  Nicholl. 

■ 

The  act  of  May  15th,  1820,  cb.  625.  s.  3.,  which  requires  aew  sure- 
ties to  be  given  bj  certain  public  officers  on  or  before  the  30th  of 
September,  1820,  does  not  expressly,  or  by  implication,  discharge 
the  former  sureties  frpm  their  liability. 

The  sureties  are  not  responsible  for  moneys  placed  by  the  govera- 
ment  in  the  hands  of  the  principal,  after  the  legal  termination  of 
his  office ;  but  they  are  responsible  for  moneys  which  came  into  his 
hands  while  in  office,  and  which  he  subsequently  failed  to  account 
for  and  pay  over. 

In  general,  laches  is  not  imputable  to  the  government :  But,  qtutrtf 
whether,  in  case  there  is  an  express  agreement  between  the  govern- 
ment and  the  principal,  giving  time  to  the  latter,  and  suspending 
the  right  of  the  former  to  tfue,  the  sureties  are  not  discharged  as  in  a 
similar  case  between  private  individuals  ? 

A  mere  proposition  to  give  time,  and  suspend  the  right  to  sue,  upon 
certain  conditions  and  contingencies,  which  are  not  proved  to  have 
been  complied  with,  or  to  have  happened,  will  not  discharge  the 
sureties. 

The  cases  of  the  United  States  v.  Kirkpatrick,  (9  ffJieat.  Rfp.  720.) 
and  the  United  States  v.  Vanzandt,  (11  fflieai.  Rep.  184.)  applied 
to  the  determination  of  the  present  case. 

THIS  cause  was  argued  by  the  Attorney  General  and  ^^^'  ^^^^ 
Mr.  Sampson  for  the  plaintiiTs,  and  bj  Mr.  D.  B.  Ogdtn 
for  the  defendant. 


Mr.  Justice  Trimble  delivered  the  opinion  of  the  Coiirt.  Mb''*  ^'*' 
Vol.  XII.  e4 
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U.  States 

V. 

NichoU. 


The  questions  to  be  decided  id  this  case  arise  out  of  a  bill 
of  exceptions,  taken  by  the  plaintiffs,  to  the  charge  and  in- 
structions of  the  Circuit  Court  to  the  jury  upon  the  trial  of 
the  cause. ' 

The  suit  was  founded  on  the  official  bond  of  Robert  Swart* 
wout,  as  navy  agent,  and  with  whom  the  defendant  bad  be- 
come bound  as  one  of  his  sureties.  The  bond  bears  date 
the  22d  day  of  February,  181-9 ;  aid  is  in  the  penalty  of 
20,000  dollars,  with  the  usual  condition,  to  be  void  if  Swart- 
wout  should  faithfully  perform  the  duties  of  his  office,  and 
account  for,  and  pay  over,  .when  required,  the  public  pro- 
perty and  money  placed  in  his  hands. 

The  declaration  alleges,  as  a  breach  of  the  condition  of 
the  bond,  that  Swartwout^s  accounts  had  been  settled  by  the 
proper  accounting  officers  on  the        day  of  ; 

and  that,  upon  that  settlement,  a  large  balance  had  been 
found  against  him,  which  he  had  failed  and  refused  to  paj 
over  to  the  United  States  when  required.  The  pleadii^ 
having  been  made  up  according  to  the  practice  of  New- 
York,  so  as  to  put  in  issue  the  matters  in  controversy  be- 
tween the  parties,  the  plaintiffs  gave  in  evidence  to  the  jury 
the  bond,  with  its  condition,  and  Swartwout's  settled  account, 
duly  certified  from  the  treasury  department ;  and  the  defen- 
dant gave  in  evidence  a  letter  from  the  Secretary  of  the  Na- 
•vy  to  Robert  Swartwout,  dated  the  26th  day  of  February, 
1819;  two  commissions  to  Swartwout  as  navy  agent,  the 
one  dated  the  16th  day  of  October,  1818,  and  the  other  the 
30th  day  of  November,  1818,  and  the  following  letter,  dated 
the  8th  day  of  December,  1 823,  from  Mr.  Pleasanton,  agent 
of  the  treasury,  to  Mr.  Tillotson,  the  district  attorney,  which 
will  be  more  particularly  noticed  hereafter : 


"  Treasury  Department,  Fifth  AtiditorU  Office, 

December  8,  ^  823. 

^<  Sir  :  From  the  best  information  I  can  obtain,  it  seems 
pretty  certain  that  if  we  foreclose  the  mortgage  given  to  the 
United  States  by  General  Robert  Swartwout,  and  expose 


a  This  cause  was  tried  in  the  Court  below  by  the  late  District 
Judge  Van  Nsss. 
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the  property  to  sale,  subject  to  a  previous  mortgage  given  to 
Mr.  Coster,  we  shall  lose  the  whole,  or  nearly  all  of  our 
debt,  this  property  being  our  only  reliance,  if  the  sureties 
should  be  discharged  by  due  course,  of  law  from  their  re- 
sponsibility for  the  payment  of  it.  Under  these  circum- 
stances,  the  only  alternative  which  presents  itself  for  securing 
any  considerable  portion  of  the  debt  is,  to  allow  General 
Swartwout  time  within  which  to  make  an  advantageous  dis- 
position of  the  property.  He  expresses  a  conddent  belief 
that  in  seven  years  he  would  be  enabled,  by  connecting  it 
with  a  banking  institution  for  which  a  charter  has  already 
been  granted  by  the  State  of  New- Jersey,  not  only  to  pay 
off  the  first  mortgage,  but  our  mortgage  also. 

"  It  has  been  recommended  by  the  Navy  Department  to 
allow  this  time,  and  I  have,  accordingly,  instead  of  three 
years,  as  intimated  to  you  some  time  ago,  determined  to  al- 
low him  seven  years,  provided  the  first  mortgagee  will 
pledge  himself  in  writing,  not  to  molest  him  for  the  same 
space  of  time ;  and  provided  also,  that  the  bank  with  which 
the  property  is  to  be  connected,  shall  go  into  operation  on 
or  before  the  first  of  October  next.  Should  the  banking  ca- 
pital not  be  made  up  by  the  time  mentioned,  and  the  bank 
fail  to  go  into  operation,  this  agreement  is  to  be  considered 
wholly  null  and  void.  You  will  be  pleased  to  take  such 
steps  as  will  give  this  arrangement  effect. 

^^  As  the  sureties  on  General  Swartwout^s  bond  dispute 
our  right  to  recover  the  penalty  from  them,  it  will  be  your 
duty  forthwith  to  institute  suits  against  them  in  the  Circuit 
Court,  and  judgment  going  against  us  there,  you  will  re- 
move the  cause  to  the  Supreme  Court,  it  being  very  de- 
sirable that  the  law  should  be  settled  in  relation  to  bonds  so 
situated. 

''  I  have  the  honour,  &c. 

{Signed)    S.  PLEASANTON, 

Agent  of  the  Treasury. '^^ 


1827. 
U.  States 

V. 

NichoU. 


The  Circuit  Court  decided,  and,  accordingly,  instructed 
the  jury,  first,  "  That  the  defendant,  Francis  H.  Nicoll,  was 
not  responsible  for  any  defalcation  that  took  place  on  the 
part  ot  Robert  Swartwout,  as  navy  agent,  subsequent  to  the 
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1 827.      ^^*  ^*y  ^^  September,  1 820,  when,  in  a^nd^  by  the  act  of 
\^rv^^^  Congress,  passed  the  18th  of  May,  1820,  new  sureties  were 
U.  States    required  by  law  to  be  given  by  the  said  Robert  Swartwoat. 
Nicfeoll.         Secondly,  "  Thai  the  defendant  was  not  responsible  for 
any  deficiency  of  public  money  reported  on  by  the  account- 
officers  of  the   United  States,  subsequent  to  the  3Qth  of 
November,  1822,  when  it  appeared  in  evidence  that  the  ap- 
pointment  of  Robert  Swartwout,  as  navy  agent,  exj^ired  by 
its  legal  termination. 

Thirdly,  ''  That  he  left  it  to  them  to  decide  whether  the 
letter  from  S..  Pleasanton,  Esq.  addressed  to  Robert  Til- 
lotson,  Esq.  which  had  been  read  in  evidence  before 
the  jury,  did  give  further  time  to  Robert  Swartwont  for 
the  payment  of  the  debt  due  the  United  States;  and 
that  if,  in  the  opinion  of  the  jury,  the  letter  in  question 
did  give  time  to  the  said  Robert  Swartwout  until  Octo- 
ber, 1824,  or  any  subsequent  period,  that  then  the  de- 
fendant was  discharged  from  his  liability,  and  their  verdict 
should  be  rendered  for  the  defendant.  And,  lastly,  that 
the  said  several  matters  so  produced  and  read  in  evidence, 
on  the  part  of  the  said  Francis  H.  Nicoll,  were  sufficient,  in 
law,  to  maintain  the  issue  on  his  part,  and  that  the  United 
States  ought  not^upon  all  the  matters  produced  in  evidence, 
to  maintain  the  said  action,^'  &c. 

These  several  opinions  and  instructions,  are  brought  be- 
fore this  Court  for  re*examination  by  the  present  writ  of 
error. 
Tb6  forimr  Upon  looking  into  the  act  of  Congress,  passed  May  15th, 
dischar'ged "by  1^20,  entitled  '*  An  act  providing  for  the  better  oi^ganiza- 
the  let  of  tion  of  the  trieasury  department,^'  which  is  the  one  referred 
to  in  the  first  instruction,  we  are  satisfied  it  was  misconstrued 
by  the  judge.  The  second  section  of  the  act  provides  ^  hew 
and  summary  process  against  public  defaulters  and  their 
sureties,  after  the  30th  of  September,  1820.  The  scope 
and  design  of  the  act,  in  requiring  new  sureties  to  be  given 
by  that  day,  was  in  order  that,  if  such  new  sureties  should 
be  given,  the  summary  process  might  operate  upon  them,  as 
well  as  upon  the  principal,  if  the  treasury  department  should 
elect  to  pursue  such  summary  process.  This  is  nruinifest 
from  the  provision  in  the  act,  that  the  summary  process  shall 
not  affect  the  existing  sureties^ 
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1827. 
U.  8utes 

V. 

NichoU. 


The  act  no  where  directs  the  principals  to  be  discharged 
from  office,  upon  faihire  to  give  new  sureties;  and  if  the 
act  had  «o  directed,  the}  would  have  remained  in  office  un- 
til actually  removed.  The  law  does  not,  in  terms, ^declare 
the  existing  sureties  shall  be  discharged  from  and  after  the 
30th  of  September,  1820.  It  would  require  a  very  strained 
construction  of  the  statute  to  discharge  them  by  implication, 
while  their -principals  w^re  permitted  to  remaiq  in  office. 
Such  c6nstruction  would  be,  we  think,  against  the  manifest 
intention  of  the  legislature.  The  1 0th  section  enacts,  ^^th^ 
nothing  in  this  act  contained  shall  be  construed  to  take 
away  or  impair  any  right  or  remedy  which  the  United  States 
now  have,  by  law,  for  the  recovery  of  taxes,  debts,  or  de- 
mands.'' 

*  The  cases  of  the  United  States  v.  Kirkpatrick^  (9  Wheats 
Rep.  720.)  and  the  United  States  v.  Vanzandi,  ( 1 1  Wheat 
Rep.  184.)  are,  in  principle,  undistinguishable  from  this 
case. 

They  decide,  1st.  That  laches  is  not  imputable  to  the  go- 
vernment; 2d,  that  the  provisions  of  the  law  requiring  set- 
tlements by  its  officers  to  be  made  at  short  periods,  are  de- 
signed for  the  security  and  protection  of  the  government, 
and  to  regulate  the  conduct  of  those  officers ;  that  they  are 
merely  directory  to  those  officers,  and  form  no  part  of  the 
contract  with  the  sureties.  And  the  last  case  decides,  3dly. 
That  where  the  act  expressly  directs  a  defaulting  officer  to 
be  recalled  at  the  expiration  of  six  months  from  the  time  of 
bis  default,  his  sureties  are  not  discharged,  but  remain  lia- 
ble for  his  defaults  thereafter,  until  he  is  actually  recalled* 

If  the  second  instruction  given  to  the  jury  was  intended  Second  jn- 
to  inform  them  that  the  defendant,  as  surety  of  Swart- 
wout,  was  not  legally  responsible  for  money  placed  by 
the  government  in  his  hands,  after  the  legal  termination  of 
his  office,  it  was  unquestionably  correct ;  and  this  is  the 
sense  in  which  we  suppose  the  Court  meant  to  be  under- 
stood. But  if  it  was  intended  to  convey  the  idea,  that  he 
was  not  responsible  for  money  which  came  to  Swartwout's 
hands  while  in  office,  but  which  be  afterwards  failed  to  ac- 
count fof  and  pay  over,  it  was.  clearly  incorrect. 


■tructtgn. 
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1837.  ^^  deciding  upoD  the  third  iDstructioii  given,  as  to  the 

v^^-v<^%^  effect  and  operation  of  Mr.  Pleasanton's  letter  to  the  Dis- 
U.  States    ^^^^  Attorney,  it  is  not  intended  to  give  any  intimation  of 
Nioboil.     what  would  be  the  opinion  of  this  Court,  if  it  had  appeared 
froih  the  letter,  that  the  government  had  made  any  arrange* 
tioD.  ment  with  Swartwout,  without  the  assent  of  his  sureties, 

whereby  the  right  of  the  government  to  sue  upon  the  bond 
had  been  suspended  to  the  first  day  of  October,  1 824,  or  to 
any  subsequent  time.    Nothing  of  the  kind  appears  from 
ttie  letter.     It  speaks  of  a  mortgage  which  had  been  given 
by  Swartwout,  upon  property  subject  to  a  former  mdrfgage 
to  Mr.  Coster ;  but  it  does  net  appear  that,  by  the  terms  of  the 
mortgage,  the  right  to  sue  on  the  official  bond  was  suspend- 
ed ;  and  the  taking  of  a  collateral  security,  without  suspend- 
ing the  right  to  sue  on  the  bond,  could  not  bar  the  action  on 
the  bond.  The  letter  speaks  of  an  intention  formed  of  giving 
time  upon  the  mortgage,  upon  specified  conditions  and  con* 
tmgencies ;  but  none  of  those  conditions  or  contingencies  are 
.  shown  to  have  been  complied  with,  or  to  have  happened.  The 
letter  contains  no  contract,  and  gives  no  time^er  se,  upon  any 
consideration  binding  on  the  government ;  and  that  the  letter 
did  not  intend  to  suspend  the  right  of  the  United  States  to  sue 
on  this  bond,  is  palpable,  because  it  directs  suit  to  be  brought 
thereon  immediately^     As  no  fact,  connected  with  the  let- 
ter, was  proved  by  evidence  a/mnJe,  the  construction  of  (he 
letter  upon  its  face  was  matter  of  law,  and  the  Circuit 
Court  ought  to  have  decided  and  instructed  the  jury  accord- 
ingly, that  nothing  on  the  face  of  the  letter  constituted  any 
defence  to  the  action.     There  was  nothing  but  the  con- 
struction of  the  letter  to  be  left  to  the  jury,  and  the  Court 
ought  to  have  informed  the  jury  that,  according  to  its  true 
construction,  it  did  not  give  time  so  as  to  bar  the  action 
against  the  surety. 

After  the  observations  already  made,  it  cannot  be  neces- 
sary to  go  into  any  further  reasoning  to  show  that  the  Cir- 
cuit erred  in  its  concluding  instruction,  that,  upon  the  whole 
matter,  the  law  was  for  thb  defendant.  It  was  a  conclusion 
drawn  by  that  Court  from  the  premises  it  had  assumed  in 
the  former  instruction  given,  and  the  error  of  these  premises 
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having  been  shown,  the  error  of  the  conclusion  necessarilj      1837. 

follows.  N^J^V^^^ 

Some  observations  were  made  by  the  defendant's  counsel      M'Gill 
in  argument,  as  to  the  inanner  in  which  the  debits  and  ere-     Bank  of 
dits  in   Swartwout^s  account  had  been  adjusted  by  the  ac-    ^*  S^^^- 
counting^officcrs ;  and  he  seemed  to  suppose,  that  credits 
which  ought  to  have  been  applied  towards  the  extinguish- 
ment or  lessening  of  the  debits,  for  money  placed  in  his 
hands  before  the  20th  of  November,  1 822,  had  been  impro- 
perly applied  to  the  transactions  of  Swartwout  with  the 
government  after  that  day. 

The  case  of  The  Untted  States  v.  January  ^  Patterson.    ^^^  ©^  ««• 

r><n.««n  X  '    '  '  1  government  to 

(7  CrancVs  Rep.  572.)  js  in  pomt  to  show,  that,  as  to  any  apply  the  cre- 
disbursements  of  monej  after  the  30th  of  November,  1822,  iccoin,"***" 
for  which  Swartwout  was  entitled  to  credit,  it  was  at  the 
election  of  the  government  to  apply  them  to  either  account. 
But  there  is  no  necessity  for  the  application  of  (he  princi- 
ple to  this  case;  for,  upon  looking  into  the  account,  #e 
find  that,  after  crediting  Swartwout  with  all  his  disburse- 
ments up  until  the  30th  of  November,  1822,  there  remain- 
ed, on  that  day,  a  balance  in  his  hands  unaccounted  for, 
much  beyond  the  penalty  of  the  bond  ;  so  that  no  injustice 
is  done  to  the  surety  in  the  manner  of  settling  the  account. 

Judgment  reversed,  and  a  venire  facias  de  novo  awarded. 


[SURBTT.] 

M'GiLL,  and  Others,  Plaintiffs  in  Error,  against  The  Pre- 
sident, Directors  &  Company  of  the  Bank  of  the 
United  States,  Defendants  in  Error. 

A.  W.  M'G.  gave  a  bond  to  the  Bank  of  the  United  States,  with 
sureties,  conditioned  for  the  faithful  performance  of  the  duties  of 
the  office  of  cashier  of  one  of  the  offices  of  discount  and  deposit 
during  the  term  he  should  bold  that  office.  The  president  and  di« 
rectors  of  the  bank  having  discovered  that  he  had  been  guilty  of 
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1  fi97  ^  gross  breach  of  trust,  passed  a  resolution,  at  Philadelphia,  on  the 

^^^,^.1^      £7thof  October,  1880    "  that  A.  W.  M'G  ,  cashier,  &c.  be,  and 
M'Crill  he  is  hereby  suspended  frorh  office,  till  the  further  pleasure  of  the 

y*  board  be  known  f*  and  another  resolution,  *^  that  the  piesident  of 

IT  *«  *®  office  ac  Middletowo,  be  authorized  and  requested  to  receiTe 

into  his  care,  from  A.  W.  M*6.,  the  -cashier,  the  cash,  bills  di»* 
counted,  books,  papers,  and  other  property  in  «aid  office,  and  to 
tnke  such  measures  for  having  the  duties  of  cashier  discharged,  as 
he  maj  deem  expedient,'*  These  resolutions  were  immediatelj 
transmitted  by  mail  to  the  president  of  the  office  at  Middletowo, 
who  received  them  on  the  morning  of  Hunday,  the  £9th  of  the 
same  month,  but  did  not  communicate  them  to  the  cashier,  nor 
carry  them  into  effect,  unlil  the  afiemoen  of  the  30tb,  between 
four  and  five  o'clock :  Held,  that  the  sureties  continued  liable  for 
hb  defaults  until  that  time. 
On  such  a  bond,  the  recovery  against  the  sureties  is  limited  to  the  pe- 

n^ty. 
Partial  payments  having  been  made  by  the  sureties,  (subject  to  all 
questions,)  the  application  of  these  payments  was  made  by  deduct- 
ing them  from  the  penalty  of  the  bond,  and  allowing  interest  on 
the  balance  thus  resulting,  from  the  commencement  of  the  suit, 
there  having  been  no  previous  demand  of  tne  penalty,  or  acknow« 
lodgment  that  the  whole  was  due. 
But  interest  was  refused  to  the  sureties  on  the  payments, 

Feb.  lith.  THIS  cause  was  argued  by  Mr.  D.  B.  Ogden^  for  the 
plaiDtiflf  in  error,  and  by  Mr.  Wtbsitr^  for  the  defendants  in 
error. 

Feb.  I9th,       Mr.  Justice  Johnson  delivered  the  opinion  of  the  Court. 

This  cause  comes  up  by  writ  of  error  from  the  Circuit 
Court  of  the  United  States,  held  for  the  District  of  Connec- 
ticut, in  which  the  defendants  here  obtained  a  judgment 
against  the  plaintiiTs  upon  a  penal  bond,  in  which  M^Gill 
was  principal,  the  other  defendants  sureties. 

M'Gill  was  cahhier  of  one  of  the  branches  of  the  Bank 
of  the  United  States,  and  this  bond  was  given  in  the  pen* 
al  sum  of  50,000  dollars,  conditioned  for  the  due  perform- 
ance of  that  oflice. 

The  replication  sets  out  a  great  variety  of  breaches,  and 
the  cause  was  decided  below  upon  a  special  verdict,  by 
which  was  found  for  the  plaintitTs  the  sum  of  C6,548  dol- 
lars, consisting  of  a  variety  of  items  upon  which  interest  is 
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charged  severally,  from  the  date  of  the  embezzlement  or      1827. 
other  breach,  to  the  time  of  finding  the  verdict*  v^^^v^^^ 

The  verdict  then  finds  two  payments,  one  of  20,000  dol-      M'Gill 
lars,  made  by  one  of  the  sureties  on  the  16th  of  December,  Bank  of  the 
1820;  the  other  of  500  dollars,  made  by  another  of  the      U-  3- 
sureties  on  the  22d  of  December,  1820,  on  which  they 
also  calculate  interest  to  the  date  of  the  verdict,  and  de- 
ducting the  amount  of  principal  and  interest,  strike  a  ba- 
lance of  43,182  dollars  50  cents. 

It  also  finds  the  following  facts :  ^^  That  the  President 
and  Directors  of  the  Bank  of  the  United  States,  on  the 
27th  of  October,  1 820,  at  Philadelphia,  passed  the  follow- 
ing resolution,  to  wit :  ^^  Whereas  it  appears,  by  the  report 
of  a  committee  of  the  office  of  discount  and  deposit  at 
Middletown,  that  Arthur  W.  M^Gill,  cashier  of  that  office, 
has  been  guilty  of  a  gross  breach  of  trust,  in  knowingly  suf- 
fering over  drafts  to  be  made  by  individuals ;  also  by  making 
overdrafts  himself;  therefore,  resolved,  that  A.  W.  M^Gill, 
cashier  of  the  office  at  Middletown,  be,  and  he  is  hereby^ 
suspended  from  office  till  the  further  pleasure  of  the  board  be 
known, 

^^  On  motion,  resolved,  that  the  president  of  the  office  at 
Middletown,  be  authorized  and  requested  to  receive  into 
bia  care,  from  A.  W.  M^Gill,  the  cashier,  the  cash,  bills  dis- 
counted, books,  papers,  and  other  property  in  said  office, 
and  to  take  such  measures  for  having  the  duties  of  cashier 
discharged,  as  he  may  deem  expedient.'' 

Which  resolutions  were  immediately  transmitted  by  mail 
to  the  president  of  the  Middletown  office,  who  received 
them  on  the  morning  of  Sunday,  the  29th  of  the  month,  but 
did  not  communicate  them  to  M'Gill  until  the  afternoon  of 
the  30th,  between  the  hours  of  four  and  five  in  the  after- 
noon. 

It  then  finds,  that  all  the  breaches  were  incurred  before 
the  30th,  and  goes  on  to  find  alternatively,  so  as  to  enable 
the  Court  to  give  judgment,  according  to  its  views  of  the 
law,  as  between  the  parties.  There  appear  to  have  been 
various  questions  argued  in  the  Court  below,  some  of  which 
were  decided  for  the  plaintiff,  some  for  the  defendant ;  but 
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1827*      ^  the  plaintiff  below  seeks  an  affirmance  of  the  judgpient, 

\^^*v^^  and  has  not  sued  out  a  writ  of  error,  it  follows,  that  we 

^*^"^     confine  ourselves  to  those  points  only  which  were  decided 

Bank  of  the  against  the  plaintiff  here.     These  were  two,  one  of  them 

U.  S.       going  to  the  whole  right  to  recover,  the  other  to  theappficar 

tipn  of  the  payments  towards  the  discharge  of  the  sum  to  be 

recovered. 

Liabiiitj  of     The  first  of  these  was,  whether  the  sureties  were  not  dis- 

e  aureties.     ^j|g^|^^^  ^pgQ  facto  from  further  liability,  by  the  resolution 

of  the  parent  bank  on  the  27th ;  or  if  not  on  that  day,  then 
on  the  29th,  the  day  on  which  it  was  received  at  Middle- 
town  by  mail.  If  discharged  on  either  of  those  days,  it 
would  follow,  that  the  plaintiffs  below  could  not  have  ju(^- 
ment,  since  the  finding  was  up  to  the  day  following. 

We  are  unanimously  and  decidedly  of  opinion,  that  the 
ground  assumed  by  the  defendants  below  cannot  be  main- 
tained. What  was  there  in  the  resolations  of  the  parent 
bank  to  discharge  the  obligors  at  all  from  their  liability  ? 
The  resolution  was  only  to  suspend,  and  this  imphes  ttie 
right  to  restore.  The  cashier's  salary  went  on,  and  had  the 
board  rescinded  their  resolution,  what  necessity  would  there 
have  existed  for  a  redelivery  of  his  bond  ? 

But  there  is  no  necessity  for  placing  the  decision  on  this 
ground,  since,  notwithstanding  the  resolution  of  the  board 
is  expressed  in  the  present  tense,  a  future  operation  must 
necessarily  be  given  it,  from  a  cause  that  could  not  be  over- 
come, the  distance  of  the  parties  from  each  other.    Time 
became  indispensable  to  giving  notice,  and  the  day  on 
which  the  communication  reached  the  president  of  the 
Middletown  bank,  was  a  day  not  to  be  profaned  by  the  bu- 
siness of  a  bank.     There  was,  then,  no  obligation  to  deli- 
ver the  notice,  and  dispossess  the  cashier,  until  the  30tb, 
and  the  law  makes  no  fractions  of  a  day. 
Application  of     ^^  Court  below,  in  applying  the  payments,  directed 
the  payments,  them  to  be  deducted  from  the  penalty  of  the  bond,  and  then 
gave  interest  upon  the  balance  thus  resulting.  This,  with  the 
exception  of  the  interest,  was  the  most  favourable  application 
possible  for  the  defendants  below ;  and  the  interest  on  the  ba- 
lance having  been  only  allowed  from  the  date  of  the  suit,  and 
the  sum  thus  ascertained  falUngabort  of  the  penalty  of  the  bond . 
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we  think  the  defendaDt  below  has  nothing  to  complain  of.      1827. 
It  will  be  discovered^  by  reference  to  dates,  that  the  payments  >^^  /^^ 
here  made  preceded  the  institution  of  the  suit,  and,  although  I>^»mo»d 
made  by  the  sureties,  they  were  made  severally,  for  any    Prestmaiu 
thii^  ttiat  appears  to  the  contrary  from  the  verdict.   Tech- 
nically, then,  the  judgment  to  be  entered  would  have  been  y 
a  judgment  for  the  penalty  of  the  bond,  and,  in  applyihg 
the  partiail  payment,  the  Court  would  have  been  governed 
by  those  principles  which  have  been  transferred  in  practice 
from  the  Courts  of  equity  to  the  Courts  of  law,  in  deciding 
on  what  terms  a  party  shall  be  released  from  the  penalty  of 
his  bond.     These  always  are,  on  payment  of  principal,  in- 
terest, and  costs.     And  it  can  constitute  no  objection  to  the 
application  of  this  principle  to  the  case  of  these  obligors, 
that  no  interest  was  allowed  them  during  the  short  interval 
between  the  payment  and  the  suing  out  of  the  writ,  since 
flie  breaches  were  incurred  long  before,  and  interest  for 
the  same  period  is  refused  to  the  bank* 

Judgment  affirmed,  with  m  percent,  interest. 


[Guarantee. — Evidence.] 

Rich ARD  Drummond,  surviving  partner  of  Charles  Drum- 
MOND,  against  the  Executors  of  George  Prestman. 

The  foUowiDg  letter  of  guarantie, 

''  BalHnune,  I7th  Nov.  180S. 
<*  Capt.  Cbarlks  Drummond, 

''  Dear  Sir : — My  soo  William  having  mentioned  to  me,  that,  incon- 
sequence of  your  esteem  and  friendship  for  him,'you  had  caused 
and  placed  property  of  yours  and  your  brothers  in  bis  hands  for  sale, 
and  that  it  b  probable,  from  time  to  time,  you  may  have  considera- 
ble transactions  together ;  on  my  part,  I  think  proper  to  guarantee 
to  you  the  conduct  of  my  son,  and  shall  hold  myself  liable,  and 
do  hold  myself  liable  for  the  faithful  discharge  of  alf  his  engage- 
ments to  you,  both  now  and  in  future.'*  (Signed,)  Geo.  PftESTiuff," 
will  extend  to  a  partnilihip  debt  incurred  by  William  P.  to 
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1  fi27  Charles  Drummond,  and  Richard  his  brother,  it  being  proted  that 

^^^  f      the  transactions  to  which  the  letter  related  were  with  them  as 

Drummond      partners,  and  that  no  other  brother  of  the  said  Charles  was  inte- 

V.  rested  therein. 

Prestman.  Yh  such  a  case,  the  record  of  a  judgment  confessed  by  the  principal, 
William  P.,  to  Richard  D.,  as  surviving  partner  of  Charles  and 
Richard  D.,  for  the  amount  of  the  debt  due  by  William  P.  to  the 
partnership  firm,  was  held  to  be  admissible  in  evidence,  inttr  aUa^ 
to  chat  ge  the  guarantee,  George  P.,  under  his  letter  of  guarantie. 

fVA.  WiML  This  cause  was  argued  by  the  Attorney  General  and  Mr. 
Meredith  for  the  plaintifT,'  and  by  Mr.  Taney  and  Mr.  Do^ 
naldson'foT  the  defendant.  * 

Mareh  dth*      Mr.  Justice  Johnson  delivered  the  opinion  of  the  Court. 

This  case  arises  on  the  following  state  of  facts :  Richard 
and  Charles  Drummond,  being  engaged  in  some  joint  mer- 
cantile adventures,  which  appear  to  have  been  carried  on 
chiefly  by  Charles,  made  consignments  in  the  year  1 803  to 
William  Prestman,  then  doing  business  as  a  commission 
merchant  in  Baltimore.  George  Prestman,  the  father  of 
William,  thereupon  addressed  to  Charles  Drummond  a  let- 
ter of  guarantee  in  these  terms  : 

"  Capt.  Charles  Drummond, 

"  Baltimore^  1 7lh  Nov.  1 803. 
"  Dear  Sir — My  son  William  having  mentioned  to  me, 
that,  in  consequence  of  your  esteem  and  friendship  for  him, 
you  have  caused  and  placed  property  of  yours  and  your 
brother^s  in  his  hands  for  sale,  and  that  it  is  probable^  from 
time  to  time,  you  may  have  considerable  transactions  to- 
gether ;  on  my  part,  I  think  proper,  by  this,  to  guaranty 
to  you  the  conduct  of  my  son,  and  shall  hold  myself  liable, 
and  do  hold  myself  liable,  for  the  faithful  discharge  of  all  his 
engagements  to  you,  both  now  and  in  future/' 

a  11  Wheat  Rep.  74.  2  Evans'  Pothier,  212.  S  Stark.  Ev.  1021. 
4602.  7  Taunt.  295.  10  East's  Rep.  271.  Tell.  Guarant.  105.  3 
Term  Rep,  454.    S  Cranch,  492.     3  Wheat.  Rep.  148.  Note  (a.) 

h  2  Sound.  411. 415. 2  Maul.  ^  Selw.  363.  5  Bos.  tf  Pull.  175. 
"  4  Cranch,  224.  7  Cranch,  69.-  1  Mason's  Rep.  361.  371.  5  Esp. 
Caa.  26.  3  Stark.  Ev.  1386.  1  Stark.  Ev.  192.  8  Harris  If 
M'Htnry,  342.    4  Johns.  Rep.  511.    10  Fes.  123. 
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The  connexion  in  business  was  kept  dp  between  the      1827, 
Drummonds  and  William  Prestman  until  Charles^  death,   ■^^0>^  .^^^ 
after  which  Richard,  who  resided  in  Norfolk,  came  up  to  I>'«mniond 
Baltimore  to  adjust  the  accounts  of  the  concern  with  Wil-   Prestman. 
liam,  and  then  received  from  him  an  account  stated  as  be- 
tween him  and  Charles  Drummond,  on  which,  after  some 
corrections,  which  appear  on  the  face  of  the  account,  the  ba- 
lance is  struck,  for  which  this  suit  is  instituted. 

This  account  commences  with  an  acknowledgment  of  a 
balance  due  the  Drummonds  in  November,  1 804,  a^id  brings 
down  their  transactions  to  December  20th,  1805. 

Upon  this  account  a  suit  was  instituted  against  William 
Prestman  in  1806,  in  the  name  of  Richard,  survivor  of 
Richard  and  Charles  Drummond,  and  a  ju^ment  confessed. 
William  Prestman  was  dead  at  the  time  of  the  trial  of  this 
cause. 

This  suit  is  now  instituted  upon  the  letter  of  guaranty ; 
and  the  declaration,  after  setting  out  the  letter  and  the  sub- 
sequent transactions  with  William,  demands  the  sum  ac- 
knowledged due  upon  the  account  stated. 

Upon  the  trial,  the  plaintiff  gn vein  evidence  the  letter  of 
guaranty,  the  account  stated  by  William,  parol  evidence  of 
subsequent  acknowledgments  of  its  correctness,  and  the  re- 
cord of  recovery  upon  that  account,  in  which  he  confesses 
judgment  to  Richard,  as  survivor  of  Richard  and  Charles 
Drummond ;  also  parol  evidence  conducing  to  prove  the 
joint  dealings  of  the  Drummonds. 

In  the  progress  of  the  trial,  the  defendants  took  exception 
to  the  admission*  in  evidence  of  the  record  of  recovery 
against  William  :  the  Court  overruled  the  exception,  and  it 
went  to  the  jury,  but  the  Court  refused  to  grant  a  prayer 
of  the  plaintiff,  that  they  would  instruct  the  jury  that, 
upon  the  whole  evidence,  he  was  entitled  to  a  verdict.  And 
to  this  refusal  the  bill  of  exceptions  is  taken,  upon  which  the 
principal  question  in  this  cause  arises. 

As  evidence  was  permitted  to  go  to  the  jury,  conducii^ 
to  prove,  as  well  the  copartnership  between  Richard  and 
Charles  Drummond,  as  the  balance  due  by  William  Prest- 
man, and  the  interest  of  Richard  in  that  balance,  it  follows, 
that  the  refusal  of  the  Court  to  give  that  ustmction*,  could 
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1827*      ^"'j  hzve  been  iipon  the  groand,  that  the  guaranty  did  not 
K^^^v^^  coFer  this  demand;  and  this,  accordingly,  has  been  the 
Drumroond  principal  question  made  in  argument. 
Prestman.        It  is  contended,  that  the  correct  construction  of  this  gua- 
ranty will  exclude  a  copartnership  debt ;  that,  in  its  language 
oi  t^e'letteV'o^  ^"^  import,  it  is  confined  to  liabilities  to  be  incurred  bj 
suaraiitie.       William  to  Charles  or  Richard  severally,  or  to  Charles  indi- 
vidually,  and  cannot  be  extended  to  a  copartnership  interest 
under  a  trade  ostensibly  carried  on  as  between  Charles  so- 
lely,  and  William. 

We  have  considered  this  question  attentively,  and  are 
'  unanimous  in  the  opinion,  that  the  guaranty  may  well  be 

construed  to  cover  the  joint  trade  of  Charles  and  Richard. 
An  interest  of  Richard  is  expressly  contemplated  by  the 
guaranty,  and  flie  language  of  the  letter  seems  more  natu- 
rally adapted  to  a  Joint,  than  a  several  interest.  For,  a  con- 
cern being  represented  in  the  person  of  any  one  of  its  mem- 
hers,  the  use  of  the  pronoun  of  the  second  person  is  natu- 
rally suggested,  and  familiarly  resorted  to,  when  we  address 
ourselves  to  an  individual  of  the  concern.  This  Court  is 
not  called  upon  to  decide  whether  the  words  might  not  also 
be  correctly  applied  to  an  individual  interest  as  well  as  a 
joint  concern  ;  it  is  enough,  for  the  purposes  of  this  action, 
if  they  will  cover  the  latter. 

It  is  a  rule,  in  expounding  instruments  of  this  cba- 
ractcfr,  ^^  that  the  words  of  the  guarantee  are  to  be  taken 
as  strongly  against  him  as  the  sense  will  admit.^^  But 
it  is  not  necessary  to  test  this  letter  by  any  canon  of  the  law 
of  guaranty  more  rigid  th^n  the  first  and  most  genera),  to 
wit,  ^^  that  no  party  shall  be  bound  beyond  the  extent  of 
the  engagement  which  shall  appear  from  the  expression  of 
the  guaranty,  and  the  nature  of  the  transaction.''  There 
18  nothing  on  the  face  of  the  letter  which  holds  out  the  idea 
of  a  connexion  between  William  and  the  Drummonds,  ex- 
clusively in  their  individual  capacity.  The  object  is, to  throw 
business  into  the  hands  of  the  guarantee's  son,  and  it  could 
not  have  been  inconsistent  with  this  idea  to  guaranty  a 
joint  trade,  as  well  as  an  individual  trade.  The  grammati- 
cal construction  of  the  language  will  sanction  this  idea,  and 
the  natiire  and  ofeject  of  the  guaranty  favours  it.     If  it  be 


OF  THE  UNITED  STATES.  519 

conceded,  that  there  is  a  latent  ambiguity  on  the  (ace  of  the      1 3^7, 
instrument,  that  ambiguity  might  well  be  explained  by  the  \^^\^^^ 
objects  of  the  instrument,  and  the  circumstances  attending  Dnunmond 
its  origin.     We  are,  therefore,  of  opinion,  that  the  Court  Presunan. 
erred  in  refusing  the  instruction  as  prayed,  and,  for  that 
reason,  the  judgment  must  be  reversed,  and  a  venire  facias 
de  novo  awarded. 

But,  as  is  the  practice  of  this  Court,  where  questions  pre- 
sent themselves  on  the  record,  and  are  argued,  upon  which 
the  same  cause  may  possibly  be  brought  back  here,  the  ^ 

Court  has  also  considered  the  question  whether  the  record 
of  the  judgment  between  this  plaintiff  and  William,  was 
properly  admitted  in  evidence* 

On  this  subject,  it  is  necessary  to  observe,  that  it  was  not.  Record  of  Um 
set  up  as  a  plea  in  bar,  nor  as  a  decision  conclusive  of  the  J^'^^^^"^  ^ 
right  of  the  party  to  recover  in  this  action.     Thcrre  was  priDciDai,  kd- 
evidence  in  the  cause  to  establish  the  defendant's  guaranty,  Sence  against 
and  the  balance  acknowledged  by  William ;  also,  evidence  ^^  suarantee. 
conducing  to  prove  the  joint  trade  carried  on  by  Charles 
and  Richard  Drummond,  through  the  hands  of  Charles, 
with  William.     This  record  was  certainly  competent  to 
prove  a  fact  which  every  judgment  is  competent  to  prove 
between  any  parties,  to  wit,  that  such  a  judgment  was  ob- 
tained between  certain  parties  in  a  certain  cause  of  action. 
It  was  also  evidence  to  prove,  that  the  cause  of  action  was 
identically  the  same  with  the  one  on  which  this  action  was 
instituted ;  and  that,  in  that  suit,  William  Prcetmao  solemnly 
acknowledges  that  the  statement  made  by  him  in  favour  p{ 
Charles  Drummond,  was  of  a  debt  really  due  on  a  joint  trade 
between    Charles    and    Richard   Drummond.     And  why 
should  not  this  be  evidence  against  George,  the  guarantee, 
who  had  tendered  himself  as  security  to  these  individuals,  in 
these  very  transactions  ? 

We  are  perfectly  aware  of  the  rule,  that  he  who  cannot 
profit  by  a  judgment  between  other  parties,  should  not  be 
damnified  by  it.  But,  here,  the  application  of  the  rule  is 
in  favour  of  the  admission  of  this  record.  Suppose  the 
suit  against  William  Prestman  had  gone  to  a  jury,  and  a 
verdict  obtained  against  this  plaintiff,  can  there  be  a  doubt. 


520  CASES  IN  THE  SUPREME  COURT 

1827«      ^^^  ^^^  record  would  have  been  admissible  in  evidence  in 
\^^   '^^    favour  of  this  defendant? 

Drummond      The  material  fact   on  this  subject  is,  that  the  liability  of 
Prestman.    ^^e  guarantee  it  dependent  upon  the  liabilitj  of  the  princi- 
pal ;  the  case,  therefore,  is  not  widely  different  from  that  of 
accessory  and  principal,  in  which  the  record  of  the  convic- 
tion  of  the  principal  is  prima  facie  evidence  against  the  ac* 

■ 

cessoiy. 

Nor  is  it  unlike  the  case  of  Green  v.  7%«  Ifew  River  Cam' 
^  pat^j  (4  Term  Rep.  590.)  in  which  it  was  held,  that  a  judg- 

ment against  a  master  for  damage,  from  the  n^ligence  of 
his  servant,' was  good  evidence  against  the  servant  in  an 
action  against  him,  by  the  master,  for  the  same  n^ligence ; 
the  recovery  in  the  one  case  being  dependant  upon  that  in 
the  other.  (See  also  Stark.  Ev.  1 88,  1 89.)  There,  the 
case  is  presented,  of  a  master  suing  the  servant  for  damage 
sustained  by  the  negligence  of  the  servant ;  the  questions 
are,  whether  the  master  has  been  damnified  by  the  negli- 
gence of  the  servant,  and  to  what  amount ;  and  the  record 
of  a  judgment  against  the  master  is  admitted  in  evidence 
against  the  servant.  The  present  case,  however,  is  a  much 
stronger  one ;  it  seems  unique  in  its  principle ;  since  the 
object  of  introducing  the  record  seems  not  so  much  to  prove 
that  a  judgment  was  obtained^  as  that  a  judgment  was  con- 
fessed. Now,  the  proof  of  William  Prestman's  JiabiJity  to 
Drummond,  was  indispensable  to  Drummond's  recovery 
against  the  guarantee.  But  this  liability  might  have  been 
proved  by  a  confession  in  writing,  or  even  by  parol,  after 
his  death,  if  not  before ;  then  why  not  by  the  more  solemn 
act  of  confessing  it  of  record  ? 

It  is  worthy  of  remark  in  this  case,  that  the  guaranty 
purports,  by  its  terms,  to  be  something  more  than  a  mere 
suretyship  for  a  debt.  The  words  are,  1  guaranty  to  you 
"  the  conduct  of  my  son/'  It  partakes,  therefore,  of  the 
nature  of  a  bond  given  by  a  surety  for  the  faithful  dischacge 
of  a  duty ;  and  it  cannot  be  doubted,  that,  in  proving  the 
fact  of  a  breach  of  the  condition  of  such  a  bond,  the  con- 
fessions of  the  principal,  after  his  death,  would  be  evidence. 
Tt  would  be  difficult  to  assign  a  reason  why  his  confessions 
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should  lose  that  character  by  increasing  in  their  solem*      1837. 

We  are  aware  that  there  are  cases  which  have  been  I^"«inioiid 
thought  to  maintain  principles  inconsistent  with  these  doc-   Presunaii* 
trines.    They  are  chiefly  collected  together  in  the  2d  voL 
of  Mr*  Miiealps  edition  of  Starkie^a  TVeatist  an  Evidencej 
title  Surety. 

We  have  examined  those  cases,  and  find  some  of  them 
of  very  little  authority,  others  inappHcable  to  the  circum-  % 

stances  of  the  present  case,  and,  generally,  in  support  of  m 

our  opinion. 

The  case  of  Davis  ei  at.  v.  Shed  et  aL  executwt^ 
(15  MtisB,  Rep.  6.)  has  no  application.  It  was  a  suit  against 
the  surety  of  an  executor,  by  a  creditor  of  the  deceased, 
who  had  obtained  judgment  against  the  executor,  and  re- 
ceived payments  of  interest  upon  the  debt.  The  question 
was,  whether  this  precluded  the  surety  from  his  plea  of  the 
act  of  limitations  of  that  State,  made  in  fiivour  of  execu* 
tors.  The  Court  decided,  that  it  did  not  preclude  him.  In 
that  case,  the  record  was  pleaded  in  bar,  and  the  decision 
given,  that  it  was  not  conclusive. 

In  the  case  of  Respublka  v.  Davis j  (3  Yeates,  138.)  an 
attempt  appears  to  have  been  made,  to  introduce  a  record 
for  the  purpose  of  proving  an  admission  of  counsel  in  evi- 
dence ;  we  cannot,  understand  on  what  principle  it  was 
rejected ;  but  the  suit  being  on  a  recognizance  that  one  Cob- 
bett  should  keep  the  peace,  and  the  breach  proposed  to  be 
established  being  the  publication  of  a  libel,  parol  evidence 
of  the  confession  of  Cobbett  was  admitted  {o  prove,  against 
the  surety,  that  he  had  published  a  libel.  So  that  this  au- 
thority would  seem  in  favour  of  our  dootrine. 

So,  in  the  Sheriffs  of  London  v.  Tindall^  (1  Esp.  Casts^ 
394.)  which  was  a  suit  against  the  surety  of  a  bailiff,  a  re- 
ceipt endorsed  on  a  warrant,  in  the  hand-writing  of  the  prin- 
cipal, was  admitted  in  evidence,  which  amounted  to  nothing 
less  than  a  confession  that  the  bailiff  had  received  a  sum  of 
money,  and  ordered  the  prisoner  discharged.  It  was  ob- 
jected, that  the  bailiff  himself  should  be  sworn,  but  the  judge 
]*efused,  and  admitted  the  evidence,  declarii^,  that  the  bi[|i< 

Vox.  XII.  66 
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1837.      liffwas,  in  fact,  the  defendant  in  the  action.    This  would 

v^^-v^^»/  go  far  to  prove,  that  even  in  William  Prestman's  life,  ttte 

Drummoiid  gtated  account  would  have  been  evidence  against  Geoi^e ; 

Prastmao.  and  the  fact  of  a  judgment  being  entered  upon  it  by  confes- 

sion,  could  not  have  been  immaterial  to  corroborate  it. 

The  case  of  Evans  et  al.  v.  Beatitj  exectUan^  (5  Esp. 
Cas.  26.)  seems  contra  ;  for  there,  in  a  suit  agtinst  the  gua- 
rantee of  one  Copper,  for  ^^  any  woollens  that  should  be 
*■  furnished  him  by  plaintiff,"  evidence  was  offered  to  prove 

*  Copper's  parol  acknowledgment  of  certain  goods  delivered, 

but  refused  on  the  ground  that  he  might  be  sworn,  and  it 
was  not  the  best  evidence  the  nature  of  the  case  would  ad- 
mit of. 

Here,  it  will  be  observed,  that  the  principal  was  living ; 
but  we  must  not  be  thought  to  concur  without  further  con- 
sideration, in  the  doctrine  that  he  could  have  been  equally 
sworn  for  the  one  party,  or  compelled  to  give  evidence  for 
the  other.  Wiih  the  surety  he  had  a  direct  interest,  and 
against  the  plaintiff  it  was  equally  direct.  In  the  present 
ease,  the  principal  was  dead.  This  case  is  loosely  reported, 
and  attributes  some  observations  to  Lord  Ellenborough 
which  we  doubt  much  the  authenticity  of. 

In  the  case  of  Higham  v.  Rxdgway^  (10  Easi^s  Rep.  122.) 
the  doctrine  on  these  subjects  is  laid  down  with  so  much 
good  sense  as  to  speak  its  own  correctness.  It  is  to  this 
effect,  that  the  principle  to  be  drawn  from  all  the  cases  is, 
that  if&  person  have  peculiar  means  of  knowing  a  fact,  and 
make  a  declaration  of  that  fact  which  is  against  Ids  interest, 
it  is  clearly  evidence  after  his  death,'  if  he  could  have  been 
examined  to  it  in  his  lifetime.  On  this  principle  it  is,  that 
entries  in  receivers'  accounts  are  admitted ;  so,  also,  an  ac- 
knowledgment by  a  witness,  of  a  debt  to  another,  or  of  an 
acquittance  of  a  debt  to  himself;  because  the  individual 
who  makes  the  acknowledgment  has  no  interest  of  his  own 
to  subserve,  but  does  it  to  his  own  prejudice.  In  all  such 
cases,  however,  the  evidence  is  received  with  due  caution, 
and  its  weight  must  rest  with  the  jury. 

The  most  stubborn  case  on  this  subject  that  we  have  con- 
sidered, is  that  oi  Deal  v.  Btck,  reported  \n^  Harris  4r 
M'Henry. 
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This  was  debt  upon  a  sheriflTs  bond,  brou^t  against  a      1897. 
surety  in  Maryland.     The  same  plaintiff  had  brought  suit,   ^^^v^^^/^ 
and  recovered  judgment  against  the  sheriff  for  the  same    Haroouit 
cause  of  action,  and  the  Court  refused  to  receive  the  record    GaBli^ 
of  that  judgment  in  evidence  as  against  the  surety.     In  the 
inferior  Courtit  was  rejected  on  a  division  of  opinion,  but  in 
the  Court  ct  flie  last  resort,  we  are  told,  the  judgment  was 
affirmed. 

On  this  decision  we  can  only  remark,  that  the  report  of 
it  is  very  brief  and  unsatisfactory ;  there  is  no  argument  of 
counsel,  or  other  means  of  determining  on  what  the  deci- 
sion turned.  If  the  attempt  was  made  to  introduce  the  re- 
cord as  final  and  conclusive  against  the  surety,  it  was  pro- 
perly rejected,  and,  in  the  absence  of  any  thing  to  prove  the 
contrary,  we  cannot  but  suspect  that  such  was  the  true  im- 
port of  that  decision.  In  any  other  view,  we  should  not 
feel  satisfied  to  recognise  its  authority. 

Judgment  reversed,  and  a  venire  faciai  de  novo  awarded. 


[CONSTRUCTIOIf  OT  TftEATT.      LoCAL  LAW.] 

Harcourt  and  others  iagainst  Gaillard  and  others. 

A  grant  made  by  the  British  governor  of  Florida,  after  the  dtf^ 
claration  of  indepeDdence  within  the  territory  lying  between  the 
Mississippi  and  the  Chatahouchee  rivers,.aiid  between  theSlst  de-- 
gree  of  north  latitude,  and  a  line  drawn  from  the  mouth  of  the  Ya- 
zoo river  due  east  to  the  Chatahouchee,  is  invalid  as  the  foundation 
of  title  in  the  Courts  of  the  United  States. 

This  cause  was  argued  by  Mr*  White  and  Mr*  Isaacks  for  Jfek  lSf&. 
the  plaintifis,  and  by  Mr.  Coxe  and  Mr*  Worihingion  for 
the  defendants.* 

a  HaWs  Law  Joum.  41 3.  SOS.  4S0.    4  Johns.  Rep.  1 6S. 
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1897.         ^^*  Jastice  Johnson  delivered  the  opinion  of  the  Court* 
The  qaestions  apon  which  this  cause  turns  arose  out  oCa 
British  grant  to  the  ancestor  of  the  plaintiff,  dated  the  24th 
of  January,  1777. 

The  land  in  controversy  is  situated  in  that  tract  of  coun- 
try which  lies  between  the  Mississippi  and  Chatahouchee 
rivers,  and  between  the  31st  degree  of  north  latitude  to  the 
south,  and  a  line  drawn  from  the  mouth  of  the  Yazoo  river, 
due  east  to  the  Chatahouchee*  From  the  earliest  times  of 
the  settlement  of  North  America,  the  region  of  territory  in 
which  that  tract  of  country  is  described,  was  the  sutject  of 
wars  and  negotiations  with  France,  Spain,  and  Great  Bri- 
tain, until  1 763,  when  Great  Britain  became  the  undisputed 
pr6prietor  of  the  whole,  from  the  lakes  Mdurepas  to  Pon- 
chartrain,  and  the  gulphs  of  Mexico  and  Florida,  by  the 
Mississippi  northwardly.  Before  that  time,  her  claim  ex- 
tended southwardly  to  the  39th  d^ree  of  north  latitude,  aa 
is  evidenced  by  her  charter  to  the  lords  proprietors  of  1677 ; 
and  from  the  same  instrument  it  appears  that  she  inter- 
fered with  the  province  of  Louisiana  by  extending  her  south- 
em  line  to  the  Pacific  ocean.  The  country  of  Florida, 
therefore,  south  of  the  29th  degree,  was  a  conquest ;  that 
north  of  the  29th  degree,  and  up  the  Mississippi,  was  held  as 
a  part  of  her  own  territory,  concerning  which  her  treaties 
with  France  and  Spain  only  established  a  disputed  boun- 
dary. 

On  the  7th  of  October,  1763,  the  king,  exercising  a  right 
which  was  never  questioned,  over  what  were  then  called 
royal  provinces,  issued  his  proclamation,  by  which  he  esta^ 
blished  the  northern  boundary  of  the  Floridas  at  the  Slat  de- 
gree of  north  latitude  from  the  Mississippi  to  the  Apalachi- 
chola,  down  that  steam  to  its  confluence  with  Flint  river,  and 
from  that  point  by  a  line  to  the  head  of  the  St.  Mary's,  and 
by  that  river  to  the  sea.  And  this  was  the  line  which,  by 
treaty  of  peace,  was  established  as  the  southern  boundary 
of  the  United  States.  After  the  peace,  the  United  States, 
Spain,  South  Carolina,  aiid  Georgia,  succeeded  to  the  dis- 
putes of  Great  Britain,  France  and  3pain,  relative  to  the 
fame  tract  of  country. 
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The  original  title  of  Sooth  Carolina,  ander  flie  grant  to  the 
lords  proprietors  was  unquestionable ;  and  she  contended 
that  she  had  never  been  legally  devested  of  soil  or  sove- 
leignty. 

Georgia  foanded  her  claim  on  the  commissions  to  her  go- 
verns Wright,  which  comprised,  within  its  jurisdiction,  the 
territory  in  question  ;  and  the  United  States  claimed  it  as  a 
conquest  from  the  British  province  of  West  Florida.  While 
Spain  insisted  that  it  was  a  part  of  Louisiana  or  Florida,  and 
as  such,  ceded  to  her  by  the  treaty  of  1783.  Finally,  South 
Carolina,  by  the  treaty  of  Beaufort,  relinquished  her  claim 
to  Geoigia,  and  the  United  States  settled  her  claim  by  takii^ 
a  cession  from  Geoigia  of  the  land  in  controversy ;  so  that, 
at  present,  the  claims  of  the  United  States,  of  the  State  of 
South  Carolina,  and  of  Geoigia,  have  become  united  in  the 
general  government. 

The  grant  to  Harcourt,  it  will  be  perceived  from  its  date, 
was  subsequent  to  the  declaration  of  independence,  and 
within  the  acknowledged  limits  of  the  United  States  ;  it, 
therefore,  involves  the  question  whether  such  a  grant  can 
be  valid ;  a  question  which  would  have  been  involved  in  less 
difficulty,  if  the  United  States  had  never  set  up  the  claim  of 
conquest.  That  ground  would  admit  the  original  right  of 
the  governor  of  West  Florida  to  grant,  and  if  so,  his  right  to 
grant  might  have  continued  in  force  until  the  treaty  of  peace ; 
and  the  grant  in  that  case  to  Harcourt  might  have  had  ex- 
tended to  it  the  benefit  of  those  principles  of  public  law 
which  are  applicable  to  territories  acquired  by  conquest; 
whereas,  the  right  set  up  by  South  Carolina  and  Georgia 
deny  all  power  in  the  grantor  over  the  soil ;  the  question 
which  they  present,  is  one  of  disputed  boundaries,  within 
which,  the  power  that  succeeds  in  war  is  not  obliged  to  re- 
cognise as  valid  any  acts  of  ownership  exercised  by  his  ad- 
versary. 

There  are  several  reasons  for  putting  the  claim  of  the  Uni- 
ted States  out  of  the  question.  She  has  abandoned  it,  and  it  is 
very  clear,  could  never  have  sustained  it  The  very  ground 
on  which  she  denied  the  capacity  of  Spain  to  conquer,  or 
take  by  cession,  the  territory  on  the  Mississippi,  was  fatal  to 
the  pretensions  set  up  by  her  against  Geoigia  and  South 
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Carolina,  to  wit,  that  Spain  could  not  acqaire  by  conqOett 
a  territory  within  the  limits  claimed  by  an  ally  in  the  war* 

But  there  was  another  reason.  There  was  no  territory 
within  the  United  States  that  was  claimed  in  any  other  right 
than  that  of  some  one  of  the  confederated  States ;  therefore, 
there  could  be  no  acquisition  of  territory  made  by  the  United 
States  distinct  from,  or  independent  of  some  one  of  the  States. 

We  are  then  referred  to  the  belligerent  rights  of  South 
Carolina  and  Georgia  ;  and  it  is  immaterial  to  the  question 
here,  to  which  of  those  States  the  territory  appertained. 
Each  declared  itself  sovereign  and  independent,  according 
to  the  limits  of  its  territory,  and  both  extended  their  claims 
of  territor}*  to  the  3 1st  parallel  of  north  latitude.  There  is 
no  evidence  that  either,  at  that  time,  had  acquiesced  in  the 
extension  of  the  territory  of  Florida  ^beyond  that  line. 

The  facts  upon  which  the  right  of  the  governor  of  Florida 
to  issue  grants  beyond  the  31st  degree  of  north  latitude  rest- 
ed are  these :  After  the  proclamation  of  1763,  the  board  of 
trade  of  Great  Britain,  which,  at  that  time,  had  the  affairs  of 
the  colonies  committed  to  them,  passed  a  resolution,  of  the 
date  of  March,  1764,  in  which  they  advise  the  king  to  ex- 
tend the  limits  of  West  Florida  up  to  a  line  drawn  from  the 
mouth  of  the  Yazoo,  east  to  the  Chatahouchce.  It  does  not 
appear  that  thie  king  ever  made  an  order  adopting  this  re- 
commendation. No  proclamation  was  issued  in  pursuance 
of  it ;  but  it  appears  that,  from  that  time,  the  commissions 
to  the  governors  of  West  Florida  designated  that  line  as  the 
northern  limit  of  that  province ;  notwithstanding  which,  go- 
vernor Wright  continued  to  preside  over  Georgia  under  his 
commission  of  1763,  which  embraced  in  its  limits  the  whole 
of  that  country,  bounded  south  by  the  31st  degree  of  north 
latitude.  Thus  stood  the  rights  of  the  parties  at  the  com- 
mencement of  the  revolution,  and  when,  by  the  treaty  of 
peace,  the  southern  boundary  of  the  United  States  was  fixed 
at  the  ancient  boundary  of  South  Carolina  or  Geoi^ia,  (it 
matters  not  which,)  Georgia  insisted  on  that  hue  as  the  limit 
which  she  was  entitled  to,  and  which  she  had  laid  claim  to 
when  she  declared  herself  independent ;  or  which  the  Uni- 
ted States  had  asserted  in  her  behalf  in  'the  declaration  of 
independence.  But  as  there  had  been  nothing  very  uneqaiTO- 
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cal  done  at  the  time  of  the  declaratioD  of  independence,  as 
to  designating  the  limits  of  the  United  States,  it  is  still  con- 
tended, that  the  tract  of  country  in  which  ibe  grant  lies  had 
been  legally  separated  from  Georgia  before  the  revolution, 
and  attached  to  West  Florida  ;  and  that,  therefore,  a  grant 
by  the  governor  of  the  latter  province  was  valid,  if  made  at 
any  time  previous  to  the  treaty  of  peace. 

Two  questions  .here  occur,  first,  whether  this  separation 
had  taken  effect  by  any  valid  act ;  and  secondly,  if  it  had, 
whether  it  made  any  difference  in  the  case  upon  interna- 
tional principles. 

On  both  these  points,  we  are  of  opinion,  that  the  law  is 
against  the  validity  of  this  grant.  It  is  true,  that  the  power 
of  the  crown  was  at  that  time  admitted  to  be  very  absolute 
over  the  limits  of  the  royal  provinces;  but  there  is  no  rea* 
son  to  believe  that  it  had  ever  been  exercised  by  any  means 
less  solemn  and  Notorious  than  a  public.proclamation.  And 
although  the  instrument  by  which  Georgia  claimed  an  exteii* 
sion  of  her  limits  to  the  northern  boundary  of  that  territory, 
was  of  no  more  authority  or  solemnity  than  that  by  which 
it  was  supposed  to  have  been  taken  from  her,  it  was  other- 
wise with  South  Carolina.  Her  territory  had  been  extend- 
ed to  that  limit  by  a  solemn  grant  from  the  crown,  to  the 
lords  proprietors,  from  whom,  in  fact,  she  had  wrested  it  bj 
a  revolution,  even  before  the  rights  of  the  proprietors  had 
been  bought  out  by  the  crown. 

But  this  is  not  the  material  fact  in  the  case ;  it  is  this, 
that  this  limit  was  claimed  and  asserted  by  both  of  those 
States  in  the  declaration  of  independence,  and  the  right  to 
it  was  established  by  the  most  solemn  of  all  international 
acts,  the  treaty  of  peace.  It  has  never  been  admitted  by 
the  United  States,  that  they  acquired  any  thing  by  way  of 
cession  from  Great  Britain,  by  that  treaty.  It  has  been 
viewed  only  as  a  recognition  of  pre-existing  rights,  and  on 
that  principle,  the  soil  and  sovereignty  within  their  acknow- 
ledged limits,  were  as  much  theirs  at  the  declaration  of  in- 
dependence as  at  this  hour.  By  reference  to  the  treaty,  it 
will  be  found,  that  it  amounts  to  a  simple  recognition  of  the 
independence  and  the  limits  of  the  United  States,  without 
any  language  purporting  a  cession,  or  relinquishment  of 
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1837*      Wght,  on  fhe  part  of  Great  Britain.    In  tbe  last  article  of 
v^^^v^^  tbe  treaty  of  Ghent,  will  be  found  a  provigion  respecting 
Harcourt    gr^n^  of  land  made  in  the  islands  then  in  dispute  between 
Oaillvd.    the  two  States,  which  aflbrds  an  illustration  of  this  doctrine* 
By  that  article  a  stipulation  is  made  in  favour  of  grants  be- 
fore the  war,  but  none  for  those  which  were  made  during 
the  war. 

And  such  is  unquestionably  the  law  of  nations*  War  is  a 
suit  prosecuted  by  the  sword ;  and  where  the  question  to 
be  decided  is  one  of  original  claim  to  territory,  graints  of 
soil  m^de  flagrante  btllo  by  the  party  that  fails,  can  only  de- 
rive validity  from  treaty  stipulations.  It  is  not  necessary 
here  to  consider  the  rights  of  the  conqueror  in  case  o(  ac- 
tual conquest ;  since  the  views  previously  presented  put 
the  acquisition  of  such  rights  out  of  this  case. 

The  remaining  question  is,  whether  the  parties  plaintiffs 
have  been  established  in  their  rights  by  any  act  or  treaty  of 
flie  United  States. 

The  treaty  of  peace  contains  no  stipulation  in  their  fa- 
vour* Nor  does  the  treaty  with  Geoi^gia,  since  all  tbe  reser- 
vations there  made  in  favour  of  British  or  Spanish  grants, 
and  inchoate  titles,  aro  expressly  confined  to  tbe  case  of 
actual  settlers.  But  the  spontaneous  bounty  of  the  United 
States  has  gone  further,  and  confirmed  a  great  variety  of 
questionable  titles,  emanating  from  British  and  Spanish  au- 
thority* 

Is  this  one  of  the  titles  embraced  within  the  provisions 
of  the  statutes  passed  upon  this  subject  ?  It  is  obvious  that 
it  is  not. 

It  is  true,  that  the  act  of  the  3d  of  March,  1803,  although 
making  no  express  provision  in  favour  of  British  or  Spanish 
grants  unaccompanied  with  possession,  does  seem  to  pro- 
ceed upon  the  implication  that  they  are  valid ;  recognising 
the  principle  that  a  change  of  sovereignty  produces  no  change 
in  individual  property,  yet  it  imputes  to  them  only  a  modi- 
fied validity,  since  by  the  5th  section  it  imposes  a  positive 
necessity  upon  the  proprietors  to  record  such  grants,  and 
makes  expressly  void,  all  the  rights  claimed  under  the  three 
first  sections  of  that  act,  or  the  Georgia  treaty,  if  the  duty 
<70  imposed  be  not  complied  with.    And  with  regard  to  aM 
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other  evidences  of  title  not  recorded  in  the  time  limited,      ]  337^ 
declares,  that  they  shall  never  be  admitted  in  evidence  v^'^/-^ 
against  any  grant  derived  from  the  United  States,  Harcourt 

The  first  section  of  the  supplementary  act  of  27th  of  Gailiard. 
March,  1804,  extends  the  time  for  recording  British  grants, 
and  vests  in  the  board  of  commissioners  a  power  of  examin- 
ing, and  confirming  the  claims,  to  be  filed  under  its  provi- 
sions, as  extensive  as  that  given  by  the  previous  act  over 
the  rights  claimed  under  the  cession  firom  Georgia,  or  the 
three  first  sections  of  that  act. 

But  the  grant  to  Harcourt  appears  neither  to  have  been 
recorded,  nor  passed  upon  by  the  commissioners ;  it  has, 
therefore,  nothii^  to  claim  from  the  bounty  of  the  United 
States ;  and  that  provision  in  the  5th  section  of  the  act  of 
1803,  which  forbids  its  being  received  in  evidence  as  against 
American  grants,  would  certainly  have  operated  against  it 
in  any  case  clearly  Mrithin  the  provisions  of  that  act.  Here, 
it  is  contended,  that  the  Court  anticipated  the  question,  and 
rejected  the  grant,  before  it  was  possible  that  the  question 
could  arise,  whether  the  same  land  had  passed  under  an 
American  grant. 

On  this  subject,  it  must  be  observed,  that  neither  of  the 
acts  of  1803,  or  1 804,  contains  an  express  recognition  of 
the  validity  of  any  British  grants  beside  those  which  were 
accompanied  with  possession ;  and,  for  that  reason,  coming 
within  the  Georgia  treaty,  and  those  which  should  be  con- 
firmed by  the  commissioners  under  the  first  section  of  the 
act  of  1804,  with  regard  to  which  there  seems  to  be  a  very 
general  power  given  to  that  board.  AH  others  must  rest 
upon  their  validity  according  to  the  principles  of  the  mo- 
dem law  of  nations.  Upon  these  principles,  it  has  been 
shown,  that  the  grant  to  Harcourt  was  invalid,  and,  if  so,  it 
was  not  admissible  as  evidence  to  sustain  the  plaintifiPs  ac- 
tion under  any  circumstances.  The  rule,  therefore,  applies 
to  this  case,  that  a  plaintifif  must  recover  by  the  strength  of 
his  own  title,  not  the  weakness  of  his  adversary's ;  for  which 
reason,  we  think  the  grant  was  properly  rejected,  and  that 
the  judgment  below  must  be  affirmed,  with  costs. 

VoL.XIF.  67 
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^  ^^  [CONSTBUCTIOH  OF  TbXATT.      LoCAL  LaW.] 

Poindeiter's 

Leuee.       Henderson,  Plainiiflf  id  Error,  against  PoiNDBXTBft'5 

Lessee,  Defendant  in  Error. 

Spanish  grants,  made  after  the  treaty  of  peace  of  178S,  between  the 
United  States  and  Great  Diitain,  within  the  territory  east  of  the 
ri?er  Mississippi,  and  noith  of  a  line  drawn  from  that  river  at  the 
91  St  degree  of  north  latitude,  east  to  the  middle  of  tbp  river  Apa- 
lachicola,  ha?e  no  intrinsic  validity,  and  the  holders  must  depend 
for  their  titles  exclusively  on  the  laws  of  the  United  States. 

No  Spanish  grant,  made  while  the  country  was  wroogfolly  occapied 
by  Spain,  can  be  valid,  unless  it  was  confirmed  by  the  compact 
between  the  United  States  and  the  State  of  Georgia,  of  th»ft4th  of 
April,  1802,  or  has  been  laid  before  the  board  of  commissioners 
constituted  by  the  act  of  Congress  of  the  9d  of  March*  1803,  ch. 
940.  and  of  March  27th,  1804,  ch.  414. 

1^.  17(K.  THIS  cause  was  argued  by  Mr.  fFebsler  and  Mr.  Coxe^ 
for  theplaintiffin  error,'  and  Mr.  D.  B.  Ogden^for  the  de- 
fendant in  error.* 

March  lUu  ^r*  Chief  Justice  Marshall  delirered  the  opinion  of  the 
Court. 

This  is  a  writ  of  error  to  a  judgment  rendered  in  the 
Court  of  the  United  Slates  for  the  District  of  Mississippi, 
in  an  ejectment  brought  by  the  defendant  in  error. 

George  Poindexter,  the  lessor  of  the  plaintiff,  claimed 
title  to  the  premises  in  controversy  by  virtue  of  several  pa- 
tents regularly  issued  to  him  under  the  laws  of  the  (Jnited 
States.  If  the  lands  were,  at  the  time,  grantable,  his  title  is 
unquestionable.  Consequently,  the  case  depended,  in  the 
District  Court,  on  the  title  of  the  defendant  in  that  Court. 
Under  several  opinions  given  by  the  judge  to  the  jury,  to 
which  bills  of  exceptions  were  taken,  a  verdict  was  found 

a  Las  Partidas,  381. 1.  16.  884. 1.  f  1.  88£.  1.  18.  Civ.  Code  of 
Louisiana,  478.  art.  £3,  £4.  484.  art.  43.  486.  art.  57.  5  HaiTs  Late 
Joiim.  390.     3  2>yer,  355.  (a.)     10  Johns.  Rep.  t3. 

h  Vatkl^  Droit  des.  Oens,  1. 1.  ch.  £0.  s.  £44.£6». 
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fer  the  plaintiff  in  ejectment,  the  judgment  on  which  has      i827. 
been  brought  before  this  Court.     The  case  must  depend  on  v^^%^^^ 
the  correctness  of  the  opinions  given  by  the  District  Judge ;  "®"^^'*<^'* 
but  as  those  opinions  bring  tlie  title  of  the  defendant  in  Poindexter*s 
ejectment  before  this  Court,  the  case  will  be  best  under-      Le»»e^* 
stood  by  taking  a  general  view  of  the  principles  on  which 
that  title  stands. 

The  defendant  gave  in  evidence  a  grant  from  the  govern- 
ment of  Spain  for  1,000  acres  of  land,  bearing  date  on  the 
20th  of  June,  1795,  with  a  plat,  and  certificate  of  survey 
annexed ;  under  which  grant  he  claimed  so  much  of  the 
land  in  controversy  as  it  covered.  He  also  offered  in  evi- 
dence a  duly  certified  copy  of  a  certificate  of  survey  and 
patent  issued  thereon  to  David  Pannell,  for  500  acres,  the 
residue  of  the  premises  in  controversy ;  the  certificate  by 
the  Spanish  Surveyor  General  Carlos  Trudeau,  dated  the 
35th  of  March,  1795,  and  the  patent  issued  December  7th| 
1797,  by  Manuel  Gayoso,  tiie  Spanish  Governor  of  Yfesi 
Florida,  with  a  deed  of  release  and  confirmation  from  Da- 
vid Pannell  to  him,  dated  January  19th,  1820.  It  was  ad- 
mitted, that  the  originals  of  the  plat,  and  certificate  of  sur- 
vey, and  of  the  patent  thereon,  of  which  copies  were  offer- 
ed, were  not  in  his  possession,  nor  under  his  control.  These 
papers  were  rejected,  and  a  bill  of  exceptions  was  taken  to 
the  opinion  rejecting  them. 

The  defendant  also  read  the  deposition  of  Tessias,  to 
prove  the  fairness  of  the  grants  under  which  he  claime4i 
and  that  they  were  regularly  issued  by  the  proper  officers  of 
the  Spanish  government  at  the  time  they  bear  date  respec- 
tively. '  To  rebut  this  testimony,  the  plaintiff  in  ejectment 
produced  a  letter  of  instructions  found  among  the  papers 
of  William  Atcheson,  deceased,  the  deputy  surveyor,  by 
whom  the  lands  in  controversy  were  surveyed.  This  letter 
was  directed  to  William  Atcheson,  and  was  proved  to  be  in 
the  hand-writing  of  William  Dunbar,  who  is  also  dead,  and 
who  was  proved  to  be  the  principal  surveyor  of  the  Dis-^ 
trict  of  Natchez,  under  whom  Atcheson  acted.  The  sig^ 
nature  appears  to  have  been  torn  off.  This  paper  tended 
to  show,  lliat  the  surveys  and  grant  were  not  made  at  the 
time  they  bear  date,  butafterwards.  The  defendant  obje^ed 
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1 827       ^  ^^^  admission,  but  his  objection  was  overraled,  and  to  fliiB 
y^^p^^^^^^  opinion  also,  he  took  an  exception. 
Henderson       The  defendant  prayed  the  Court  to  instruct  the  jurj, 
Poindexter's      ^^'*  '^  ^^y  should  find  that,  at  the  time  of  the  sale  by 
Lessee,      the  United  States  of  the  premises  in  question,  the  defend- 
ant was  in  full  possession  thereof  under  an  adverse  title,  or 
colour  of  title,  such  sale  was  void,  and  passed  no  title  on 
which  the  plaintiff  could  recover. 

3d.  If  they  should  find,  that  the  defendant,  and  ttiose  un- 
der whom  he  claimed,  had  the  uninterrupted  and  quiet  ad- 
verse possession  of  the  premises,  claiming  under  a  Spanish 
title  legally  and  fully  executed  prior  to  October  37tb,  1795, 
under  which  the  possession  was  originally  taken,  that  the 
plaintiff  cannot  recover. 

Sd.  If  the  jury  should  find,  that  on  ttie  30tti  of  Jane, 
1795,  a  patent  emanated  from  the  Spanish  govenunent  to 
Joseph  Pannell,  under  whom  the  defendant  claimed,  ttieii 
such  patent  constituted  a  good  title  in  the  grantee,  and  ttio«e 
claiming  under  him,  although  the  grantee  was  not,  on  the 
37th  of  October,  1 795,  an  actual  resident  of  the  territofjf 
ceded  by  Georgia  to  the  United  States. 

4th.  If  the  jury  should  believe  that  Joseph  Pannell,  under 
whom  the  defendant  claimed,  on  or  before  the  37th  of  October, 
1 795,  was  a  resident  of  the  said  territory,  and  that  he  claimed 
the  premises  in  controversy  by  virtue  of  a  Spanish  patent 
l^ally  and  fully  executed  prior  to  that  day,  the  defendant 
is  entitled  to  a  verdict. 

5th.  That  the  paper  purporting  to  be  a  copy  of  the  arti- 
cles of  agreement  between  Joseph  Pannell  and  Francis 
Poussett,  dated  September  30th,  1796,  was  competent  testi- 
mony to  prove  any  fact  in  controversy  between  the  parties 
in  this  suit. 

6th.  If  the  jury  should  be  of  opinion,  that  the  date  at- 
tached to  the  paper  purporting  to  be  the  instructions  from 
William  Dunbar  to  William  Atcheson,  is  an  interpolation 
or  forgery,  in  such  case  they  shall  disregard  it  altogether. 

7th.  In  this  action  of  ejectment,  after  a  long  and  con- 
tinued possession  of  thirty  years  on  the  part  of  the  defend- 
ant, and  those  under  whom  he  claims,  under  title,  or  colour 
of  title,  the  jury  are  authorized  to  presume  that  it  had  a  legal 


OF  THE  UNITED  STATES.  53S 

origin,  and  was  legally  continued  in  the  defendant,  and  those      1 337, 
under  whom  he  claims,  in  the  absence  of  satisfactory  proof  s^^/'^^ 
to  the  contrary.  Henderton 

8th.  If  the  jury  should  believe,  that  the  survey  made  by  Poindexter's 
William  Atcheson  in  September,  1796,  was  made  at  the  Ltsiee. 
time  it  purports  to  bear  date,  that  then,  and  in  such  case,  it 
will  constitute  an  instrument  of  a  higher  and  superior  na- 
ture to  the  instrument  purporting  to  be  private  instructions 
from  said  Dunbar  to  said  Atcheson,  for  the  purpose  of  pro- 
ving the  residence  of  the  said  Pannell  at  that  time. 

9th.  That  if,  on  the  whole  matter,  the  jury  should  have  a 
reasonable  doubt,  then  their  verdict  should  be  for  the  de- 
fendant. 

The  Court  granted  the  4th,  6th,  7th,  and  9th  prayers,  but 
refused  the  1st,  2d,  3d,  5th,  and  8th,  to  which  refusal  the 
counsel  for  the  defendant  excepted. 

In  argument,  two  general  questions  have  been  made. 

1st.  Is  the  title  set  op  by  the  plaintiff  in  error  under  the 
Spanish  government,  sufficient  in  itself  to  protect  his  pos- 
session ? 

2d.  Has  it  been  recognised  and  confirmed  by  the  United 
States? 

!•  The  first  point  has  been  argued  very  elaborately,  and 
with  deep  research.  The  Court  will  not  enter  into  the  rea- 
soning of  the  parties,  but  will  state  the  result  of  an  attentive 
consideration  of  that  reasoning. 

It  is  undoubtedly  true,  that  the  exact  boundary  line  be- 
tween the  southern  British  Colonies  and  Florida,  was  never 
adjusted  while  that  province  remained  in  possession  of  Spain* 
Each  crown  claimed  territory  which  had  been  granted  by 
the  other,  and  was  settled  by  its  subjects.  Florida  was  at 
length  ceded  to  Great  Britain  ;  after  which,  the  31st  degree 
of  north  latitude  was,  by  the  proclamation  of  1763,  esta- 
blished as  the  dividing  line  between  that  province  and 
Georgia.  The  crown,  however,  was  in  the  habit  of  changing 
the  limits  of  the  colonies ;  and,  though  we  complained  of 
the  manner  in  which  this  branch  of  the  prerogative  was  ex- 
ercised, we  did  not  resist  it.  In  consequence  of  a  recom- 
mendation of  the  board  of  trade,  the  limits  of  Florida  were 
supposed  to  be  extended,  as  appears  by  the  commissions  to 
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1897.      '^"  governor,  so  as  to  comprehend  the  land  in  controTenj. 

v^^»^/-^^  This  was  the  state  of  things  when  the  war  of  our  rerolutioQ 
HenderaoD  commenced.     In  its  progress  Spain  took  part  in  it,  and  re- 

Poindexter'i  conquered  Florida.  At  the  treaty  by  which  that  war  was 
terminated,  Great  Britain  acknowledged  the  United  States 
to  be  free,  sovereign  and  independent,  iand  treated  with 
them  as  such.  Their  boundaries  were  particularly  described, 
so  as  to  comprehend  the  land  in  controversy.  Thepreiioii- 
nary  articles  of  peace  between  the  United  States  and  Great 
Britain  were  signed  at  Paris,  on  the  30th  of  November, 

1 782.  But  these  articles  were  provisional,  and  were  not  to 
take  cfifcct  until  .terms  of  peace  should  be  agreed  upon  be- 
tween Great  Britain  and  France.     On  the  20th  of  January, 

1783,  preliminary  articles  of  peace  were  signed  between 
Great  Britain  and  France,  and  between  Great  Britain  and 
Spain.  In  the  treaty  with  Spain,  the  Floridas  were  ceded  to 
that  power  without  any  description  of  boundary. 

The  United  States  continued  to  assert  a  claim  to  the  31st 
degree  of  north  latitude,  while  Spain  maintained  perseve- 
ringly  her  pretensions  to  extend  farther  north.     This  was 
the  subject  of  long  and  fruitless  discussion  between  the  two 
governments,  which  was  terminated  by  the  treaty  signed  at 
San  Lorenzo  el  Real  on  the  27th  day  of  October,  1 795.  By 
this  treaty,  **  the  high  contracting  parties  declare  and  agree, 
that  the  southern  boundary  of  the  United  States,  which  di- 
vides their  territory  from  the  Spanish  colonies  of  East  and 
West  Florida,  shall  be  designated  by  a  line  beg^intng  on  the 
river  Mississippi,  at  the  northernmost  part  of  the  Slst  de- 
gree of  latitude  north  of  the  equator,  which  from  thence 
shall  be  drawn  due  east  to  the  middle  of  the  river  Apalacbi- 
cola,  or  Catahouchee ;  thence,  "&c.  This  treaty  declares  and 
agrees  that  the  line  which  was  described  in  the  treaty  of 
peace  between  Great  Britain  and  the  United  States  as  their 
southern  boundary,  shall  be  the  line  which  divides  their  ter- 
ritory from  East  and  West  Florida. 

The  article  does  not  import  to  be  a  cession  of  territory, 
but  the  adjustment  of  a  controversy  between  the  two  na- 
tions. It  is  understood  as  an  admission  that  the  right  was 
originally  ia  the  United  States.  Nor  is  there  any  thing  ex- 
traordinary in  this  admission.    The  negotiations  were  all 
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depeoding  at  the  same  time  and  the  same  place.     That  be-      1827. 
tween  the  United  States  and  Great  Britain  was  first  com-  v^^-v*^^ 
pleted  and  signed;  it  must  have  been  communicated  to   Henderson 
France,  and,  of  course,  was  known  to  Spain ;  in  it  the  Poindexter's 
southern  boundary  of  the  United  States  was  accurately  de-     ^**^* 
fined.     The  subsequent  cession  of  the  Floridas  to  Spain 
contained   no  description  of  boundarief.     Great  Britain 
could  not,  without  a  breach  of  faith,  cede  to  Spain  what  she 
had  acknowledged  to  be  the  territory  of  the  United  States. 
No  general  words  ought  to  be  so  construed.    We  think  that 
Spain  ought  to  have  understood  the  cession,  and  must  have 
understood  it,  as  being  made  only  to  the  extent  that  Britain 
might  rightfully  make.     This  opinion  is  confirmed  by  a  sub- 
sequent part  of  the  same  article,  which  respects  the  troops, 
&c.  of  either  party  in  the  territory  of  the  other.     It  is  in 
these  words :  ^^  And  it  is  agreed  that,  if  there  should  be  anj 
troops,  garrisons,  or  settlements  of  either  party  in  the  territo- 
ry of  the  other,  according  to  the  abovementioned  bound- 
aries they  shall  be  withdrawn  from  the  said  territory  with- 
in the  term  of  six  months  after  the  ratification  of  this  treatjr, 
or  sooner,  if  it  be  possible ;  and  that  they  shall  be  permitted 
to  take  with  them  all  the  goods  and  effects  which  they  pos- 
sess.^' 

It  has  been  very  truly  urged  by  the  counsel  for  the  de- 
fendant in  error,  that  it  is  the  usage  of  all  the  civilized  nations 
of  the  world,  when  territory  is  ceded,  to  stipulate  for  the  pro- 
perty of  its  inhabitants.  An  article  to  secure  this  object,  so 
deservedly  held  sacred  in  the  view  of  policy,  as  well  as  of 
justice  and  humanity,  is  always  required,  and  is  never  re- 
fused. Had  Spain  considered  herself  as  ceding  territory,  she 
could  not  have  n^lected  a  stipulation  which  every  sentiment 
of  justice  and  of  national  honour  would  have  demanded,  and 
which  the  United  States  could  not  have  refused.  But  in* 
stead  of  requiring  an  article  to  this  effect,  she  has  expressly 
stipulated  for  the  withdrawal  of  the  settlements  made  within 
what  the  treaty  admits  to  be  the  territory  of  the  United  States, 
and  for  permission  to  the  settlers  to  bring  their  property  widi 
them.  We  think  this  an  unequivocal  acknowledgment,  that 
the  occupation  of  that  territory  by  Spain  was  wrongful ;  and 
we  think  the  opinion  thus  clearlj  indicated  was  supported 


536  CASES  IN  THE  SUPREME  COURT 

1327.      bjthe  state  of  facta.   It  follows,  that  Spanish  grantB,.  made 

v^^^v^^   afler  the  treaty  of  peace,  can  have  no  intrinsic  validity,  and 

Henderson  ^j^^  holders  must  depend  for  their  titles  on  the  laws  of  the 

Poindexter's  United  States.  We  proceed,  then,  to  inquire  inte  the  rights 

Lessee*      ^f  the  plaintifiTin  error  under  those  laws. 

The  first  act  to  which  our  attention  has  been  directed,  is 
that  by  which  Georgia  ceded  her  western  territory  to  the 
United  States.  That  act  provides,  **  That  all  persona  who, 
on  the  37th  day  of  October,  1795,  were  actual  settlers  with- 
in the  territory  thus  ceded,  shall  be  confirmed  in  all  the 
grants  legally  and  fully  executed  prior  to  that  day  by  the 
former  British  government  of  West  Florida,  or  by  the  go- 
vernment of  Spain." 

On  the  3d  of  March,  1803,  (vol.  3.  s.  546.)Congres9  passed 
^^  an  act  regulating  the  grants  of  land,  and  provided  for  the 
disposal  of  the  lands  of  the  United  States  south  of  the  State 
of  Tennessee." 

The  first  section  enacts,  that  any  person  or  persons  '*  who 
were  resident  in  the  Mississippi  territory  on  the  27th  day  of 
October,  1 795,  and  who  had,  prior  to  that  day,  obtained,  either 
from  the  British  government  of  West  Florida,  or  from  the 
Spanish  government,  any  warrant  or  order  of  survey  for 
lands  lying  within  the  said  territory,  to  which  the  Indian  ti- 
tle had  been  extinguished,  and  which  were,  on  that  day,  ac- 
tually inhabited  and  cultivated  by  such  person  or  persons, 
or  for  his  or  their  use,  shall  be  confirmed  in  their  claims  to 
such  lands,  in  the  same  manner  as  if  their  titles  had  been 
completed." 

This  section  places  those  persons,  who  had  obtained  a 
warrant  or  order  of  survey  on  the  27th  of  October,  2  795,  on 
equal  ground  with  those  whose  titles  were  completed,  pro- 
vided the  Indian  title  was  extinguished,  and  provided  also, 
the  land  claimed  was  actually  inhabited  and  cultivated  ei^ 
thcr  by  the  person  claiming  title,  or  by  some  other  for  bis 
use. 

The  second  section  provides  for  those  who  did,  on  that 
day  of  the  year  1 797,  when  the  Mississippi  territory  was  final- 
ly evacuated  by  the  Spanish  troops,  actually  inhabit  and 
cultivate  a  tract  of  land  in  that  country  ;  and  the  third  sec- 
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lion  gpvet  a  pre-emption  to  those  who  did  actually  inhabit      1827. 
and  caltivate  a  tract  of  land  at  the  time  of  passing  the  act.     v^^^/^^^b/ 

The  4th  section  enacts,  that  two  land  offices  shall  be  esta-  Henderwn 
bliibed  for  the  disposal  of  the  lands  of  the  United  States  in  Poindexter's 
the  Mississippi  territory,  one  in  the  county  of  Adams,  and  ttie  Lessee, 
ether  in  the  county  of  Washington ;  and  the  fiilh  directs, 
"  that  every  person  claiming  lands  by  rirtue  of  any  British 
grant,  or  of  the  three  first  sections  of  the  act,  or  of  the  articles 
of  agreement  and  cession  between  the  United  States  and  the 
State  of  Geoi]^a,  shall,  before  the  last  day  of  March  in  the 
year  1804,  deliver  to  the  register  of  the  land  office  within 
whose  district  the  land  may  be,  a  notice  in  writing,  stating 
the  nature  and  extent  of  his  claims,  together  with  a  plat  of 
ifcie  tract  or  tracts  claimed ;  and  shall  also,  on  or  before  that 
day,  deliver  to  the  said  register,  for  the  purpose  of  being  re- 
corded, every  grant,  order  of  survey,  and  conveyance  or 
other  written  evidence  of  his  claim,  and  the  same  shall  be  re- 
corded,^' &c« ;  ^  and  if  such  person  shall  neglect,"  &c.  ^^  all 
his  right,  so  &r  as  the  same  is  derived  from  the  ahovemen- 
tioned  articles  of  agreement,  or  from  the  three  first  sections 
of  this  act,  shall  become  void|  and  for  ever  thereafter  be 
barred.^' 

The  sixth  section  directs  the  appointment  of  two  boards 
of  commissioners,  for  the  purpose  of  ascertaining  die  right  of 
persons  claiming  the  benefit  of  the  articles  of  agreement  and 
cession  between  the  United  States  and  the  State  of  Georgia, 
or  of  the  three  first  sections  of  the  act.  One  of  these  boards 
was  to  take  cognizance  of  claims  to  lands  lying  west  of  Pearl 
river,  and  the  other  of  claims  to  lands  lying  east  of  that  river. 
Each  board  was  empowered  to  hear,  and  determine,  and  de- 
cide, in  a  summary  manner,  all  matters  respecting  such 
claims  within  their  respective  districts ;  and  their  determi- 
nation so  far  as  relates  to  any  rights  derived  from  the  arti- 
cles  of  agreement  with  Geei^a,  and  firom  the  three  first  sec- 
tions of  the  act,  was  declared  to  be  final.  The  act  proceeds 
to  direct  that  each  board  may  appoint  a  clerk,  *'  whose  duty 
it  shall  be,  to  enter  in  a  book,  to  be  kept  for  that  purpose, 
perfect  and  correct  minutes  of  the  proceedings,  decisions, 
meetings  and  adjournments  of  the  boards,  together  with  the 
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1837.      evidence  on  which  8uch  decisions  aire  made;  which  liookB 
v^-v*-^^  and  papers,  on  the  dissolution  of  the  boards,  shall  be  trans- 
Henderson  mitted  to,  and  lodged  in  the  office  of  the  Secietary  of 
Poindexter*s  State.    The  commissioners  are  directed  to  grant  certificates 
Lessee,     to  all  persons  in  whose  favour  decisions  shall  be  made,  which 
certificates  are  to  be  recorded  by  the  raster  of  the  land  of- 
fice, and  amount,  in  all  cases  where  grants  have  been  made, 
to  a  complete  relinquishment  on  the  part  of  the  United 
States ;  and,  where  grants  have  not  been  made,  entitle  the 
party  to  receive  one  from  the  United  States. 

A  supplemental  act  was  passed  in  March,  1804|  which, 
prolonged  the  time  until  the  last  day  of  November  in  that 
year  for  giving  the  notice  jprescribed  by  the  5th  section  of 
the  original  act,  to  the  register  of  the  land  office,  of  claims  to 
lands  lying  west  of  Pearl  river,  for  the  purpose  of  being  re- 
corded. This  act  provides,  that  in  cases  of  a  complete  Bri- 
tish or  Spanish  grant,  it  shall  not  be  necessary  for  the  claim- 
ant to  have  any  other  evidence  of  his  claim  recorded  ex- 
cept the  original  grant  or  patent,  together  with  the  warrant 
or  order  of  survey,  and  the  plot.  The  Sd  section  enacts^ 
''  that  when  any  Spanish  grant,  warrant,  or  order  of  survey, 
shall  be  produced  to  either  of  the  said  boards,  for  lands 
which  were  not,  at  the  date  of  the  instrument,  or  within  one 
year  thereafter,  inhabited,  cultivated,  or  occupied,  bj  or  for 
the  use  of  the  grantee,  or  whenever  either  of  the  said  boards 
shall  not  be  satisfied  that  such  grant,  warrant,  or  order  of 
survey,  did  issue  at  the  time  when  the  same  bears  date,  the 
said  commissioners  shall  not  be  bound  to  consider  such  grant, 
warrant,  or  order  of  survey,  as  conclusive  evidence  of  the 
title,  but  may  require  such  other  proof  of  its  validity  as  they 
may  deem  proper  ;  and  the  said  boards  shall  make  a  full  re- 
port to  the  Secretary  of  the  Treasury,  to  be  by  him  laid  be- 
fore Congress  for  their  final  decision,  of  all  claims  grounded 
on  such  grants,  &c.  as  may  have  been  disallowed  by  the  said 
boards,  on  suspicion  of  their  being  antedated  or  otherwise 
fraudulent.^' 
v^.  It  is  contended  by  the  plaintifi*in  error,  that  these  several 

7«  ^cts  confirm  the  titles  of  all  those  who  held  lands  under  the 
Spanish  government,  by  virtue  of  grants  or  orders  of  sur- 
vey which  were  made  with  good  feith  prior  to  the  27th  day  of 
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October,  in  the  year  1795.    The  defendant  in  error  main-      1827. 
tains,  that  thej  confirm  the  titles  of  those  only  who  were  ac-  v^^^r^/ 
tual  settlers  of  the  Mississippi  terri,toi7  anterior  to  that  day.  Henderson 

It  is  admitted,  that  the  State  of  Georgia,  in  its  act  of  ces-  Poindexter's 
sion,  has  stipulated  for  those  only  who  were  actual  settlers     I^nee. 
on  the  37th  of  October,  1795,  and  who  held  grants  legally 
and  fully  executed  at  that  time. 

The  first  section  of  the  act  of  1 803,  comprises  incom*" 
plete  titl^  only,  and  does  not  extend  to  those  which  were 
comprehended  in  the  act  of  cession.  Ttis,  iu  tennfa,  limited 
to  actual  settlers ;  and  no  person  who  was  not  an  actual  « 
settler  can  claiiri  under  that  act.  The  si(ence  observed  by 
Congress  respecting  grants  fully  executed,  countenances  the 
opinion,  that  the  articles  of  agreement  between  the  United 
States  and  Georgia  were  supposed  to  be  in  themselves  a 
confirmation  of  the  titles  of  those  who  were  within  the 
words  of  the  instrument.  But  as  the  legislature  was  making 
provision  for  the  sale  of  the  vacant  lands  within  the  ceded 
territory,  it  was  deemed  necessary  to  ascertain  the  particu- 
lar lands  which  were  appropriated.  The  5th  section  of  the 
act,  therefore,  requires,  that  every  person  having  such 
claims  shall,  before  the  last  day  of  March,  in  the  year  1804, 
deliver  a  notice  in  writing,  specifying  the  extent  of  his  claims, 
to  the  register  of  the  land  office,  together  with  his  title  pa^ 
pers,  that  they  may  be  recorded.  On  failure,  his  title,  sd 
far  as  it  is  derived  from  the  three  first  sections  of  the  act,  or 
from  the  articles  of  agreement  with  Georgia,  shall  become 
void ;  nor  shall  such  title  paper  '^  be  considered  or  admitted 
as  evidence  in  any  Court  of  the  United  States,  against  any 
grant  derived  from  the  United  States.'' 

So  far  as  titles  were  derived  from  the  act  itself,  no  person 
could  complain  of  this  restriction.  It  was,  however,  a  very 
rigorous  law  as  respected  those  wl)o  were  protected  by  the 
articles  of  agreement  of  ^Georgia* 

This  act  certainly  contains  no  confinnation  of  Spanish 
titles,  except  of  those  which  were  held  by  persons  who  were 
actual  settlers  at  the  time  prescribed  in  the  law  itself.  It 
provides  for  the  sale  of  all  the  unappropriated  lands,  and 
establishes  a  tribunal  with  power  to  decide  on  all  titles*.. 

The  language  of  the  act  of  the  27th  of  March,  1804,  is 
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1  ftQ7  ^^^  explicit.  It  declares,  ^  that  persons  clauning  lands  in' 
y^^^^s/^^  the  Mississippi  territory,  by  yirtae  of  any  British  or  Spanish 
Henderson  grant,  or  by  virtue  of  the  three  first  sections  of  the  act  to 

P  'ndexter*9  ^^'^^  ^^'^  '^  ^  supplement,  or  of  the  articles  of  agpiement 
Lenee.  and  cession  with  the  State  of  Georgia,  may,  after  the  last 
day  of  March,  in  the  year  1804,  and  until  the  last  day  of 
NoTember  then  next  following,  give  notice  irf  writing  of 
their  claims  to  the  register  of  the  land  office,  for  the  lands 
lying  west  of  Pearl  river,  anci  have  the  same  recorded,  in  the 
manner  prescribed  by  the  5th  section  of  the  act  to  which 
*■"        this  is  a  supplement." 

The  defendant  in  error  contends,  that,  althot^  the  de- 
scriptive words  of  the  act  apply  generally  to  persons  claim- 
ing lands  under  British  or  Spanish  grants,  they  ought  to  be 
confined  to  the  actual  settlers  of  the  country.  This  con- 
struction rests  chiefly  on  the  argument,  that  the  act  of  1804 
is  a  mere  supplement  to  the  act  of  1803 ;  that  the  two  laws 
/  ought  to  be  construed  together ;  that  their  great  object  is  to 

quiet  possession,  and  that  the  main  purpose  is  to  give  a  lon- 
ger time  for  recording  claims  to  lands  lying  west  of  Pearl 
river. 

There  is,  we  think,  great  difficulty  in  maintaining  this 
construction.  It  has  been  observed,  and  the  observation 
has  great  weight,  that  ail  British  and  Spanish  grants  held  by 
persons  who  were  actual  inhabitants  of  the  country,  on  the 
27th  of  October,  1795,  were  protected  by  the  articles  of 
agreement  with  the  State  of  Georgia.  Yet  tliese  persons 
are  enumerated  in  the  act  as  constituting  a  distinct  class  of 
claimants  not  provided  for  in  that  compact.  The  inference 
is  very  strong,  that  Congress  must  have  supposed  there  was 
such  a  class.  The  concluding  words  of  the  section  indi- 
cate the  same  idea.  They  are,  ^^  and  the  powers  vested 
by  law  in  the  commissia^ers  appointed  for  the  purpose  of 
ascertaining  the  claims  to  lands  lying  west  of  Pearl  river, 
shall,  in  every  respect,  extend  and  apply  to  claims  which 
may  be  made  by  virtue  of  th\^  section  ;  and  the  same  pro- 
ceedings shall  thereupon  be  had  as  are  prescribed  by  the 
act  aforesaid,  in  relation  to. claims  which  shall  have  been 

eiUbited  on  or  before  the  last  day  of  March,  in  the  year 
1804.'' 
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This  language,  we  think,  adapted  to  new  claims,  as  well      1 3^7. 
as  to  a  prolongation  of  the  time  in  which  claims  may  be  re-  v^^v^^ 
corded,  as  the  preparatory  step  to  laying  them  before  the  ^  «n^«™»* 
commMioners.     h  is  observable,  too,  that  the  5th  section  Poindezter's 
of  the  act  of  1 803  mentions  British,  but  not  Spanish  grants.     1««m^* 
They  are  comprehended  in  that  class  of  claims  which  were 
confirmed  by  the  articles  of  agreement  with  Georgia.    The 
act  of  1 803  contemplates  no  Spanish  grant  that  was  not 
protected  by  those  articles.    The  act  of  1804,  however, 
introduces  Spanish  with  British  grants,  and  places  them  to- 
gether, as  forming  a  class  of  cases  not  provided  for  in  the 
compact  with  Geoi^gia.     We  cannot  suppose,  that  thie  legis- 
lature would  have  changed  its  language,  and  have  introduced 
the  words  Spanish  grants,  with  directions  that  they  should 
be  recorded,  and  laid  before  the  commissioners,  if  nothing 
existed  to  which  the  words  would  be  applicable. 

The  language  of  the  third  section  also  indicates  an  opi- 
nion, that  persons,  not  inhabitants  of  the  country  on  the 
37th  of  March,  1795,  might  be  entitled  to  land  under  a  Spa- 
nish grant,  warrant,  or  order  of  survey.  It  provides  for 
the  case  of  a  claim  to  land  which  was  not,  at  the  date  of 
luch  grant,  &c.  or  within  one  year  thereafter,  inhabited, 
cultivated,  or  occupied  by  or  for  the  use  of  the  grantee. 
Now,  land  might  be  inhabited,  cultivated,  or  occupied,  for 
the  use  of  a  grantee  who  was  not  himself  an  inhabitant  of 
the  country,  or  might  be  occupied  by  himself  within  one 
year  after  the  date  of  the  grant,  though  not  so  occupied  on  the 
27th  of  October,  1 795.  The  act  goes  on  to  provide,  that, 
in  such  case,  or  whenever  the  conimissioners  shall  not  be 
satisfied  that  the  grant,  &c.  issued  at  the  time  it  bears  date, 
such  grant.  Sic.  shall  not  be  conclusive  evidence  of  the  title. 
This  language  might  certainly  justify  the  implication  that 
Congress  supposed  the  commissioners  might  establish  titles 
in  favour  of  non-residents. 

The  decision  of  the  commissioners  against  them  is  not  to 
be  final.  They  are  to  be  reported  to  the  Secretary  of  the 
Treasury,  to  be  by  him  laid  before  Congress  for  the  fin^  de- 
cision of  that  body. 

On  the  28th  of  February,  1809,  Congress  appears  to  have 
acted  on  this  Ireport.    An  act  was  then  passed,  dir^ting  the 
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t837«      lAods,  the  claims  to  which  had  been  disallowed  by  the  can* 
v^^v^^  mittionera,  to  be  told  io  thci  same  manner  as  other  pabhc 
HenderioQ  lands*    The  same  act  reserves  the  right  of  the  Spanish 
Poindexter's  chimaot  to  institute  his  suit  in  the  high^t  Court  of  law  or 
equity  in  the  said  territory,  for  the  recorery  of  the  land, 
within  one  year  after  it  shall  have  been  sold  bj  the  United 
States.    If  he  shall  fail  to  sue  within  the  time  limited,  his 
right  to  sue  shall  be  for  ever  barred.    The  second  section 
makes  the  decision  of  such  cause  to  depend  entirely  on  the 
claimant's  proving  that  the  survey  was  made  before  the 
27th  of  October,  1795,  and  on  the  &imess  of  the  transac- 
tion ;  and  the  third  section  declares  parol  evidence  to  be 
admissible* 

This  act  relates  solely  to  those  claims  which  were  laid  be- 
fore the  commissioners,  and  disallowed. 

The  patent  under  which  the  plaintiff  in  error  claims  the 
tract  of  1,000  acres,  appears  to  have  the  following  endorse- 
ments on  it : 

*'  Entered  on  record  at  Natchez,  in  the  county  of  Adams, 
Mississippi  territory,  in  lib.  B.  fol.  149  a  160,  this  second 
day  of  April,  A.  D.  1801. 

"  JOHN  HENDERSON,  Recorder.''  . 

"  Land  Office  west  of  Pearl  rioer. 
^^  This  plat,  certificate,  and  letters  patent,  are  recorded  in 
the  Register's  book  B,  of  written  evidences  of  claims,  fol. 
621.  &c. 

'^  Examined  and  corrected  by 

"  J.  GIRAULT,  Translator.'' 

The  plat,  and  certificate  of  survey,  and  patent  for  500 
acres,  appear  to  have  been  registered  in  the  land  office  west 
of  Pearl  river,  on  the  26th  of  March,  1 804. 

The  patent  for  this  last  survey  gives  no  additional  title, 
because  it  was  granted  after  the  authority  of  Spain  over  the 
country  had  ceased.  It  does  not  appear  that  either  of  these 
title  papers  was  laid  before  the  board  of  commissioners. 

There  is  certainly  some  difficulty  in  construing  these  acts 
of  Congress.  It  is  not  easy  to  resist  the  conviction,  tbst 
the  government  has  legislated  on  the  idea,  that  Spanish 
titles  might  be  valid,  though  held  by  persons  who  were  not 
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residents  of  the  country  on  the  37th  of  October,  1 795.      ]  3^^ 
Yet  no  law  has,  in  etpress  terms,  imparted  this  Validity  to  v^^v-^^./ 
them.    The  act  of  1 804  allows  them  to  be  recorded,  and  Henderion 
to  be  laid  before  the  commissibners,  to  be  decided  on  hj  Poindextet's 
them.    It  goes  farther,  and  seems  to  point  the  attention  of     I^on^* 
the  commissioners  to  the  fairness  of  the  claim,  rather  than 
to  the  residence  of  the  claimant.    The  certificate  of  the 
board  in  favour  of  the  claimant  is  conclusire  against  the 
Ignited  States.    Their  determination  against  him  is  to  be 
reported  to  the  Secretary  of  the  Treasury,  in  order  to  be 
laid  before  Congress ;  and  this  determination  is  to  be  found* 
ed  on  the  opinion,  thaf  the  document  of  title  is  antedated, 
or  otherwise  fraudulent    When  Congress  acts  on  fkiB  re* 
port,  no  absolute  decision  is  made  against  the  rejected 
claims,  but  the  claimant  is  allowed  time  to  assert  bis  title  in 
a  Court  of  law  or  equity.    These  provisions  are  scarcely 
to  be  reconciled  with  the  idea,  that  no  Spanish  grant  could 
be  valid  if  made  to  a  non-resident  of  the  territory.    It 
would  seem  as  if  the  commissioners  might  have  taken  cog- 
nizance of  such  a  claim,  might  have  decided  in  its  favour, 
and  that  such  a  decision  would  have  been  conclusive.  ^ 

But,  we  repeat,  that  there  is  no  act  of  Congress  express- 
ly confirming  such  titles,  and  that  they  derive  no  validity 
from  any  other  source. 

The  whole  legislation  on  this  subject  requires,  that  every 
title  to  lands  in  the  country  which  had  been  occupied  by 
Spain,  should  be  laid  before  the  board  of  commissioners. 
The  motives  for  this  regulation  are  obvious ;  and  as  the 
titles  had  no  intrinsic  validity,  it  was  opposed  by  no  princi- 
ple. Claimants  could  not  complain,  if  the  law  which  gave 
validity  to  their  claim's,  should  also  provide  a  board  to  ex- 
amine their  fairness,  and  should  make  the  validity  depend 
on  their  being  laid  before  that  board.  The  plaintiff  in  error 
has  failed  to  bring  his  case  before  the  tribunal  which  the  legis- 
lature had  provided  for  its  examination,  and  has,  therefore, 
not  brought  himself  within  the  law.  No  act  of  Congress 
applies  to  a  grant  held  by  a  non-resident  of  the  territory  in 
October,  1 795,  which  has  not  been  laid  before  the  board  of 
commissionelrs.  It  is  true,  that  no  act  has  declared  such 
grants  void  ;  but  the  legislature  has  ordered  the  lands  to  be 
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1837.  ^^  which  were  not  appropriated  in  a  manner  recognised 
v^F^.  -^  bj  law,  and  the  land  in  controversy  is  of  ttiat  descrip- 
Ueaderfon  ti^n. 

Poindezter's  If  this  view  ofthe  subject  be  correct,  no  SpaniA  grant,  made 
while  the  country  was  wrongfully  occupied  by  Spain,  can  be 
valid,  unless  it  was  confirmed  by  the  contract  with  Geoigpa, 
or  has  been  laid  before  the  board  of  commissioners. 

This  opinion  is  decisive  of  every  point  on  which  the  Court 
gave  an  opinion,  so  far  as  respects  title. 

The  first  bill  of  exceptions,  taken  by  the  plaintiff  in  error, 
is  to  the  rejection  of  a  duly  certified  copy  of  a  certificate 
of  survey,  and  a  patent  issued  thereon  by  the  Spanish  go- 
vernor of  West  Florida  in, December,  1797. 

The  patent  was  properly  rejected,  because  Spain  no  lon- 
ger occupied  the  territory,  and  the  authority  which  had  been 
exercised,  in  fact,  by  the  Spanish  government,  had  ceased. 
The  order  and  certificate  of  survey  were  properiy  rejected, 
because  they  were  not  confirmed  by  the  three  first  sections 
of  the  act  of  1 803,  and  had  never  been  laid  before  the  board 
of  commissioners. 

The  paper  dated  the  19tb  of  October,  1796,  purporting 
to  be  private  instructions  from  William  Dunbar,  the  princi- 
pal surveyor  of  the  district  of  Natchez,  to  William  Atchison, 
the  deputy,  who  made  the  surveys  for  the  land  in  contro- 
versy, was  admitted  to  rebut  the  testimony  of  a  witness 
whose  deposition  had  been  taken  to  prove  that  the  Spanish 
title  papers  were  &ir  and  wer^  correctly  dated.  Tins  paper 
was  admitted,  because  it  related  to  the  official  duties  of  the 
deput}^  was  found  among  bis  papers  after  his  death,  and  was 
proved  to  be  in  the  hand-writing  of  his  principal,  who  was 
also  dead.  Doubts  are  entertained  by  some  of  the  Judges 
respecting  the  propriety  of  its  admission.  But  this  is  a  ques- 
tion which  we  think  it  unnecessary  to  decide,  because  the 
grant,  not  having  been  laid  before  the  board  of  commission- 
ers, could  not  have  availed  the  defendant  in  the  Court  be- 
low, who  did  not  bring  himself  within  the  reservation  ofthe 
.   cession  from  Geoigia. 

The  plaintiff  in  error,  after  the  testimony  had  been  laiiT 
before  the  jury,  prayed  the  Court  to  instruct  them  on  seve- 
i-al  points  of  law  which  grew  out  of  it.     The  first  of  these, 
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which  was  refused,  qoestioDed  the  validity  of  a  grant  made      ]827« 
bj  the  United  States  for  laud  occupied  at  the  time  under  y^<i^/^^ 
colour  of  an  adverse  title.     There  can  be  no  doubt  of  the  Heodersou 
correctness  of  rejecting  this  proposition.  Poindexter'f 

The  2d,  dd  and  5th  points,  which  the  Court  was  prayed  L^m^- 
to  state  as  law  to  the  jury,  depend  on  the  position  that  resi- 
dence in  the  country  on  the  27th  of  October,  1795,  was  not 
necessary  to  the  validity  of  the  title  set  up  by  the  defendant 
in  that  Court.  As  the  title  had  not  been  laid  before  the 
board  of  commissioners,  and  as  residence  was  indispensable 
to  the  validity  of  a  claim,  supported  by  the  act  of  cessjon 
from  Geoigia,  we  think  these  instructions  were  properly 
refused. 

The  8th  was  unimportant  to  the  case  in  the  view  which  this 
Court  has  taken  of  it.  If  the  question,  whether  the  survey, 
purporting  to  bear  date  in  September,  1 795,  was  really  made 
on  that  day,  or  was  antedated,  had  been  the  question  to  be 
decided  by  the  jury,  as  it  would  have  been  had  this  paper 
been  laid  before  the  board  of  commissioners,  the  Court  did 
right  in  refusing  to  grant  this  prayer.  It  seems  to  request 
the  Court  to  say,  that,  in  deciding  on  the  verity  of  a  paper 
alleged  to  be  fraudulent,  itut  paper  itself  is  entitled  to  more 
credit  than  the  parol  testimony  which  impeaches  it,  though 
the  law  declares  parol  testimony  to  be  admissible. 

On  the  other  points,  the  Court  gave  the  instruction  asked 
by  the  plaintiff  in  error. 

We  think  the  plaintiff  in  error  has  neither  brought  himself 
within  the  articles  of  agreement  between  the  United  States 
and  the  State  of  Georgia,  nor  within  the  acts  of  Congress ; 
and  that  the  judgment  of  the  District  Court  must  be  affinfi- 
ed,  with  costs. 


VoT..  Xn.  6J> 
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1827. 

The  [Practice.] 

Antelope. 

The  Antelope.     The  Spanish  and  Portuguese  Cuiisatsy 

Claimants. 

Further  explanation  of  the  decree  of  this  Court,  iu  S.  C,  antt  Vol. 
X.  p.  66,  and  vol.  XL  p.  413. 

The  Africans  captured,  except  those  restored  to  the  Spanish  claim- 
ants, to  be  delivered  to  the  United  SStates.  absohucly  and  uncondi- 
tionally, without  the  precedent  payment  of  expensed. 

No  judgment  or  decree  can  be  rendered  directly  against  the  United 
States  for  costs  and  expenses. 

The  fees  and  compensation  to  the  marshal,  where  the  government  i« 
a  party  to  the  suit,  and  his  fees  or  compensation  arc  chaigeable  to 
the  United  States,  are  to  be  paid  out  of  the  treasury,  upon  a  certifi- 
cate of  the  amount,  to  be  made  by  the  Court,  or  one  of  the  judges. 

Decree  of  the  Circuit  Ceurt,  in  respect  to  the  apportionment  among 
the  several  parties  to  the  suit  of  the  costs  and  expenses,  affirmed. 

Identity  of  the  Africans  restored  to  the  Spanish  claimant  established 
by  suflicicnt  evidence. 

THIS  is  the  bame  cau&c  whirh  is  reported  flf«/c,  vol.  X.  p. 
6G.  and  vol.  XI.  p.  413.  and  was  again  brought  before  the 
Court  upon  a  further  appeal,  and  certificate  of  a  division  of 
opinions  as  to  the  proceedings  of  the  Court  below  in  exe- 
cution of  the  former  decrees  of  this  Court. 

March  Bth.  It  was  argued  by  the  Attorney  General  and  Mr.  Key  for 
the  appellants,  and  by  Mr.  Berrien^  Mr.  C.  J.  Ingersoll,  and 
Mr.  Wildcj  for  the  respondents. 

March   \oth.     Mr.  Justice  Trimble  delivered  (he  opinion  of  the  Court. 

This  case  having  been  before  this  Court,  and  a  decree 
rendered  ther<;in  at  February  term,  18*25,  and  again  brought 
up,  and  an  exphnatory  decree  made*  therein  at  February 
term,  1826,  the  reports  of  the  case  in  10  fVheat.  Rep.  66. 
and  11  Wheat.  Rep.  413.,  are  referred  to  for  the  general 
history  of  its  facts  and  circumstances,  and  for  the  principles 
settled  in  it  by  the  former  decrees  of  this  Court.  The  case 
was  remanded  to  the  Circuit  Court,  with  directions  to  make 
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a  final  disposition  of  the  controverey  between  the  parties,      1837. 
pursuant  to  the  principles  of  the  decrees  of  1825  and  1826  \^^^v^^ 
'»f^''«  Court.  j^J^^^ 

The  Circuit  Court,  in  order  to  enable  it  to  decree  finally 
in  the  case,  directed  the  register  to  take  and  report  an  ac- 
count of  the  costs,  and  also  of  the  expenses  of  keeping, 
maintaining,  &c.  of  the  Africans,  by  the  marshal,  and  which 
account  was  accordingly  reported.  Exceptions  were  filed 
to  the  report  by  both  the  Portuguese  and  Spanish  claimants. 
The  Circuit  Court  also  caused  proofs  to  be  taken  for  the 
purpose  of  identifying  individually  the  Africans  to  be  deli- 
vered to  the  Spanish  claimants,  as  directed  by  the  decree  of 
1826. 

Thus  circumstanced,  the  case  came  on  for  final  hearing 
before  the  Circuit  Court.   The  Court  decreed  that  the  Por- 
tuguese claimant  should  not  be  made  liable  for  costs,  or  any 
proportion  of  the  expenses  and  charges  of  the  marshal  for 
maintaining,  &c.  the  Africans ;  and  being  of  opinion  that 
thirty-nine  of  the  Africans  were  sufficiently  identified  by 
proof,  as  being  the  property  of  the  Spanish  claimants,  di- 
rected the  thirty-nine  Africans,  so  identified,  to  be  delivered 
to  the  Spanish  claimants,  upon  their  paying  a  proportion  of 
the  costs  and  expenses  reported  by  the  registrar,  in  the  ratio 
of  the  number  of  Africans  delivered,  to  the  whole  number ; 
and  the  Circuit  Court  was  further  of  opinion,  that  the  resi- 
due of  the  Africans  not  directed  to  be  delivered  to  the  Spa- 
nish claimants,  flhonld  hfi  delivered  to  the  United  States,  to 
be  disposed  of  according  to  law ;  but,  on  the  question  whe- 
ther they  shall  be  delivered  absolutely,  or  on  condition  of 
payment  of  the  balance  of  the  expenses  which  will  remain, 
unsatisfied  after  chaining  the  Africans  adjudged  to  the  Spa- 
nish claimants  in  their  due  ratio,  the  judges  of  the  Circuit 
Court  being  divided  in  opinion,  ordered  this  difiference  of 
opinion  to  be  certified  to  this  Court. 

The  case  comes  up  on  this  certificate  of  division,  and, 
also,  upon  an  appeal  prayed  by  the  District  Attorney 
on  behalf  of  the  United  States,  and  allowed,  "  From  so 
much  of  the  said  final  order  of  the  Circuit  Court,  as  re- 
lates to  the  apportionment  among  the  several  parlies  of 
tli«3  costK  and  expenses,  in  the  preservation,  maintenance. 
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llBt27:»      ^3  custody,  of  tfae  said  Africans,  and  of  the  costs  and  ei-- 

V>r:,-^-  jf^teB  of  tbe  yarious  proceedings  which  have  been  had  in 

.J^^       relation  to  the  said  Africans,  and,  also,  from  so  moch  of 

said  order  as  decrees  thirty«nine  of  the  said  Africans  to  the 

Spanish  claimants." 

We  wiH  first  consider  the  question  arisir^  upon  the  cer- 
tificate of  Vli?ision  of  opinion  between  the  judges  of  tbe 
Circuit  Court 
Quettien  ■§  to  It  appears,  from  the  opinion  delivered  by  the  Circuit 
trnpetma!^^^*  Court,  and  fi'om  the  registrar's  report,  that,  in  making  up 
fliat  report  as  to  the  amount  of  expenses,  sixteen  cents  per 
dum  was  allowed  the  marshal  for  the  custody,  maintenance, 
tic.  of  the  Africans ;  and  the  Spanish  claimants  were  cbaiged, 
as  a  co/ndition  precedent,  with  the  proportion  of  expenses 
of  the  marshal,  after  this  rate,  in  the  ratio  of  tbe  number  of 
Africans  to  be  delivered  to  them.  The  residue  of  the  mar- 
shals expenses,  at  the  same  mteper  dtem,  is  supposed  to  be 
meant  by  the  term  ^^  expenses,"  in  the  question  on  wUch 
the  judges  Were  opposed  in  opinion ;  and  it  is  supposed  the 
question  upon  which  the  judges  were  opposed  in  opinion 
was,  whether  the  Africans  not  directed  to  be  delivered  to 
the  Spanish  claimants,  should  be  delivered  by  the  marshal 
to  the  United  States,  absolutely  and  unconditionally,  to  be 
disposed  of  according  to  law,  or  whether  it  should  be  im- 
■posed  on  the  United  States  as  a  condition  precedent  to  their 
delivery,  that  the  United  States  should  pay  to  the  marshal 
bis  claim  for  expenses  at  the  rate  aforesaid,  in  the  ratio  of 
the  number  of  Africans  to  be  delivered  to  the  United 
States. 

The  Spanish  claimants  have  not  appealed  from  the  de- 
cree of  the  Circuit  Court.  As  tbe  Court  had  decided  that 
they  ought  to  bear  some  proportion  of  the  expenses,  it  was 
necessary,  for  the  purpose  of  ascertaining  the  amount  which 
they  were  to  pay,  to  fix  upon  some  data  for  making  up  the 
iLCCount  of  expenses  so  far  as  related  to  them.  Bnt,  as  they 
do  not  complain,  this  Court  is  not  called  upon  to  decide 
whether  they  were  overcharged  or  not,  nor  to  determine 
whether  the  rate  of  sixteen  cents  per  diem  was  warranted 
by  law,  as  the  Circuit  Court  supposed,  so  far  as  the  Spa- 
tush  claimants  are  concerned. 
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As  relates  to  the  United  States^  tbe  question  propounded  1837. 
by  tbe  judges  of  tbe  Circuit  Court,  and  upon  wbich  tbey  v^^^v^^ 
were  divided  in  opinion,  does  not  necessarily  draw  in  ques-  .  Aj^^ooe. 
tion  tbe  data  or  rate  of  the  nmrsbal's  allowance  for  expenses ; 
but  wbetber  tbe  payment  of  his  expenses,  at  any  rate,  or  to 
any  amount,  ought  to  be  made  a  precedent  condition  to  the 
delivery  of  the  Africans  to  tbe  United  States.  It  may  well 
be  doubted,  however,  whether  the  State  law  does,  as  sup- 
posed by  tbe  Court,  authorize  the  marshal  to  chaiige,  as 
matter  of  right,  sixteen  cents  ptr  dum^  for  keeping,  main- 
taining, &c.  the  Africans ;  although  it  might  fiimish  some 
guide,  in  an  appeal  to  the  sound  discretion  and  justice  of 
the  government,  in  making  him  a  reasonable  compensation. 
It  is  true,  the  first  section  of  the  ^^  Act  for  providing  com- 
pensation for  tbe  marshal,"  (Sd  vol.  ch«  1S5.)  after  decla- 
ring the  fees  and  compensation  to  be  allowed  the  marshal 
for  certain  enumerated  services,  &c.  adds,  ^^  For  all  other 
services  not  herein  enumerated,  such  fees  or  compensation 
as  are  allowed  in  the  Supreme  Court  of  tbe  State  where 
the  services  are  rendered."  This  has  generally  been  con- 
strued, and,  we  think,  rightly,  to  mean,  that  where  the  ser- 
vices performed  are  not  enumerated  in  the  act  of  Congress, 
but  such  services  are  enumerated,  and  a  fixed  allowance 
made  therefor  in  the  State  laws,  they  shall  fix  the  rule  of 
compensation.  The  case  under  consideration  is  wholly  un- 
provided for  by  the  laws  and  usages  of  the  State.  The 
Africans  to  be  delivered  to  the  United  States,  are  neither 
slaves  in  contemplation  of  law,  nor  prisoners  of  war,  nor 
persons  chained  with  crimes.  The  compensations  allowed 
by  the  laws  of  the  State  to  sherifis  and  jailors,  in  these 
cases,  do  not,  therefore,  furnish  any  positive  rule  of  law  or 
right,  as  to  the  compensation  which  ought  to  be  allowed  the 
marshal  in  the  peculiar  circumstances  attending  these  Afri- 
cans. He  is,  no  doubt,  entitled  to  a  reasonable  compensa- 
tion ;  but  that  must  depend  upon  the  circumstances  of  the 
case,  and  not  any  positive  rule.  But  be  that  as  it  may,  it 
could  not  legally  enter  into  the  judgment  and  decree  of  the 
Court,  so  far  as  that  judgment  or  decree  was  to  affect  the 
rights  of  the  United  States,  or  th(3  rights  of  tbe  marshal  af^ 
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expedient  for  the  safe  keepiDg,  support,  and  removal,  be-      1827. 
yond  the  limits  of  the  United  States,  ail  such  negroes,''  &c.  v^^^v^^^/ 

It  is  not  to  be  doubted,  that  if  a  reasonable  account  for 
expenses  were  certified  according  to  law,  that  arrangements 
would  be  made  to  paj  it  out  of  the  fund  appropriated  for 
carrying  into  effect  the  laws  prohibiting  the  slave  trade. 

We  are  of  opinion  it  ought  to  be  certified  to  the  Circuit 
Court,  that  all  the  Africans  captured  in  the  Antelope,  ex« 
cept  those  directed  to  be  delivered  to  the  Spanish  claim- 
ants, should  be  decreed  to  be  delivered  to  the  United  States, 
absolutely  and  unconditionally,  without  the  precedent  pay- 
ment of  expenses. 

In  that  part  of  the  case  brought  up  by  appeal,  it  is  insist-  Question  at  to 
ed  on  behalf  of  the  United  States,  that  so  much  of  the  de-  meat   of  the 
crec  of  the  Circuit  Court  "  as  relates  to  the  apportionment  ^jj^^*"**  •** 
among  the  several  parties  of  the  costs  and  expenses  in  the 
preservation,  maintenance,  and  custody  of  the  Africans, 
and  the  costs  and  expenses  of  the  various  proceedings  which 
have  been  had  in  relation  to  said  Africans,''  is  erroneous. 
It  is  contended,  that  these  costs  and  expenses  were  occa- 
sioned by  the  prosecution  of  a  groundless  claim  by  the  Por- 
tuguese and  Spanish  claimants,  and  that  they  should  have 
been  decreed  to  pay  them. 

It  may  well  be  doubted  whether  these  questions  are  now 
open  to  discussion.  By  a  former  order  and  decree  of  the 
Circuit  Court,  made  before  the  former  appeals,  the  ordina- 
ry costs  and  charges  were  regulated,  and  they  were  paid  ac- 
cordingly ;  that  order  is  not  now  before  this  Court  in  this 
appeal.  By  the  former  decree  of  the  Circuit  Court,  ren- 
dered before  the  former  appeals,  a  principle  was  established 
as  to  the  ratio  in  which  the  Spanish  and  Portuguese  claim- 
ants should  be  chargeable  with  the  expenses  of  maintenance, 
&c.  The  principle  was,  that  they  should  be  charged  in  the 
ratio  of  the  number  of  Africans  to  be  delivered  to  them 
respectively. 

There  was  no  appeal  from  that  part  of  the  former  decree 
of  the  Circuit  Court ;  or  if  there  was,  it  was  virtually- affirm- 
ed by  the  former  decree  of  this  Court. 
In  the  application  of  the  principle  to  the  case  as  it  now 
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1827.      Against  the  United   States.     It  is  a  general  rule,  that  no 

v^^-v*^*''  Court  can  make  a  direct  judgment  or  decree  against  the 

The        United  States,  for  costs  and  expenses,  in  a  suit  to  which  the 

United  States  is  party,  either  on  behalf  of  anj  suitor,  or 

No  judgment  ^j^y  officer  of  the  eovemment.     As  to  the  officers  of  the 

ordtcre^  can       -^  ^ 

be     resdertd  government,  the  law  expressly  provides  a  diflerent  mode. 
^tiiud  State*      ^^^  ^^^^^  section  of  the  ^^  Act  for  regulating  process,^' 
forccMU  or  ex-  ^c.  (vol.  2.  ch.  137.)  makes  provision  for  the  fees  and  com- 

peotes* 

pensation  to  be  allowed  the  marshal,  similar  to  the  ^^  Act 

for  providing  for  compensation  to  marshals,^'  &c.  above 

cited.     The  fourth  section  makes  some  further  regulations 

concerning  the  fees  and  compensation  to  be  allowed  clerks 

and  marshals,  and  then  provides,  ^^  that  the  same  having 

been  examined  and  certified  by  the  Court,  or  one  of  the 

judges  of  it,  in  which  the  services  shall  have  been  rendered, 

shall  be  passed  in  the  usual  manner  at,  and  the  amount 

thereof  paid  out  of,  the  treasury  of  the  United  State8,^^&c. 

Marthai's  ex-     These  provisions  show,  we  think,  incontestably,  that, 

paid'out'of  the  ^'*^^®'' *®  marshal's  fees  and  compensation,  for  services 

treatunr,  upon  rendered  the  United  States  be  fixed  by  some  positive  statu- 

a  certificate  of  , 

the  Court.  tory  rule,  as  in  enumerated  services,  or  depends  upon  what 
is  reasonable  and  just  under  the  circumstances  of  the  case, 
as  in  non-enumerated  services,  they  must  be  certified  to,  and 
paid  out  of,  the  treasury,  and  cannot  lawfully  constitute 
any  part  of  the  judgment  or  decree  in  the  cause.  It  would, 
indeed,  be  extraordinary,  if  the  marshal,  who  is  the  servant 
of  the  government,  and  holds  possession  of  the  Africans 
merely  by  its  authority,  could  obstruct  the  operations  of  the 
government  by  a  claim  for  compensation  for  his  service?. 
The  laws  give  the  marshal  no  lien  on  the  Africans,  and  we 
can  discover  no  principle  which  will  justify  the  Court  in 
creating  a  lien,  in  effect,  by  its  decree.  There  is  no  neces- 
sity for  such  a  proceeding. 

The  seventh  section  of  "  An  act  in  addition  to  the  acts 
prohibiting  the  slave  trade,^'  appropriates  one  hundred  thou- 
sand dollars  to  carry  the  law  into  effect.  The  second  sec- 
tion of  the  act  authorizes  the  President  of  the  United  States 
to  make  such  regulationa  and  arrangements  as  he  may  deem 
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expedient  for  the  safe  keeping,  support,  and  removal,  be-      1827. 

yond  the  limits  of  the  United  States,  ail  such  negroes,''  &c.  v^^^v^^^/ 

(5  vol.  ch.  511.)  ^  The 

^  Antelope. 

It  is  not  to  be  doubted,  that  if  a  reasonable  account  for 
expenses  were  certified  according  to  law,  that  arrangements 
would  be  made  to  pay  it  out  of  the  fund  appropriated  for 
carrying  into  effect  the  laws  prohibiting  the  slave  trade. 

We  are  of  opinion  it  ought  to  be  certified  to  the  Circuit 
Court,  that  ail  the  Africans  captured  in  the  Antelope,  ex« 
cept  those  directed  to  be  delivered  to  the  Spanish  claim- 
ants, should  be  decreed  to  be  delivered  to  the  United  States, 
absolutely  and  unconditionally,  without  the  precedent  pay- 
ment of  expenses. 

In  that  part  of  the  case  brought  up  by  appeal,  it  is  insist-  Question  as  to 
ed  on  behalf  of  the  United  States,  that  so  much  of  the  de-  meat   of  the 
crec  of  the  Circuit  Court  "  as  relates  to  the  apportionment^^,*"**  •** 
among  the  several  parties  of  the  costs  and  expenses  in  the 
preservation,  maintenance,  and  custody  of  the  Africans, 
and  the  costs  and  expenses  of  the  various  proceedings  which 
have  been  bad  in  relation  to  said  Africans,"  is  erroneous. 
It  is  contended,  that  these  costs  and  expenses  were  occa- 
sioned by  the  prosecution  of  a  groundless  claim  by  the  Por- 
tuguese and  Spanish  claimants,  and  that  they  should  have 
been  decreed  to  pay  them. 

It  may  well  be  doubted  whether  these  questions  are  now 
open  to  discussion.  By  a  former  order  and  decree  of  the 
Circuit  Court,  made  before  the  former  appeals,  the  ordina- 
ry costs  and  charges  were  regulated,  and  they  were  paid  ac- 
cordingly ;  that  order  is  not  now  before  this  Court  in  this 
appeal.  By  the  former  decree  of  the  Circuit  Court,  ren- 
dered before  the  former  appeals,  a  principle  was  established 
as  to  the  ratio  in  which  the  Spanish  and  Portuguese  claim- 
ants should  be  chargeable  with  the  expenses  of  maintenance, 
&c.  The  principle  was,  that  they  should  be  charged  in  the 
ratio  of  the  number  of  Africans  to  be  delivered  to  them 
respectively. 

There  was  no  appeal  from  that  part  of  the  former  decree 
of  the  Circuit  Court ;  or  if  there  was,  it  was  virtually. affirm- 
ed by  the  former  decree  of  this  Court. 
In  the  appUcation  of  the  principle  to  the  case  as  it  now 
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1837.  staDcte,  it  teems  to  follow,  necessarily,  that  as  npne  of  the 
v^pv^^  AfricaDS  are  to  be  delivered  to  the  Portuguese  claimaQt,  he 
'^  should  pay  none  of  the  expenses  of  keeping  them ;  and 
that  the  Spaniard  should  pay  in  the  ratio  of  thirty-nine,  the 
number  to  be  delivered  to  him.  The  condition  of  the  Por- 
tuguese consul,  too,  is  very  peculiar.  Under  the  circum- 
stances ui  which  these  Africans  were  captured,  and  breast 
into  the  United  States,  it  was  his  duty  to  interpose  a  claim 
for  p$rt  of  them,  on  behalf  of  the  subjects  of  his  majesty 
the  King  of  Portugal.  That  claim  was  sustained  in  the 
District  and  Circuit  Courts,  and  the  general  propriety  of 
the  claim  was  also  recognised  by  the  former  decree  of  this 
Court,  but  as  no  individual  Portuguese  claimant  of  the  pro- 
perty appeared  before  the  hearing  of  the  appeal,  the  claim 
of  the  Vice  Consul  of  Portugal  was  dismissed  on  that 
ground.  It  would  be  too  much  to  visit  him  with  the  extra- 
ordinary expenses  under  such  circumstances,  and  he  has 
heretofore  paid  his  proportion  of  the  ordinary  expenses  of 
the  suit. 

We  think  there  is  no  just  ground  of  complaint  on  the 

part  of  the  United  States,  that  the  Spanish  claimants  have 

not  been  burdened  with  more  than  a  rateable  proportion  of 

the  expense  of  keeping  the  Africans. 

Evidence  siif-     It  only  remains  to  be  inquired,  whether  the  Circuit  Court 

tify*"thr  Af.l-  ^^^^^  ^^  directing  thirty-nine  of  the  Africans  to  be  delivered 

cans  delivered  to  the  Spanish  claimants. 

to  the  Spanish       w^  ,         ,  .     ,         ,  .  i-,  i  i 

ciaiinanti.  It  has  been  argued,  that  there  is  no  credible  and  compe- 

tent evidence  to  identify  them,  or  any  of  them. 

We  arc  not  of  that  opinion.  We  think,  that  under  the 
peculiar  and  special  circumstances  of  the  case,  the  evidence 
of  identity  is  competent,  credible,  and  reasonably  satisfac- 
tory, to  identify  the  whole  thirty-nine. 

It  ought  not  to  be  foi^otten,  that  in  the  original  cause  it 
had  been  established  to  the  satisfaction  of  this  Court,  that 
ninety-three  of  the  Africans  brought  in  with  the  Antelope, 
were  the  property  of  the  Spanish  claimants  ;  but,  as  many 
of  the  Africans  had  died,  it  was  the  opinion  of  this  Court, 
that  number  should  be  reduced  according  to  the  whole  num- 
ber living.  The  Circuit  Court,  proceeding  upon  this  prin- 
ciple, fixed  the  whole  number  to  which  the  Spanish  claim 
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ants  were  entitled  at  fifty,  and  then  proceeded  to  inquire  as      18^7. 
to  their  identity.  v^^*v*^^ 

Grondona,  who  had  been  examined  as  a  witness  in  the     .  '^^^ 
original  cause,  was  second  officer  on  board  the  Antelope 
when  the  Spanish  Africans  were  purchased,  and  put  on 
board  the  Antelope,  on  the  coast  of  Africa. 

It  appears,  that  the  Africans  captured,  and  brought  in 
with  the  Antelope,  were  put  into  the  possession  of  Mr.  Wil- 
liam Richardson  ;  and  that  he  had  about  fifty  of  them  em- 
ployed at  work  upon  the  fortifications  at  Savannah ;  that  while 
there,  Grondona  came  out  with  the  marshal  for  the  purpoise 
of  identifying  the  Spanbh  Africans ;  that  the  fifty  Africans 
were  drawn  op  in  a  line ;  that  Grondona  made  signs,  and 
spoke  to  the  negroes,  and  they  to  him,  and  they  generally 
appeared  to  recognise  him  as  an  acquaintance.  On  cross- 
examination,  he  says,  he  cannot  say  that  every  one  of  the 
negroes  recognised  the  sign  made  by  the  person  accompa- 
nying the  marshal  to  the  fortificationss,  but  that  they  gene- 
rally did. 

The  Africans  of  the  Antelope  being  paraded  in  front  of 
the  court  house,  Mr.  Richardson  was  directed  by  the  Court 
to  point  out,  and  designate,  individually,  the  Africans  who 
had  worked  on  the  fortifications,  and  he  designated  thirty- 
four.  It  is  proved  by  Mr.  Morel,  the  marshal,  that  Gron- 
dona recc^nised  five  others,  who  were  with  other  persons, 
and  that  they  appeared  to  recognise  Grondona  as  an  acquain- 
tance. These  five  are  described  by  name,  and  pointed  out 
by  other  witnesses. 

Before  these  proofs  were  taken  in  open  Court,  for  the 
purpose  of  identifying  die  Africans  claimed  by  the  Spaniards, 
Grondona  had  disappeared,  and  it  is  suggested  was  dead. 
He  had,  however,  in  his  examination  as  a  witness  in  chief 
in  the  cause,  shown,  that  he  was  an  officer  on  board,  and 
knew  the  Africans  belonging  to  the  Spanish  claimants. 
Grondona,  and  the  Africans,  both  spoke  languages  not  un- 
derstood by  the  witnesses ;  yet  it  could  well  be  seen  by  them 
that  Grondona  and  the  Africans  knew  and  understood  each 
other;  and  Mr.  Richardson  swears,  that  many  of  them  ap- 
peared to  know  him  very  well,  and  that  he  claimed  tbem  as 
Vol.  XII.  7^ 
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1827.      P^*^  ^^  ^^^  Africans  originally  put  on  board  the  Antelope  bj 
v^r^/^^  the  Spanish  owners. 

M*Lemore       yf^  think  this  evidence  was  sufficient,  under  the  veiy  pe- 
Powell.      culiar  circumstances  of  this  case,  reasohabiy  to  satisfy  the 
mind  of  the  identity  of  thirty-nine  of  the  Africans  as  be- 
longing to  the  Spanish  claimants. 

Decker  and  Certificate.  This  cause  came  on,  &c. 
On  consideration  whereof,  this  Court  is  of  opinion,  that 
there  is  no  error  in  the  decree  of  the  Circuit  Court  so  hi 
as  the  same  proceeds,  and  that  it  be  affirmed  ;  and  upon 
the  question  on  which  the  judges  of  the  Circuit  Court  were 
divided  in  opinion ;  it  is  the  opinion  of  this  Court,  that  all 
the  Africans,  not  to  be  delivered  to  the  Spanish  claimants, 
ought  to  be  decreed  to  be  delivered  to  the  United  States, 
unconditionally,  and  without  the  precedent  payment  of  ex^ 
penses,  to  be  by  them  disposed  of  according  to  law. 


[Bill  of  Exchanoe.    Surstt.] 

M^Lemore,  Plaintiff  in  Error,  against  Powell  and  others, 

Defendants  in  Error. 

An  agreement  between  the  creditor  and  principal  debtor  for  delay, 
or  otherwise  changing  the  nature  of  the  contract  to  the  prejudice 
of  the  surety,  in  order  to  discharge  the  latter,  must  be  an  agreement 
having  a  sufficient  consideration,  and  binding  in  law  upon  the  par- 
ties. 

A  vere  agreement  by  the  holder  of  a  bill  with  t^e  drawer  for  delaj, 
without  any  consideration  for  it,  and  without  any  communieation 
with  or  assent  of  the  endorser,  will  not  discharge  the  latter,  after 
he  has  been  fixed  in  his  responsibility  by  the  refusal  of  the  drawee, 
and  due  notice  to  himself. 

1V6.  nth.  THIS  cause  was  aigued  by  Mr.  White  and  Mr.  Ea^ow  for 
the  plaintiff  in  error,  and  by  Mr.  Webster  and  Mr.  Bliss  for 
the  defendants  in  error. 


Feb.  tOth. 
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Mr.  Jastice  Stort  delivered  the  opinion  of  the  Court*  1897. 

This  is  a  writ  of  error  to  the  Circuit  Court  of  the  United  v^^^nt^ 
States  for  the  District  of  West  Tennessee.  M^Lemore 

The  original  action  was  assumpsit,  brought  by  Powell,  Powell. 
Fosters  &  Co.  as  holders  of  a  bill  of  exchange,  drawn  by  one 
Thomas  Fletcher,  in  May,  1819,  at  Nashville,  upon  Messrs. 
M*Neil,  Fisk  and  Rutherford,  at  New  Orleans,  payable  to 
Thomas  Read,  or  order,  for  two  thousand  dollars,  in  sixty 
days  after  date,  and  by  him  endorsed  to  the  defendant,  John 
C.  M*Lemore,  dnd  by  him  to  the  plaintififs.  The  bill,  upon 
presentment  for  acceptance,  was  dishonoured,  and  due  no- 
tice of  the  dishonour  was  given  to  the  defendant. 

At  the  trial,  upon  the  general  issue,  Thomas  Fletcher,  the 
drawer,  was,  under  a  release  from  the  defendant,  M^Lie- 
more,  examined  as  a  witness,  and,  among  other  things,  testi- 
fied that,  in  the  month  of  October  following  the  dishonour 
of  the  bill,  ^'one  of  the  plaintiffs  applied  to  him  at  Nashville 
for  the  money  on  the  bill,  and  threatened  to  Aue  immediate- 
ly if  an  arrangement  was  not  made  to  pay  the  bill.  The  wit- 
ness then  proposed  to  the  plaintiff,  if  he  would  indulge  him 
four  or  five  weeks,  he  would  himself,  to  a  certainty,  pay  the 
bill.  To  this  the  plaintiff  agreed,  and  told  the  witness  he 
was  going  to  Louisville,  Kentucky,  and  would  return  by 
Nashville  about  the  expiration  of  that  time,  and  would  re- 
ceive said  payment.  Since  said  time  the  witness  has  never 
seen  said  plaintiff.^'  The  witness  farther  testified,  that  the 
defendant  was  an  accommodation  endorser  for  him  on  the 
bill ;  that  the  plaintiff  told  him  that  the  bill  would  be  left  with 
a  Mr.  Washington  at  Nashville ;  that  he  expected  he  would 
himself  be  at  that  place  at  the  time  agreed  on,  but  that,  if  he 
did  not  come,  he  would  give  the  instructions  to  Mr.  Washing- 
ton, by  letter,  what  to  do  if  the  witness  did  not  pay  at  the  ex- 
piration of  the  time  agreed  on.  It  did  not  appear  that  any  con^ 
sideration  was  paid  or  stipulated  for  this  delay ;  and  no  suit 
was  commenced  until  after  tiiis  period  had  elapsed.  Tlie 
district  judge  instructed  the  jury,  that  if  they  believed  the  con- 
versation above  stated  amounted  to  no  more  than  an  agree- 
ment that  a  suit  should  not  be  brought  for  four  or  five  weeks, 
and  that  *no  premium  or  consideration  was  given  or  paid, 
or  to  be  paid  by  Fletcher,  the  endorsers  were  not  discharged. 
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1837.      ^^  ^°  agreemcDt  for  giving  daj  must  be  an  obligatory  con- 

N^p'v^^  tract  for  a  consideration  which  ties  up  the  hands  of  the  cre- 

M 'Lemors  ^iiq^^  and  disables  him  from  suing,  thereby  affecting  the  inte- 

Powell.     rests  and  rights  of  the  endorser ;  that  the  endorser  has  a  right 

to  require  and  demand  of  the  creditor  to  bring  a  suit  against 

the  drawer,  and  if  he  has  disabled  himself  from  bringing  a 

suit  by  a  contract  for  a  consideration,  he  has  thereby  released 

the  endorser ;  and  that,  if  the  jury  were  satisfied  from  the 

testimony,  that  time  was  given  for  a  valuable  consideration 

paid,  or  to  be  paid,  or  that  a  new  security  was  taken  by  the 

holder,  that  the  endorser  was  discharged  and  absolved  from 

all  the  obligations  of  the  endorsement. 

Under  this  instruction,  the  jury  found  a  verdict  for  the 
plaintiffi,  upon  which  there  was  judgment  given  in  their  &• 
vour.  A  bill  of  exceptions  was  taken  to  the  charge  of  the 
Court ;  and  the  present  writ  of  error  is  brou^^l  for  the  pur- 
pose  of  ascertaining  its  legal  correctness, 
QutttioD  as  to      It  is  unnecessary  to  give  anv  opinion  upon  that  part  of  the 

the  right  of  the    .  i.-  u  ^  *u       -^^    r  j  \  -^ 

oodorser  to  re-  charge  which  respects  the  right  of  an  endorser  to  require 
qoire  the  hold-  fj^  holder  to  Commence  a  suit  asainst  the  drawer.    In  ge- 

er     to      com-  ^  ^ 

mence  a  suit  ueral,  the  endorser,  by  paying  the  bill,   has  a   complete 
pnndpai.  ^  ^  power  to  reinstate  himself  in  the  possession  and  ownership 
of  the  bill,  and  thus  to  entitle  himself  to  a  personal  remedy 
on  the  instrument  against  all  antecedent  parties.  The  same 
reason,  therefore,  does  not  exist,  as  may  in  conunon  cases 
of  suretyship,  to  compel  the  creditor  to  active  diligence  by 
suit  against  the  principal.     Without  expressing  any  opinion 
on  this  point,  it  is  sufficient  to  say,  that  the  error,  if  any, 
was  favourable  to  the  defendant,  and,  therefore,  it  can  form 
no  subject  of  complaint  on  his  part, 
a  reemen  ****     ^^^  ^^^»  ^tn^  resolves  itself  iuto  this  question,  whether 
with  the  draw-  a  mere  agreement  with  the  drawers  for  delay,  without  any, 
e  ay     QQngj^ieration  for  it,  and  without  any  communication  witti, 
or  assent  of,  the  endorser,  is  a  discharge  of  the  latter,  aAer 
he  has  been  fixed  in  his  responsibility  by  the  refusal  of  the 
drawee,  and  due  notice  to  himself.     And  we  are  all  of  opi- 
nion that  it  does  not.  We  admit  the  doctrine,  that  althou^ 
the  endorser  has  received  due  notice  of  the  dishonour  of 
the  bill,  yet,  if  the  holder  afterwards  enters  into  any  new 
agreement  with  the  drawer  for  delay,  in  any  manner  cJumg- 


M'Lemor^ 
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iDg  tbe  nature  of  the  original  contract,  or  affecting  tbe  rights  \  937. 
of  tbe  endorser,  or  to  tbe  prejudice  of  tbe  latter,  it  will  dis- 
cbarge  bim.  But,  in  order  to  produce  sucb  a  result,  the 
agreement  inust  be  one  binding  in  law  upon  tbe  parties,  and  Powell, 
have  a  sufficient  consideration  to  support  it.  An  agreement 
without  consideration  is  utterly  void,  and  does  not  suspend 
for  a  moment  the  rights  of  any  of  the  parties.  In  tbe  pre- 
sent case,  the  jury  have  found,  that  there  was  no  considera- 
tion for  the  promise  to  delay  a  suit,  and,  consequently,  the 
plaintiffs  were  at  liberty  immediately  to  have  enforced  their 
remedies  against  all  the  partis  It  was  correctly  said  by 
Lord  Eldon,  in  English  v.  Darley,  (2  Bos.  <Sr  Pull.  61.)  that 
'^  as  long  as  the  holder  is  passive,  all  his  remedies  remain ;'' 
and,  we  add«  that  he  is  not  bound  to  active  diligence.  But  if 
the  bolder  enters  into  a  valid  contract  for  delay,  he  thereby 
suspends  his  own  remedy  on  tbe  bill  for  the  stipulated  pe- 
riod ;  and  if  the  endorser  were  to  pay  the  bill,  be  could 
only  be  subrogated  to  the  rights  of  the  bolder,  and  the  drawer 
could  or  might  have  the  same  equities  against  him  as  against 
the  holder  himself.  If,  therefore,  such  a  contract  be  enter- 
ed into  without  his  assent,  it  is  to  his  prejudice,  and  dis- 
charges him. 

The  cases  proceed  upon  tbe  distinction  here  pointed  out, 
and  conclusively  settle  the  present  question.  In  Natwj/n  v. 
St,  Qton^tn,  (1  Bos.  ^  Pull.  653.)  where  the  action  was  by 
endorsees  against  the  drawer  of  a  bill,  it  appeared,  that, 
after  the  bill  had  become  due,  and  been  protested  for  non- 
payment, though  no  notice  had  been  given  to  the  drawer, 
he  having  no  effects  in  the  hands  of  the  acceptor,  the  plain- 
tiffs received  part  of  the  money  on  account  from  the  endor- 
ser ;  and  to  an  application  from  the  acceptor,  stating,  that 
it  was  probable  he  should  be  able  to  pay  at  a  future  period, 
they  returned  for  answer,  that  they  would  not  press  him. 
The  Court  held  it  no  discharge  ;  and  Lord  Chief  Justice 
Eyre,  in  delivering  the  opinion  of  the  Court,  said,  that  if 
this  forbearance  to  sue  tbe  acceptor  had  taken  place  before 
noticing  and  protesting  for  non-payment,  so  that  the  bill  had 
not  been  demanded  when  due,  it  was  clear  the  drawer 
would  have  been  dischai^ed,  for  it  would  be  giving  a  new 
credit  to  the  acceptor.    But  that,  after  protest  for  non-pay- 
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1637«      n^^D^9  ^^^  notice  to  the  drawer,  or  an  equivaUni  to  notict^ 

v^p*v-^^/  a  right  to  sue  the  drawer  had  attached,  and  the  holder  was 

Bf 'Lemore  ^qi  bound  to  sue  the  acceptor.     He  mi^t  forbear  to  sue 

F^well.  him.  The  same  doctrine  was  held  in  Arundel  Bank  y. 
GobUj  reported  in  a  note  to  ChUty  an  Bills.  {CkUtyj  379. 
note  c.  edit.  1831.)  There  the  acceptor  applied  for  time, 
and  the  holders  assented  to  it,  but  said  they  should  expect 
interest.  It  was  contended,  that  this  was  a  discharge  of  the 
drawer ;  but  the  Court  held  otherwise,  because  the  agree- 
ment of  the  plaintifis  to  wait  was  without  consideration, 
and  the  acceptor  might,  notwithstanding  the  agreement, 
have  been  sued  the  next  instant ;  and  that  the  understand- 
ing that  interest  should  be  paid  by  the*  acceptor,  made  no 
difference.  So,  in  Badnall  v.  iSamue/,  (3  Prict^s  Exch. 
Rep.  521.)  in  a  suit  by  the  holder  against  a  prior  endorser 
of  a  bill  of  exchange,  it  was  held,  that  a  treaty  for  delay 
between  the  holder  and  acceptor,  upon  terms  which  were 
not  finally  accepted,  did  not  discharge  the  defendant,  al- 
though an  actual  delay  had  taken  place  during  the  n^otia- 
tion,  because  there  was  no  binding  contract  which  precluded 
the  plaintiffs  from  suing  the  acceptor  at  any  time. 

Upon  authority,  therefore,  we  are  of  opinion,  that  this 
writ  of  error  cannot  be  sustained,  and  that  the  judgment 
below  was  right  Upon  principle,  we  should  entertain  the 
same  opinion,  as  we  think  the  whole  reasoning  upon  which 
the  delay  of  the  holder  to  enforce  his  rights  against  the 
drawer  is  held  to  discharge  the  endorser  after  notice,  is 
founded  upon  the  notion,  that  the  stipulation  for  delay  sus- 
pends the  present  rights  and  remedies  of  the  holder. 

The  judgment  of  the  Court  below  is,  therefore,  affirmed, 
wi(h  costs. 


OF  THE  UNITED  STATES. 


[Bills  of  EzcHANes.] 

The  United  States  against  Priscilla  Barker,  Adminis* 
tratrix  of  Abraham  Barker,  deceased. 
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U.  States 
Barker. 


Wherever  the  goTernment  of  the  United  States,  through  its  lawfully 
authorized  agents,  becomes  the  holder  of  a  bill  of  exchange,  it  b 
bound  to  use  the  same  diligence,  in  order  to  charge  the  endorser, 
as  in  a  transaction  between  private  individuals. 

Where  the  United  States  were  the  holders  of  certain  bills  of  ex- 
change, and  their  agent  in  New- York  was  directed,  by  a  letter  from 
the  Secretary  of  the  Treasury,  dated  Washington,  December  7tb, 
1814,  to  give  notice  of  non-acceptance  to  the  drawer  and  endor- 
sers, residing  in  New-York,  and  notice  was  given  to  the  endorser  > 
on  the  12th  of  the  same  month,  the  mail  which  left  the  8th  having 
arrived  at  New- York  at  85  minutes  past  10  o'clock,  A.  M.  on  the 
10th:  Hdd^  that  the  endorser  was  discharged  by  the  negligence 
of  the  holders* 

So,  also,  where  the  United  States  were  the  holders  of  other  bills,  and 
their  agent  in  New- York  was  directed,  by  a  letter  from  the  Secre- 
tary of  the  Treasury,  dated  Washington,  May  8th,  1815,  to  give 
notice  of  non-payment  to  the  drawer  and  endorsers  residing  in 
New- York,  and  notice  was  given  to  the  endorser  on  the  the  Itth  of 
the  iam&  month,  the  mail  which  left  Washington  on  the  8th  bav- 
ing  reached  New- York  early  on  the  morning  of  the  ilth;  hddy 
that  the  endorser  was  discharged  by  the  negligence  of  the  holders. 

ERROR  to  the  Circuit  Court  for  the  Eastern  District  of 
PeDOsylvania. 

This  was  an  action  of  assumpsit  brought  in  the  Court  be- 
low by  the  United  States,  against  the  personal  representa^ 
tive  of  A.  Barker,  deceased,  the  endorser  of  several  bills 
of  exchange,  drawn  in  the  year  1 8 1 4,  by  J.  Barker,  in  New- 
York,  on  different  houses  of  trade  in  England.  Among  the 
bills,  two  were  protested  for  non-acceptance,  and  two  for 
non-acceptance  and  non-payment.  It  appeared  in  evidence 
at  the  trial,  that  the  agent  of  the  United  States  Treasury, 
in  New- York,  where  the  bills  were  drawn,  and  where  the 
drawer  and  endorsers  resided,  received  a  letter  from  the 
Secretary  of  the  Treasury,  dated  Washington,  December 
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1 837.  '^^^^  1814,  reqaesting  him  to  notify  the  drawer  and  endorsers 
v^^-v/^^^  of  the  non-acceptance  of  the  first  set  of  bills,  and  that  no- 
U.  States  tice  was  accordingly  given  to  them  on  the  12th  of  Decern* 
Barker.  ^^'  '^  ^^^  further  proved,  that  the  mail  which  left  Wash- 
ington on  the  8th  of  the  same  month,  arrived  at  New- York 
at  35  minutes  past  10  o'clock,  A.  M.  on  the  10th.  It  was 
also  proved,  that  the  said  agent  received  a  letter  from  the 
Secretary  of  the  Treasury,  dated  at  Washington,  May  8th, 
1815,  directing  him  to  give  notice  of  the  non-payment  of 
the  second  set  of  bills  of  exchange  to  the  drawer  and  en- 
dorsers, and  that  they  were  notified  on  the  Y3th  of  the  same 
month.  It  was  farther  proved,  that  the  mail  which  left 
Washington,  containing  letters  of  the  8tb  of  May,  reached 
New- York  early  in  the  morning  of  the  11th.  But  no  no- 
tice of  the  non-acceptance  of  this  second  set  of  bills  was 
proved. 

The  learned  judges  in  the  Court  below  instructed  the 
jury,  that  the  holders  of  the  bill  had  not  used  due  diligence. 
The  letter  of  the  7th  of  December,  1814,  must  be  consi- 
dered as  having  been  written  on  that  day,  and  ought  to  have 
been  put  into  the  post  office  to  come  by  the  mail  of  the  8th, 
and,  if  so,  it  would  have  reached  New- York  on  the  morning 
of  the  10th.  That  the  letter  of  the  8th  of  May,  1815, 
shonid  have  been  put  into  the  post  office  to  come  by  the 
mail  of  the  9th,  and  would  have  reached  New- York  the 
morning  of  the  11th.  The  eariiest  notice  alleged  was  on 
the  12th  of  May  and  December,  respectively ;  and  it  seem- 
ed clear,  either  that  the  letters  were  not  put  into  the  post 
office  at  Washington  in  due  time,  or  that  the  agent  in  New- 
York  was  guilty  of  negligence  in  giving  notice  to  the  par- 
ties, in  either  of  which  cases  they  were  dischaiged. 

A  verdict  and  judgment  was  rendered  upon  this  instruc- 
tion in  the  Court  below,  on  which  the  cause  was  brought,  by 
writ  of  error,  to  this  Court. 

Pe5.  16(^  The  cause  was  submitted  without  argument,  b7the«^(tor- 
ney  General^  for  the  United  States,  and  by  Mr.  Webster  for 
the  defendant. 

Mr.  Chief  Justice  Marshall  delivered  the  opinioo  of  th6 
Coutt : 
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That  whatever  doubts  might  be  entertained  as  to  the      1827. 
charge  of  the  Court  below  relating  to  the  transactions  in 


Parker 


V. 


England,  (which  it  has  not  been  thought  necessary  to  state^ 
in  respect  to  the  protest  and  transmission  of  the  bills,  we  Ju^esof 
ttiink  there  is  ncfne  as  to  what  took  place  after  their  arrival  ^^*  ^^^^ 
at  the  treasury  of  the  United  States.  The  question  was, 
whether  notice  of  the  dishonour  of  the  bills  was  transmit- 
ted to  the  party  within  the  time  prescribed  by  the  general 
law  in  respect  to  bills  of  exchange.  The  Court  were  of 
opinion,  that  there  was  negligence  either  at  Washington  or 
New- York,  as  to  giving  such  notice ;  and  that  the  notice  ac- 
tually given  was  too  late  to  fix  him  with  the  responsibility. 
The  letter  from  the  treasury  department  giving  the  notice, 
was  either  not  sent  in  due  course  of  mail  to  New- York,  or 
there  was  negligence  at  New- York  in  not  giving  notice 
there  as  early  as  it  should  have  ht^n  given,  after  the  letter 
arrived  at  that  city.  Whether,  therefore,  the  Judge  erred 
or  not,  as  to  the  first  part  of  his  charge,  in  respect  to  the 
transmission  of  the  bills  from  England  in  a  reasonable  time, 
there  was  no  doubt  that  the  United  States  had  no  right  to 
recover,  on  account  of  the  neglect  in  giving  due  notice  after 
the  return  of  the  bills. 

Upon  this  ground,  the  judgment  of  the  Circuit  Court 
was  affirmed. 


[PaACTICE.] 

Parker  and  Another  against  The  Judges  of  the  Circuit 

Court  of  Maryland. 

An  iDJuQction  out  of  the  Circuit  Court,  to  9tay  proceedings  on  a 
judgment  at  law  io  that  Court,  may  issue,  notwishstanding  the 
pendency  of  a  writ  of  error  on  the  judgment  in  this  Court. 

An  injunction  issued  by  order  of  the  District  Judge,  expires  at  the 
next  term  of  the  Court,  unless  continued  by  the  Court ;  bat  the 
denial  of  seiFeral  successive  motions  to  dbsoWe  the  injunction, 
may,  under  circonstancei»  be  considtted  as  equiTalent  to  an  order 
for  renewing  it. 
Vol,.  XII.  ^71 
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1897.  *^**  ^^y*'"^^'  f^""  *®  plaintiffs,  having,  on  a  former  day, 

s^^^/"^^  obtained  a  rule  to  show  cause  why  a  mandamus  should 

Parker      ^^^  |gg^g  ^q  f\^Q  Judges  of  the  Circuit  Court  of  Maryland| 

Judges  of   cause  was  this  day  shown,  and  the  question  argued  by  Mr. 

CiT.CotiTiof  Hayfnondy  for   the   rule,   and    by  the  Attorney   Gentralj 
Marfland.  .     ^  . . 

against  it. 

Feb.  m. 

Feb.  I9th.         ^^^*  ^^^^^  Justice  Marshall  delivered  the  opinion  of  the 
Court. 

A  rule  was  made  upon  the  Judges  of  the  Court  of  the 
United  States  for  the  Fourth  Circuit,  and  District  of  Mary- 
land, to  show  cause  why  an  execution  should  not  issue  on 
a  judgment  rendered  in  that  Court  in  favour  of  Parkin,  Par- 
ker, and  Clough,  against  John  E.  Rigden.  A  writ  of  error 
had  been  sued  out  to  thisjudgment,  which  had  been  affirmed 
in  this  Court,  and  the  usunl  mandate  bad  been,  awarded. 
On  affidavit  that  the  clerk  of  the  Circuit  Court  had  refused 
to  issue  an  execution,  and  that  the  Judges  of  that  Court  bad 
refui^ed  to  direct  one,  this  rule  was  made. 

The  cause  shown  is,  that,  after  suing  forth  the  writ  of 
error  to  the  original  judgment,  Rigden  had  determined  to 
abandon  it.  That  the  counsel  who  had  obtained  the  judg- 
ment took  the  record  from  the  clerk's  office,  filed  it  in  this 
Court,  and  obtained  an  affirmance  of  the  judgment  Before 
this  affirmance,  John  E.  Rigden  obtained  an  injunction  to 
stay  all  proceedings  at  law  on  the  said  judgment,  which  the 
counsel  for  Parkin,  Parker,  and  Clough,  have  made  two  in- 
effectual  attempts  to  dissolve;  and  that  the  said  Judges 
were,  and  are,  of  opinion,  that  to  issue  execution  during 
the  continuance  of  the  injunction,  would  be  a  violation 
thereof. 

The  record  of  the  proceedings  in  Chancery  is  annexed 
to  this  return,  which  shows  that  an  injunction  was  awarded 
by  Elias  Glenn,  the  District  Judge,  on  the  1 9th  of  Februaiy, 
1825,  at  which  time  the  writ  of  error  was  depending  in  this 
Court. 

The  aubpoBDa  was  returnable  to  the  May  term  of  the 
Circuit  Court,  but  the  record  does  not  state,  that  any  order 
was  made  in  the  cause  at  that  term.  In  December,  a  rale 
was  made  on  the  defendants  in  equity  to  answer  the  bill.  In 
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May,  1826,  aD  answer  was  filed  for  Parkin,  Parker,  and      1827. 
Clough,  by  William  Gwynn  and   Daniel   Raymond,  their  \^^^v^^ 
agents  and  attorneys,  who  moved  to  dissolve  the  injunction,      P^rkw 
which  motion   was  rejected.     Afterwards,  in  December,    Judges  of 
1 826,  on  the  suggestion  that  there  is  no  bond  for  the  per- ^''•C<>"'^^^ 
formance  of  any  decree  which  might  be  pronounced  in  the 
cause,  it  was  ordered  by  the  Court,  that  the  injunction  be 
dissolved,  unless  cause  be  shown  to  the  contrary  on  or  before 
the  23d  day  of  December  instant.     On  the  22d  this  rule 
was  extended.     The  bond,  given  on  obtaining  the  injunc- 
tion, which  had  been  mislaid,  was  found,  and,  on  the  26th, 
the  Court,  on  argument,  again  refused  to  dissolve  the  in* 
junction. 

The  cause  shown  on  the  return,  consists  of  two  parts : 
1st.  The  Supposed  incorrect  conduct  of  the  counsel  for  the 
plaintiff  at  law,  in  bringing  up  the  record  after  the  defend- 
ant had  abandoned  his  intention  to  prosecute  the  writ  of 
error.     2d.  The  pendency  of  the  injunction. 

The  first  cause  shown  is  entirely  insufficient.  The  plain-  Fiwt  cau» 
tiffin  error  having  given  bond  to  prosecute  his  writ,  was  at  cient. 
liberty  at  any  time  to  bring  up  the  record ;  and,  although  the 
writ  constituted  no  supersedeas,  yet  the  party  who  had  ob- 
tained the  judgment  would  remain  exposed  to  the  hazard  of 
its  being  reversed  at  a  distant  day.  To  obviate  such  an  in- 
convenience, one  of  the  rules  of  this  Court  authorizes  the 
defendant  in  error,  where  the  plaintiff  has  failed  to  file  the 
record  within  the  time  prescribed)  to  docket  the  cause,  and 
file  a  copy  of  the  record  with  the  clerk.  The  defendant  in 
error  has  only  conformed  to  this  rule,  and  can  be  liable  to 
no  censure  for  doing  so. 

The  second  cause  assigned  for  refusing  to  issue  the  cxe-      injunctioir 
cation,  has  been  contested  on  two  grounds :  edt*^  nofwtui- 

1 .  It  is  contended,  that  an  injunction  could  not  be  award-  •^■JJjJi"!    *^f 
ed  while  the  record  was  before  this  Court  on  a  writ  of  the  writ  of  er- 

^  ror  in  the  ac- 

error.  tion  at  law. 

We  do  not  think  this  a  valid  objection.  The  suit  in 
Chancery  does  not  draw  into  question  the  judgment  and 
proceedings  at  law,  or  claim  a  nght  to  revise  them.  It  sets 
up  an  equity  independent  of  the  judgment,  which  admits 
the  validity  of  that  judgment,  but  suggests  reasons  why  the 
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1827       V^y  ^^^  ^^^  obtained  it  ought  not  to  ayail  himself  of  it; 
It  proposes  to  try  a  question  entirely  new,  which  has  not 
been,  and  could  not  be,  litigated  at  law.     It  may  be  brought 
Judges  of   before  the  commencement  of  a  suit  at  law,  pending  such 
Cir.  Court  of  gyit,  or  after  its  decision  by  the  highest  law  tribunal.     The 
Maryland,    j^.y  .^  ^^  original  bill,  and  ma>  be  61ed  although  an  injunc 
tion  should  not  be  awarded.     The  injunction  arrests  pro- 
ceedings at  law,  and  may  be  dissolved  or  continued  without 
making  any  final  decree  in  the  case.     The  condition  of  the 
suit  at  law  may  be  a  reason  for  imposing  terms  on  the  party 
who  applies  for  an  injunction,  but  can  be  no  reason  for  re- 
fusing it.     The  subpoena  and  injunction  act  on  the  person 
to  whom  they  are  directed,  not  on  the  record,  and  it  can*bc 
of  no  consequence  where  the  record  is. 
An  injunction      2.  The  second  objection  to  the  pendency  of  the  injunc- 
iMued  by  ihe  ^jon  has  morc  weight.     It  was  awarded  in  December,  1825, 

District  Judge,  -rx  »  1-1. 

czpirei  at  the  by  the  District  Judge,  and  no  order  appears  to  have  been 
3i"  clrcuU  raade  for  its  continuance  at  the  succeeding  teruL  The  act 
Court,  unless  ^hich  authorizes  the  District  Juds^es  to  grant  writs  of  in- 

contmued    by  .  » 

the  Court.  junction,  provides,  ^' that  the  same  shall  not,  unless  so  or- 
dered by  the  Circuit  Court,  continue  longer  than  to  the  Cir- 
cuit Court  next  ensuing."  An  order  for  its  continuance, 
therefore,  ought  to.  have  been  made ;  and,  after  the  close  of 
the  term  without  sucb  order,  au  execution  might  have  been 
sued  out  on  the  judgment  without  any  contempt  of  the 
Court. 
But,  under  the  ^"^  ^^'  ^°  point  of  law,  the  injunction  ceased  to  exist,  the 
circumstances  Courtcould  reinstate  it  at  will.     The  Judges  acted  obvious- 

oi  the  present  ^  . 

case,  the  in-  ly  on  the  opinion,  that  the  injunction  still  continued,  and 

held  to  be  con- ^"8^^  *^  Continue.  Two  successive  motions  to  dissolve 
tinucd  by  the  it  were  overruled.     The  same  view  of  the  case  which  in- 

denial  of  seve-  ^ 

rai  iuccessiye  duced  the  Courtthus  to  continue  the  injunction,  must  have 
«o°teTt!  ****''*"  ^^^"^^^  a  reinstatement  of  it,  had  it  been  supposed  to  be 
discontinued  by  the  omission  to  make  an  order  in  it  at  the 
term  to  which  the  subpoena  was  returnable.  If,  upon  the 
ground  of  this  omission,  the  mandamus  should  be  awarded, 
it  might  be  rendered  useless  by  granting  a  new  injunction. 
It  ought  to  be  granted,  if  the  case,  as  it  now  appears,  abowi 
that  the  plaintiff  in  equity  is  entitled  to  relief.  We  must 
suppose  that,  in  the  opinion  of  the  Court,  he  is  so  entitled, 
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or  the  injuDctioQ  would  have  been  dissolred  on  motion*      1837. 
The  continuance  of  the  injunction  is,  in  substance,  ei|«iTa-  ^^^^\r^^ 
lent  to  a  renewal  of  it  Thompwn 

Under  these  circumstances,  some  difference  of  opinion  Peter, 
exists  on  the  motion  for  a  mandamus.  Some  of  the  Judges 
think,  that  it  ought  to  be  awarded ;  others  are  of  opinion, 
that  as  the  injunction  is  still  continijied  by  the  Court,  and  as 
the  J  udges  who  have  a  right  to  give  it  force  have  returned 
that  it  is  in  force,  it  ought  not  to  be  awarded.  The  motion 
is  overruled. 

Rule  discharged. 


[Limitation.] 

Thompson  against  Peter  &  Johns,  Administrators  de  bonis 

non  of  Peter,  deceased. 

An  acknowledgment  of  the  debt  bjr  the  personal  representatives  of 
the  original  debtor,  decea&ed,  will  not  take  the  case  out  of  the  sta- 
tute of  limitations. 

ERROR  to  the  Circuit  Court  for  the  District  of  Columbia. 
This  was  an  action  of  assumpsit  brought  in  September, 
1823,  by  the  plaintiff  against  the  defendants,  for  goods  sold, 
&LC.  to  their  intestate.  At  the  trial  in  the  Court  below,  the 
plaintiffgave  id  evidence,  that  in  the  hfetime  of  the  intestate, 
James  Peter,  who  died  in  the  year  1808,  he  admitted  the 
payment,  at  his  request  and  for  his  use,  by  the  plaintiff,  of 
the  800  dollars,  charged  in  the  account  produced ;  that  after 
the  death  of  said  Peter,  and  after  his  brother  D.  Peter  had 
obtained  letters  of  administration  on  his  estate,  an  account, 
of  which  the  one  now  in  suit  is  a  copy,  was  drawn  off,  passed 
the  Orphan^s  Court,  and  presented  to  said  D*  Peter,  as  said 
administrator,  for  payment ;  to  which  he  answered,  there 
were  no  funds  in  hand  to  pay  the  debts  of  the  intestate.  The 
said  account,  with  the  certificate  of  allowance  by  the  Or- 
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1827.  pban's  Court  thereon,  and  so  presented  as  aforesaid,  was 
\^^^  /^^  left  in  the  hands  of  said  D.  Peter  after  bis  death,  which  was 
Thompion  j^j  jjj^  y^^j^  1812 ;  and  after  the  defendants  had  qualified  as 
Peter.  administrators  de  bonis  noriy  some  time  in  the  spring  or  sum- 
mer of  the  year  1820,  an  application  was  made  on  behalf  of 
the  plaintiff  to  the  defendant,  G.  Peter,  for  a  settlement  of 
the  said  account :  to  which  he  answered,  that  be  knew  veiy 
little  of  the  business  of  the  estate,  which  was  principally  at- 
tended to  by  the  other  defendant,  Johns,  but  there  were  no 
funds  in  hand  to  pay  the  debts  of  the  estate  ;  and  in  a  subse- 
quent conversation,  the  said  G.  Peter,  in  answer  to  another 
application  for  payment  of  the  said  account,  said,  that  until 
a  recovery  could  be  had  from  one  Magruder,  to  whom  lands 
of  the  intestate  had  been  sold,  for  the  purchase  money  of 
which  a  suit  was  pending,  the  adniinistrators  would  have  no 
funds  to  pay  James  Peter's  debts ;  application  for  a  settle- 
ment was  then  made  in  behalf  of  the  plaintiff  to  said  Johns,  to 
whom  the  other  defendant  had  referred  as  the  acting  admi- 
nistrator, and  the  said  Johns  was  requested  to  see  if  the  said 
account,  before  delivered  to  said  David  Peter  as  aforesaid, 
was  not  among  the  files  of  his  papers,  and  to  return  it  for  the 
purpose  of  bringing  suit  on  it:  to  which  the  said  Johns  re- 
plied, that  he  had  seen,  or  believed  the  account  was  on  file ; 
would  look  for  and  return  it ;  and  further  said,  there  were  no 
funds  in  hand  to  pay  the  debts  of  the  estate ;  and  on  a  second 
application  to  the  said  Johns  for  the  said  account,  he  said  be 
had  looked  for  it  and  could  not  find  it. 

A  verdict  was  taken,  subject  to  the  opinion  of  the  Court, 
whether  the  above  was  sufficient  evidence,  to  be  left  to  the 
jury,  of  a  subsequent  acknowledgment  of  the  debt,  to  take 
the  case  out  of  the  statute  of  limitations.  A  judgment  having 
been  rendered  for  the  defendants,  the  cause  was  brought  by 
writ  of  error  before  this  Court. 

Feb.  asi.  The  cause  was  argued  by  Mr.  Jones  for  the  plaintiff,  and 

by  Mr.  Key  for  the  defendants. 

March  ist.        Mr.  Chief  Justice  Marshall  delivered  the  opinion  of  the 
Court. 
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This  was  a  suit  brought  in  September,  1822,  on  a  pro-       1827. 
mise  alleged  to  have  been  made  by  the  intestate  of  the  de-  K^^y^^ 
fendant,  who  died  in  the  year  1808.  The  defendant  pleaded  Thoinp«oa 
non  assttmpsiiy  and  the  statute  of  limitations,  on  which  pleas       Peter, 
issue  was  joined.    By  consent  of  parties  a  verdict  was  found 
for  the  plaintiff,  subject  to  the  opinion  of  the  Court,  whether 
the  evidence  which  is  stated  in  a  case  made  by  the  parties, 
be  sufficient  to  be  left  to  the  jury  as  evidence  of  a  subse- , 
quent  acknowledgment,  competent  to  take  the  case  out  of. 
the  statute  of  limitations.     The  Court  gave  judgment  for 
the  defendants,  which  judgment  is  now  before  this  Court  on 
a  writ  of  error. 

The  Court  is  of  opinion  that  the  Circuit  Court  decided 
rightly.  The  original  administrator,  David  Peter,  did  not 
acknowledge  the  debt,  but  said  there  were  no  funds  in  hand 
to  pay  the  debts  of  the  testator.  This  language  might  be 
used  by  a  person  not  intending  to  give  any  validity  to  the 
claim,  and  ignorant  of  its  real  merits.  The  conversation 
with  one  of  the  present  defendants,  George  Peter,  was  still 
further  from  being  an  acknowledgment.  Had  this  even  been  a 
suit  against  the  original  debtor,  these  declarations  would  not 
have  been  sufficient  to  take  the  case  out  of  the  statute.  The 
cases  cited  from  8  CranMs  hep.  72.  and  1 1  Wheat  Rep, 
209.  are  expressly  in  point.  But  this  is  not  a  suit  against 
the  original  debtor.  It  is  brought  against  his  representative, 
who  may  have  no  personal  knowledge  of  the  transaction. 
Declarations  against  him  have  never  been  held  to  take  the 
promise  of  a  testator  or  intestate  out  of  the  act.  Indeed, 
the  contrary  has  been  held* 

Judgment  affirmed,  with  costs. 
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Willianifon 


▼•  [DSVXBS.] 

Daniel. 

Williamson  and  Othersy  Appellanis,  agaimt  Dahibl  and 

Others,  Respondents. 

Ad  absolute  bequest  of  certain  sUtos  to  P.  H.  it  qualified  by  a  subse- 
quent limitation  oyer,  that  if  either  of  the  testator's  grand  children, 
P.  H.,  or  J.  D.  Am  siundd  die  without  a  lawfid  heir  of  their  hod^, 
thai  ike  other  ihotUd  heir  its  ettate,  which  converted  the  prerioos 
estate  into  an  estate  tail ;  and  there  being  no  words  in  the  will 
which  restrained  the  dying  without  issue  to  the  time  of  the  death 
of  the  legatee,  the  limitation  o? er  was  held  to  be  on  a  contingency 
too  remote. 

The  rule  of  partus  sequitur  venirem  is  uniTersally  followed,  unless 
there  be  something  in  the  terms  of  the  instrument  which  disposes 
of  the  mother,  separating  the  issue  from  her. 

APPEAL  from  the  Circuit  Court  of  Georgia. 

The  controversy  in  this  cause  arose  out  of  the  following 
clauses  in  the  will  of  James  Daniel :  ^^  I  lend  my  wife  twen- 
ty-one  n^roes,'^  naming  them,  ayd  also  certain  lands,  ^^  du- 
ring her  natural  life.''  And  subsequently,  *^  I  give  and  be- 
queath unto  my  grand  daughter,  Patsy  Hendrick,  three  ne- 
groes, viz :  Joe,  Parker,  and  Willis — laiso  give  her  one  half 
of  the  negroes  I  have  lent  my  wife^  to  her  and  her  heirs  for 
ever*  I  give  and  bequeath  unto  my  grandson,  Jesse  Daniel 
Austin,  son  of  Betty  Austin,  one  half  of  the  negroes  1  haTe 
lent  my  wife,  after  the  death  of  my  wife,  Nancy  Daniel. 
Now  my  will  is,  that  if  either  of  my  grand  children,  Patsy 
Hendrick,  or  Jesse  Daniel  Austin,  should  die  without  a  /crd- 
ful  heir  of  their  bodies^  that  the  other  should  heir  its  estate.'' 
Jesse  Daniel  Austin,  (now  called  by  special  act  Jesse  Aus- 
tin Daniel,)  survived  Pasty  Hendrick  ;  and  after  the  death 
of  Nancy  Daniel,  the  widow  of  the  testator,  took  into  pos- 
session all  the  negroes  bequeathed  to  her  during  her  life. 
Patsy  Hendrick  died  about  the  year  1 805,  intestate,  and 
without  heirs  of  her  body,  being  at  the  time  of  her  death  an 
infant  about  nine  years  old,  leaving  Robert  Hendrick,  ber 
fiitfaer,  and  Louisa  Hendrick,  her  half  sister,  by  the  father's 


OF  THE  UNITED  STATES,  569 

side,  now  Louisa  Gibbes,  one  of  the  complainants,  her  next      \  3^7. 
of  kin.     Robert  Hendrick  died  in  1814,  having  first  m^de  v^^^Nr^b/ 
his  will,  bequeathing  his  estate  to  the  said  Louisa,  his  daugh-  Williamson 
ter,  and  his  wife  Mary,  now  Mary  Williamson,  also  a  com-     Daniel, 
plainant.    Some  of  the  slaves,  to  wit,  Sally  and  her  children, 
were  bom  in  the  lifetime  of  Nancy  Daniel. 

The  Court  below  determined  that  the  limitation  over  was 
too  remote,  and  decreed  one  half  the  slaves  to  the  repre- 
sentatives of  Patsy  Hendrick,  the  complainants.  It  also  de- 
creed that  the  slaves,  Sally  and  her  children,  did  not  belong 
to  the  estate  of  the  tenant  for  life.  The  defendants  appealed 
to  this  Court. 

The  cause  was  argued  by  Mr.  fiemen,  for  the  appellants,^  Mctrch  lith 
and  by  Mr.  Wilde^  for  the  respondents. 

Mr.  Chief  Justice  Marshall  delivered  the  opinion  of  Aforcft  16(& 
the  Court. 

The  first  bequest  to  Patsy  Hendrick  would  pass  the  slaves 
therein  mentioned  to  her  absolutely,  were  not  this  absolute 
estate  qualified  by  the  subsequent  limitation  over,  if  either 
of  the  testator^s  grand  children.  Patsy  Hendrick,  or  Jesse 
Daniel  Austin,  should  die  without  a  lawful  heir  of  their  bo- 
dies, that  the  other  should  heir  its  estate.  We  think  these 
words  convert  the  absolute  estate  previously  given,  into  an 
estate  tail ;  and,  if  so,  since  slaves  are  personal  property, 
the  limitation  over  is  too  remote. 

There  are  no  words  in  the  will  which  restrain  the  dying 
without  issue  to  the  time  of  the  death  of  the  legatee.  The 
remainder  over  is  to  take  effect  whenever  either  of  the  im- 
mediate legatees  should  die  without  a  lawful  heir  of  his  or 
her  body.  The  gift  in  remainder  is  a  gift  to  the  stock,  and 
is  limited  over  on  a  contingency  too  remote  to  be  allowed 
by  the  policy  of  the  law. 

a  Feame,  445. 471.  478. 482.  485.  Free,  in  Ch.  15.  1  P.  Wm$. 
554.  Free,  in  Ch.  108.  9  P.  fFiiw.  258.  S  Johns.  Rep.  tS9.  St  Mast. 
Rep.  56.  1  P.  fFms.  663.  8  Atk.  996.  2  Term  Rep.  7S0.  7  Term 
Rep.  585.     8  Ves.  11.     17  Ves.  479. 
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Newman 

▼. 
Jaokion. 
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The  aecoDd  point  is,  we  believe,  well  tetded.  The  imie 
is,  we  belieye,  universally  considered  as  following  ttie  mo- 
ther, unless  they  be  separated  from  each  otiier  by  the  tern 
of  the  instrument  which  disposes  of  the  mother. 


Decree  affirmed,  with  costs. 


[Saije.] 

Newman,  Plaintiff  in  Error,  against  Jjlc&son,  Defendant 

in  Error. 


QaestioQ  as  to  the  sufficiency  of  a  notice  of  sale  of  real  property 

under  a  deed  of  trust. 
No  particular  form  of  sucb  a  notice  is  prescribed  bj  law ;  it  u  sniB- 

cient  if  the  description  of  the  land  is  reasonably  certain,  so  u  to 

inform  the  public  of  the  property  to  be  sold. 

Monk  td.       THIS  cause  was  ai^ed  by  Mr.  ITsy,  for  the  plaintiff  in 
error,  and  by  Mr.  Swann,  for  the  defendant  in  error* 

0 

Mwreh  \%ih.     Mr.  Justice  Trimble  delivered  the  opinion  of  the  Court. 

This  was  an  action  of  ejectment,  brou^t  to  recover  lot 
No.  99|  in  ThrelkeldPs  oddiHon  to  Gfeorgdosm,  with  the  im- 
provements thereon,  fronting  sixty  feet  on  Fayette-street^ 
and  one  hundred  and  twenty  feet  on  Second-street 

The  plaintiff  in  error  was  tenant  in  possession  of  the 
premises,  appeared  to  the  action,  and,  upon  entering  into 
the  common  consent  rule,  was  admitted  to  defend,  and 
pleaded  not  guilty,  upon  which  issue  was  joined. 

Upon  the  trial  in  the  Court  below,  the  plaintiff  gave  in 
evidence  a  deed  from  John  W.  Bronai^  to  Thomas  6. 
Moncure,  conveying  to  him,  in  trust,  for  die  payment  of 
certain  enumerated  creditors,  ^'  A  lot  on  Fayette-street,  and 
Second-street,  in  Georgetown,  fronting  60  feet  on  Fajette- 
street,  and  130  feet  on  Second-itreet,  with  the  boikiingB, 
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improvements,  and  priTileges,"  in  trust,  to  secure  the  pay- 
ment of  the  enumerated  debts  within  thirty  days  ^  and,  if 
not  then  paid,  the  property  conveyed  in  trust  to  be  sold, 
**  after  a  week's  notice  in  the  Messenger,^'  &c. 

The  plaintiff  gave  in  evidence  the  notice  published  in 
the  Messenger,  under,  and  in  pursuance  of  which,  the  pro- 
perty was  sold  at  public  auction,  in  these  words,  to  wit : 
^'  By  virtue  of  a  deed  of  trust  to  the  subscriber,  for  the  se- 
curing certain  moneys  therein  mentioned,  will  be  exposed  to 
public  sale,  on  Thursday,  the  4th  of  Mairh  n«st,  Ct%r  ready 
money,  the  following  described  property,  viz.  lot  No.  99,  in 
Peter,  Beatty,  Threlkeld,  and  Deakins'  addition  to  Geoi^ 
town,  fronting  60  feet  on  Fayette-street,  and  130  feet  on 
Second-street,  with  a  two  story  brick  dwelling  house,  in  es* 
cellent  repair,  thereon*  The  sale  to  take  place  on  the  pre- 
mises* 

<'  THOMAS  G.  MONCURE,  TnuUe. 

*^  The  above  sale  postponed  until  the  4th  day  of  May 
next,  when  it  will  certainly  take  place.    March  S4iA,  1819/' 


1827. 

Newm«Q 

▼. 
Jackson* 


The  plaintiff  proved,  that  the  lot  conveyed  by  the  deed 
of  trust  had  been  sold  on  the  premises,  at  public  auction, 
by  Moncure,  the  trustee,  on  the  day  mentioned  in  the  no- 
tice, and  that  Jackson  became  the  highest  bidder  and  pur- 
chaser ;  and  the  plaintiff  gave  in  evidence  the  deed  of  con- 
veyance made  by  the  trustee  to  Jackson,  for  lot  No.  99,  kCk 
in  pursuance  of  the  public  sale.  It  was  proved,  that  the 
plaintiff  in  error  had  entered  upon  the  premises  as  tenant 
to  John  W.  Bi'onaugh,  and  that  he  was  in  possession  at  the 
commencement  of  the  suit ;  and  the  town  plats  were  also 
given  in  evidence. 

A  verdict  was  taken  for  the  plaintiff,  spbject  to  the  opinion 
of  the  Court,  as  to  the  law  arising  upon  the  case,  and  the 
Court  below  thereupon  gave  judgment  for  the  plaintiff  in 
fliat  Court. 

It  is  contended  for  the  plaintiff  in  error,  that  the  judg- 
ment of  the  Court  below  is  erroneous,  and  should  be  re- 
versed : 


574 


IS-iJ?. 


CASES  IN  THE  SUFBEBfE  CQURT 

It  18  believed,  no  purchaser  woald  have  Teotured  to  ¥aj 
without  first  iDspectiog  the  title  deeds, aud  both  ttie  plats.  Bot 
be  this  as  it  may,  and  even  if  any  should  have  been  so  careless 
as  not  to  examine  the  latter  plat,  still  it  would  clearly  ap- 
pear, from  the  recorded  plat,  that  the  lot  described  did  not 
lie  in  the  addition  supposed  by  the  notice,  but  in  ThielkeWs 
addition,  which  was  ail  that  was  necessary  to  correct  the 
mistake }  and  it  would  also  appear,  it  must  necessarily  lie 
in  the  angle  made  by  Fayette-street  and  Second-street. 

A  purchaser,  or  any  one  inclined  to  become  a  purchaseTi 
of  property  upon  those  streets,  could  not  have  fiuled  to  have 
ascertained  the  particular  lot  intended  by  the  notice. 

We  all  think  the  notice  was,  notwithstanding  the  mistake 
in  part  of  the  description,  certain  to  a  common  and  reaaoa- 
able  extent,  and  that  is  sufficient. 


Judgment  affirmed,  witti  coite. 


[Cbakcibt.    Local  Law.] 


Fd>.  9ih. 


DuNLAP  and  Another,  Appellants,  againsi  Duvlap  and 

Others,  Respondents. 

A  question  of  fact,  in  a  suit  in  equity,  respecting  the  proprietary  in- 
terest in  an  entry  of  lands  within  the  Military  District  of  Ohio. 

Rule  of  equity,  that  where  hnd  is  sold  as  for  a  certain  qnaatiCyi  a 
Court  of  £quity  relieves  if  the  quantity  be  defective,  only  appii-' 
cable  to  contracts  for  the  sale  of  land  in  a  settled  conntry,  where 
the  titles  are  complete,  the  boundaries  determined,  and  the  real 
quantity  known,  or  capable  of  being  ascertained  by  the  vendor. 

THIS  cause  was  argued  by  Mr*  Scett  for  the  appellants, 
and  by  Mr.  Doddridge  for  the  respondents. 


Feb.  17th. 


Mr.  Chief  Justice  Marshall  delirered  the  opinion  of  the 
Court. 
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This  sait  was  brought  x>riginally  by  John  Donlap,  the  ap- 
pellee, ID  the  Circuit  Court  of  the  United  States,  sitting  in 
die  District  of  Ohio,  to  obtain  a  conveyance  of  one  moiety 
of  a  tract  of  land  in  the  Stete  of  Ohio,  which  was  purchased, 
as  is  alleged  in  the  bill,  on  the  joint  account  of  the  plaintiff 
and  of  his  uncle  Aleiander,  one  of  the  defendants  in  the 
Circuit  Court  Alexander,  who  made  the  contract,  obtain- 
ed the  conveyance  to  himself,  and  afterwards  conveyed  the 
land  to  his  son  James.  Both  Alexander  and  James  were 
made  defendants. 

Some  time  about  the  year  1792  or  1793,  Alexander  Dun- 
lap  purchased  from  John  Fowler  an  entry  of  one  thousand 
acres  of  land  on  the  Scioto  river  in  the  Virginia  Military 
District,  at  the  price  of  100  pounds,  Virginia  currency .  An 
agreement  was  entered  into  at  the  time  between  the  plaintiff 
and  the  defendant,  Alexander,  that  this  purchase  should  be 
made  in  partnership,  the  plaintiff  says,  with  himself,  the 
defendant  says,  with  John  Donlap,  senior,  his  fiither.  The 
testimony,  however,  proves  incontestibly  that,  though  the 
moiety  of  the  purchase  money  was  paid  by  the  father,  it  was 
paid  for  the  plaintiff,  whom  he  always  considered  as  the 
rightful  proprietor  of  the  land.  The  purchase  will,  there- 
fore, be  treated  as  bein^  made  on  the  joint  account  of  the 
plaintiff  and  Alexander  Dunlap.  James  Dunlap  claims  as 
a  volunteer  under  Alexander,  and  his  title  is  dependant  on 
that  of  his  father. 

The  original  entry  was  made  the  7th  of  August,  1 787.  It 
was  withdrawn  and  re-entered  on  the  32d  of  April,  1796, 
and  this  entry  was  again  withdrawn  and  re-entered  on  the 
25th  of  July,  1796.  Ti|e  warrant  was  re-entered  on  nearly 
the  same  land.  The  changes  were  such  as  might  probably 
be  caused  by  a  more  perfect  knowledge  of  the  country ;  and 
the  last  entry,  as  surveyed  on  the  20th  of  October,  1796, 
contains  about  three  hundred  acres  of  surplus  land.  The 
plat  of  the  surveyor,  however,  on  which  the  patent  issued, 
specifies  only  1000  acres.  The  right  to  this  surplus  consti- 
tutes the  chief  subject  of  controversy  between  the  parties. 
The  plaintiffs  contend  that  the  whole  entry  was  purchased, 
and  that  in  such  contracts  the  whole  entry  passes  to  the  pur- 
chaser. The  defendants  inflst  thai  the  origioal  contract  was 
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Dunlap 

V. 

Dunlap. 


for  only  1000  acres,  and  that  the  surplas  land  belonged  to 
Fowler.  That  he  afterwards  purchased  this  surplus,  not 
on  joint  account,  but  for  him^lf.  In  1 802  he  obtained  a 
grant  for  the  whole  tract  in  his  own  name,  and  now  claims 
the  whole  surplus  as  his  separate  property. 

The  entry  is  for  1000  acres  of  land.  The  survey  made 
on  the  entry  purports  to  be  for  1000  acres  of  land.  The 
•  plat  and  certificate  of  survey  were  transferred  by  John 
Fowler  to  Alexander  Dunlap,  by  an  endorsement  in  the  fol- 
lowing words :  '^  1  do  hereby  assign  all  my  right,  title,  and 
interest  to  the  within  land  to  Alexander  Dunlap,  and  request 
a  grant  may  issue  accordingly .'' 

This  is  the  only  written  evidence  of  the  contract,  and 
purports  to  be  a  transfer  of  the  whole  entry  and  survey. 

The  defendant,  Alexander,  alleges,  in  his  answer,  that  the 
original  contract  was  "only  for  1000  acres  of  land,^^  that 
after  the  survey  he  discovered  the  surplus  and  mentioned 
it  to  Fowler,  who  said  that  he  had  contracted  to  sell  but 
1000  acres,  and  should  require  additional  compensation  for 
the  excess.     The  respondent  agreed  to  give  him  300  dol- 
lars for  the  surplus,  and  Fowler's  receipt  for  that  sum,  dated 
the  17th  of  October,    1800,  is  annexed  to  the   answer. 
Though  the  defendant  introduces  into  his  answer  the  alle- 
gation that  he  purchased  only  1 000  acres  of  land,  yet  it  is 
remarkable,  that  in  the  first  part  of  the  same  answer  be  states 
himself  to  have  purchased  the  entry,  and  also  says  that  the 
surplus  was  not  discovered  until  many  years  afterwards, 
when  the  survey  was  made.     The  reservation  of  a  surplus, 
when  no  surplus  existed,  in  a  contract  which  purported  to 
be  made  for  the  entire  tract,  at  a  time  when  the  purchase 
of  entries  was  a  common  transaction,  and  the  probability 
that  an  entry  might  be  so  surveyed  as  to  comprehend  more 
land  than  it  called  for,  or  so  as  to  interfere  with  other  entries 
and  lose  a  part  of  the  land  it  covered,  was  a  matter  of  gene- 
ral notoriety,  is  so  extraordinary  a  circumstance  as  to  justify 
a  critical  examination  of  the  testimony  by  which  it  is  sup- 
ported. 

Alexander  Dunlap,  in  the  first  instance,  states  the  contract 
to  have  been,  in  fact,  what  it  purports  to  be,  a  purchase  of 
the  entry,  that  is,  of  the  entire  entry*    To  reconcile  ibifi 
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with  the  subsequent  declaration,  that  ^  the  purchase  was 
only  of  1000  acres  of  land,"  we  must  suppose  that,  as  the 
entiy  called  for  that  quantity,  and  he  purchased  the  entry, 
he  might  allow  himself  to  say  that  be  purchased  only  1000 
acres.  He  drew  an  inference,  however,  which  the  law  does 
not  draw,  and  on  which  he  ought  not  to  have  acted  until  he 
consulted  -his  partner. 

The  defendants  also  sustain  their  pretensions  by  the  testi- 
mony of  John  Fowler,  whose  deposition  was  first  taken  on 
the  34th  of  October,  1817.  He  identifies  the  receipt,  and 
swears  that  it  was  a  fair  transaction. 

His  deposition  is  taken  a  second  time  on  the  Sd  of  Au- 
gust* 1819.  He  swears  ^Uhathesotd  to  Alexander  Dun- 
lap  1000  acres  of  land  within  the  bounds  of  a  military  sur- 
vey, made  in  his  name,  as  assignee  of  Arthur  Lind,  on  the 
Scioto  river,  and,  afterwards,  about  the  7th  day  of  October, 
1 800,  he  sold  to  said  Alexander  Dunlap,  for  the  consideration 
of  300  dollare,  all  the  surplus  contained  within  the  bounds  of 
the  said  military  survey." 

This  deposition  states  the  original  contract  as  if  a  survey, 
not  an  entry,  had  been  theMibject  of  it ;  and  as  if  the  trans- 
fer had  been  of  a  specified  portion  of  that  survey,  not  of  the 
whole. 

On  the  1 8th  of  November,  1 820,  a  copy  of  the  plat  and 
certificate  of  survey  wasobtained  from  the  general  land  office, 
by  which  it  appeared  that  the  survey  was  made  on  the  20di 
of  October,  1796,  three  or  four  years  after  the  entry  had 
been  sold. 

The  deposition  of  John  Fowler  was  again  taken  on  the 
28th  of  November,  1 822.  He  swears  that  in  1 792,  or  1 793,  he 
sold  to  Alexander  Dunlap  1000  acres,  part  of  a  military  sur- 
vey made  in  the  deponent's  name,  as  assignee  of  Arthur  Lind, 
on  the  Scioto  river,  at  the  rate  of  10  pound  Virginia  curren- 
cy per  100  acres,  reserving  the  surplus  should  the  said  sur- 
vey contain  any  within  the  bounds."  Some  years  afterwards, 
he  was  informed  by  the  late  General  Nathaniel  Massie,  that 
^-  the  survey  contained  about  300  acres  of  surplus."  Some- 
lime  after  which,  he  proposed  to  sell  the  said  surplus  to 
Alexander  Dunlap,  who  agreed  to  give  bim  therefor  800 
dollars.- 
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CAS£S  IN  THK  SUFR£M£  COURT 

In  this  deposition  the  witness  states  a  sale  by  the  acre, 
although,  in  his  preceding  depositions,  he  had  spoken  of  a 
sale  in  gross*  In  his  second  deposition  he  had  mentioned 
the  sale  of  1000  acres  of  land,  ^^  within  the  bounds  of  a  mili- 
tary survey  made  in  his  name  on  the  Scioto  ;'^  plainly  allu- 
ding to  a  survey  already  made.  In  his  third  deposition,  he 
still  speaks  of  a  military  survey,  but  plainly  speaks  of  it  as 
of  one  to  be  made  in  future.  He  reserved  the  surplus,  he 
said>  ^^  should  the  said  survey  contain  .any  within  the 
bounds."  It  is  also  observable,  that  he  says  he  received  the 
information  from  Massie ;  whereas,  Alexander  Dunlap  says, 
in  his  answer,  that  he  himself  gave  the  information  to  Fow- 
ler. ThiSj  however,  ^  taken  in  itself,  would  not  be  a  very 
material  contradiction.  It  might  be  accounted  for.  But 
tiie  various  shapes  in  which  Fowler  places  die  contract  cer- 
tainly show  that  his  recollection  of  it  was  very  imperfect, 
and  is  not  entitled  to  much  credit. 

The  assignment  which .  he  made  to  Alexander  Ehmlap  is 
of  the  entire  survey.  It  must  be  considered  as  an  execution 
of  the  contract  he  had  previously  made;  and  is  written  evi- 
dence of  the  extent  of  that  contract.  If,  instead  ofsellii^ 
the  whole  survey,  as  theiasignmcnt  imports,  he  had  sold  only 
a  part  of  it,  his  natural  course  would  have  been,  either  to  take 
out  the  patent  in  his  own  name,  and  give  his  obligation  to 
convey  a  part  when  the  patent  should  issue,  or  to  take  it  out 
in  their  jo)nt  names,  entering  into  an  agreement  specifying 
their  respective  interests,  or  to  take  some  obligation  from 
Alexander  Dunlap,  binding  him  to  re-convey  the  surplus.  A 
written  contract  cannot  be  varied  by  such  suspicious  testi- 
mony as  that  of  Fowler ;  especially  in  a  case  which  contains 
within  itself  the  strongest  circumstances  of  probability 
against  the  attempt. 

This  probability  is  supported  by  other  testimony  than  is 
furnished  by  the  contract  itself.  James  Dunlap,  the  bro- 
ther of  John,  deposes,  that  Alexander  Dunlap  told  him  he 
and  the  plaintiffhad  purchased  the  tract  of  land  in  partner- 
ship ;  language  which  certainly  alludes  to  the  whole  tract 
The  partition,  too,  which  was  afterwards  made,  afteran  ac- 
tual survey  for  the  purpose,  if  it  divided  the  tract  into  lA^ 
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ties,  18  almost  conclusive  evidence  that  the  idea  of  Fowler's      ]  327. 
title  to  the  surplus  had  not  then  occurred  to  the  appellant.  %^ 

The  counsel  for  the  appellant  endeavours  to  support  Duol^P 
Fowler's  title  to  thesurplus,  independent  of  the  special  .con-  DoaUp. 
tract,  and  cites  some  cases  to  show  that  where  land  has  been 
sold  for  a  certain  quantity,  and  has,  in  fact,  amoulited  to 
much  less  than  the  quantity  mentioned,  a  Court  of  equity 
has  interposed  and  given  relief.  But  the  difference  is  very 
naterial  between  contracts  made  for  land  in  a  settled  coun- 
try, where  the  titles  are  complete,  the  boundaries  ascertain- 
ed, and  the  real  quantity  either  known,  or  within  the  reach 
of  the  vendor,  and  those  made  for  land  situated  as  was  the 
whole  military  district  at  the  date  of  this  contract.  It  was 
notoriously  the  general  practice  to  sell  an  entry  or  a  survey 
taking  the  chance  of  surplas,  and  the  hazard  of  losing  a  part 
of  the  land  by  other  entries.  A  special  contract,  dq^arting 
from  this  general  custom,  ought  to  be  in  writing,  or  to  be 
very  clearly  proved,  especially  when  the  written  evidence 
of  the  contract  conforms  to  this  general  custom. 

It  is,  also,  worthy  of  remark,  that  the  entry,  as  it  stood 
when  sold,  could  not  have  contained  any  surplus  land.  It 
calls  '^  to  begin  on  the  Scioto,  at  Ae  lower  comer  of  Ben- 
jamin Lawson's  entry.  No.  439,  running  down  the  river 
1,000  poles  when  reduced  to  a  straight  line,  thence  from 
the  beginning  with  Lawson's  line  so  far  that  a  line  paralld 
to  the  general  course  of  the  river  shall  include  the  quantity.'' 
No  excess  ought  to  be  anticipated  from  the  survey  of  such 
an  entry,  and  the  anticipation  of  sdch  excess  is  against  all 
probability.  The  subsequent  changes  of  the  location  most 
be  supposed  to  have  been  made  by  the  owner  of  the  land, 
and  the  survey  also  roust  have  been  made  by  his  direction, 
perhaps  through  his  agent,  the  locater,  or  according  to  the 
judgment  of  the  surveyor.  Nothing  could  accrue  to  Fow- 
ler from  a  survey  so  made. 

We  are,  then,  entirely  satisfied,  that  the  whole  tract  was 
purchased,  and  ought  to  be  divided  between  the  purchasers 
in  equal  moieties,  unless  some  partition  has  been  made  or  "^ 

agreed  upon  between  them. 

It  is  certain,  that  an  effort  towards  a  partifion  has  been 
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made,  and  the  questions  which  grow  oat  of  this  effort  con- 
stitute the  sole  difficulty  id  the  case. 

The  bill  charges,  that  before  the^  grant  was  issued,  the 
parties  divided  the  land  in  equal  quantities,  aiid  the  plaintiff 
paid  Alexander  GO  dollars  for  choice  of  moieties,  and  elect- 
ed to  take- the  northern,  or  upper  part  A.  dividing  line 
was  ihen  mn,  and  each  party  todk  possession  of  his  land  in 
severalty* 

X  The  defendant  admits,  that  there  was  a  conversation  con- 
cemii^  a  division,  that  the  line  was  partially  run,  and  that 
the  plaintiff  paid  him  M  dollars  for  choice ;  but  insists,  that 
tiie  line  was  only  partially  run,  that  the  division- was  incom- 
plete, and  that  the  intention  was  to  divide  1 ,000  acres 

only. 

It  is,  then,  admitted,  that  some  division  was  made,  that 
spmo  line  was  mn,  that  John  paid  Alexander^  doUan  for 
choice,  and  chose  the  northern  part.  If  that  line*  can  be 
found  it  ought  to  be  established,  and  if  it  has  been  run  only 
a  part  of  the  way,  it  ought  to  be  continued  to  the  outward 
boundary  of  the  tract.  If  it  cannot  be  found,  the  land  is 
now  to  be  divided  into  moieties  in  the  manner  then 
agreed  on. 

James  and  John  Stephenson  depose,  that  they  were  the 
chain  carriers  when  the  survey  for  the  purpose  of  a  division 
was  made.  That  a  dividing  line  was  run  from  the  back 
line  towards  the  river.  They  both  think,  that  a  marked 
line  to  which  they  were  conducted  in  the  presence  of  the 
parties,  and  of  James  Hough,  the  surveyor,  was  the  line 
which  was  then  run.  Their  opinion  is  founded  on  the  con- 
tinguity  of  the  comer  which'  was  shown  to  them  as  the  be- 
ginning, to  a  branch  which  is  near  it,  and  which  they  think 
they  recollect.  The  line  was  run  about  twenty  years  be- 
fore they  gave  their  depositions,  which  was  in  1818,  and 
they  do  not  know  whether  the  line  now  shown  them  is  the 
true  line  or  not 

Other  testimony  shows,  that  it  cannot  be  the  true  line. 
The  surveyor  proves,  that  the  marked  tree  shown  as  the  be- 
ginning, had  not,  in  1821,  been  marked  more  than  seven  or 
^*gbt  years ;  and  all  the  testimony  in  the  cause  proves,  that 
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the  line  ran  through  James  Danlap's  orchard,  and  that  he 
himself  frequently  said  so.  The  line  now  claimed  by  him, 
and  supposed  by  the  Stepbensons  to  be  the  true  line,  would 
not  come  near  his  orchard.  It  is  apparent,  then,  that  this 
line  has  been  made  long  since  the  division,  and  there  is  some 
reason  to  suppose  it  was  made  by  James  Dunlap,  who  oc- 
cupied Alexander's  moiety  of  the  tract. 

The  place  established  by  the  Court  as  the.  beginning,  is 
a  white  oak  and  blue  oak,  standing  in  the  western  line  of 
the  tract,  and  marked  as  a  cdrner.  Being  in  the  line,  there 
could  be  no  reason  for  marking  them  as  a  comer  unless  such 
had  been  the  fact,  and  the  trees  could  be  a  corner  only  be- 
tween the  Dunlaps.  The  surveyor  cut  a  block  out  of  the 
ash,  including  one  of  the  chops,  and  found,  from  marks 
which  are  considered  as  unerring,  that  the  chop  had  been 
made  twenty-onis  years;  that  is,  there  were  twenty-one 
year's  growth  over  it.  This  was  in  December,  1718.  The 
chop  might  have  beian  made  in  the  autumn  of  1 797,  or  the 
sprrng  of  1 798.  The  dividing  line  is  supposed  to  have  been 
run  in  1798.  A  line  from  this  point  to  the  river,  so  as  to 
divide  the  tract  equally,  passes  through  James  Dunlap's 
orchard,  and  leaves  rather  more  of  it  on  the  side  of  John 
than  would  be  left  by  the  line  which  James  Dunlap  had  ad^ 
mitted.  This  line  is  established  by  the  decree  of  the  Court. 
The  testunony  is,  we  think,  in  its  fevoury  and  that  there  4s 
no  error  in  the  decree.    It  is  affirmed,  with  costs. 


1827. 
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1837.      mentions  the  number  of  the  lot,  nor  the  name  of  the  as- 
\^^^\r^^  signee* 

M^Cmmell  ^notbc^r certificate  from  the  clerk  states, that  m  lolMo. 
Tb«Townorl8  was  granted  on- the.  26th  of  March,  1781,  to  William 
LaxiiigtoD.  stule,  and  afterward,  on  the  2C*th  of  December,  1781,  to  Ben* 
jamin  Hayden.  It  was  afterwards,  on  the  1st  of  July,  1783, 
awarded  to  James  M*Connell,  and  afterwards,  on  the  8th  of 
March,  1 785,  was  forfeited.  The  cause  of  forfeitum  is  not 
mentioned.  The  presumption  is,  that  it  must  baTe  been  on 
account  of  the  non-performance  of  some  condition  on  which 
the  allotment  was  made. 

The  entries  of  the  orders  made  by- the  trustees  iseem  to  be 
in  great  confusion.  This  may  be  well  accounted  for  by -die 
then  situation  pf  that  country.  Some  time  in  the  year  1784, 
or  1 785,  Robert  Parker,  then  clerk  of  the  board  of  trustees, 
was  ordered  to  transcribe  their  old  books.  Many  of  their 
entries  were  made  on  small  scraps  of  paper,  and  on  backs  of 
oid^  letters.  The  book  then  made  out  is  said  to  be  lost. 
There  is,  however,  a  book  of  records. 

The  imperiect  and  confused  state  of  the  bookahas  made 
it  necessary  to  resort  to  the  testimoHy  of  witnesses  to  supply 
facts  which  the  books  do  not  disclose. 

It  is  rery  well  ascertained,  that  the  laige  spring,  below 
which  M^ConnelPs  tan  vats  were  sunk,  was  enclosed  within 
the  stockadOf  and  was  used  by  the  inhabitants  of  the  fort  gene* 
rally.  It  is  also  in  proof  that  the  settlers  were  each  entitled 
to  an  in  and  out  lotj  and  that  the  trustees  frequently  allowed 
those  who  were  dissatisfied  with  the  lots  which  they  drew, 
to  exchange  them  for  otliers  not  previously  granted. 

William  Stule,  who  was  one  of  the  original  trustees,-  de- 
poses, that  the  lot  on  which  the  tan  vats  were  sunk  in  spring, 
1782,  was  called  MComulPs  lot,  but  he  does  not  recoiled 
any  contract  between  M'Conneil  and  the  trustees,  or 
any  disposition  made  by  them  of  the  lot,  until  a  part  of  it 
was  given  to  Bradford,  on  which  to  erect  a  printing  office. 

Robert  Patterson  was  also  one  of  the  original  tnkstees, 
and  was  friend  and  relation  of  M'Connell:  He  deposes  that 
M'Connell  was  a  tanner ;  the  trustees  being  desirous  to  at* 
tract  tradesmen  to  the  station,  permitted  MKIJonnell  to  eiect 
a  tan  yard  on  the  lot  in  contest  about  the  tall,  1 781 .  That 
the  deponent  was  authorized  by  the  trustees  about  the  year 
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such  other  parts  of,  the  said  land  as  was  not  then  laid  off      1 337, 
and  settled  into  lots  and  streets,  and  to  sell,  or  otherwise  v^^-v^^i./ 
dispose  of  the  same,  for  the  benc6t  of  the  inhabitants.      .      M'ConneU 

James  M'Connell  was  one  of  the  settlers  in  Lexington,  The  Town  of 
and  was  killed  by  the  Indians  in  1 782.  His  brother  and  heir  Le«ngton. 
at  law,  Alexander  M'Connell,  filed  this  tnll  in  1815,  and 
founds  his  claim  on  proof  that  he  had  in  his  lifetime  erected 
a  tannery  on  in  lot  No.  43,  on  which  was  alai^e  spring ;  and 
on  the  following  order  of  the  board  of  trustees : 

^^  At  a  meeting  of  the  board  of  trustees  for  the  town  of 
Lexington,  September  30th,  1782,  No.  43  in  and  out  lot 
granted  to  James  M'Connell,  to  be  appraised,  and  the  valua- 
tion thereof  redound  to  the  heirs  of  said  M^Connell,  decea- 
8ed.'»  . 

The  trustees,  in  their  answer,  insist  that  in  lot  No.  43 
never  was  granted  to  James  M'Connell,  but  a  part  of  it 
has  always  been  considered  as  reserved,  on  account  of  a 
spring  upon  it,  for  the  use  of  the  inhabitants.  They  are  in- 
formed by  the  old  settlers  that  the  privilege  of  establbhing  a 
tannery  on  that  lot  was  in  the  year  1781  granted  to  James 
M^Connell,  who  did  establish  one,  and  that  the  order  of  ap- 
praisement was  intended  to  cause  a  valuation  of  the  improve- 
ments and  of  the  leather  in  the  tannery,  not  of  the  lot  itself; 
and  that  so  much  of  the  entry  as  applies  to  the  lot  itself  is  a 
mistake  of  die  clerk.  They  say  that  other  lots,  not  thes^, 
were  granted  to  M'Connell.  They  also  insist  on  the  length 
of  time  which  has  elapsed,  and  on  the  statute  of  limitations. 

Several  certificates  from  the  clerk,  and  extracts  from  the 
record  books  of  the  trustees,  are  filed  as  exhibits  in  the 
cause.  From  one  of  these  certificates,  it  appears,  that,  on 
the  20th  of  December,  1781.  at  the  first  arrangement  of  tn 
and  out  lois  of  the  town  of  Lexington,  among  the  settlers, 
in  lot  No.  18,  and  otU  lot  No.  37-,  were  granted  to  James 
M'Connell  as  his  donation  lots.  The  otU  lot  appears  to  have 
been  transferred  by  John  Clarke,  whose  connexion  with 
M'Connell  is  not  stated,  to  Robert  Parker,  to  whose  assignee 
a  conveyance*  was  made  by  the  trustees  in  August,  1785. 

An  assignment  by  Alexander  M'ConnelK  as  heir  at  law  of 
James,  of  his  title  to  an  out  lot  in  the  town  of  Lexington, 
made  in  May,  1 795|  is  produced ;  but  this  assignment  neither 
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1 8S7.  Bradford  for  a  printiiig  office.  Alexander  Padier  aaja,  ttat 
on  looking  into  the  record  Books,  while  a  trustee,  he  acw, 
with  sarprise,  the  entry  ander  which  Alexander  M<]!omidl 
claimi ;  arid  on  making  inquiries  from  Col.  Robert  Patter- 
son, also  a  trustee,  was  informed  that  the  trustees  had  pie- 
vailed  on  James  M'Connell  to  establish  a  tanner)'  under  co- 
ver of  the  fort,  to  tan  buffidoe  hides,  and  had,  after  bis  death| 
appointed  appraisers  to  value  his  property.  Th^t  thi  entiy 
appears  in  its  present  form,  is  the  mistake  of  the  clerk  who 
made  it.  He  adds,  that  the  records  show,  that  tnlol  No.  18, 
and  mU  hi  No.  38,  were  granted  to  James  HKllonneH. 

The  entry  under  which  the  appellant. claims  lot  No.  43, 
does  not  purport  to  grant  him  that  lot,  but  directs  a  velaa- 
tion  in  terms  which  import  a  former  grant.  No  trace  of  ttiat 
former  grant  is,  however,  found,  and  the  testimony  Is  very 
strong  to  prove  it  was  never  made.  The  reasonableness  of 
reserving  a  public  spring  for  public  use ;  the  concuirent  oj^- 
nion  of  all  the  settlers  that  it  was  so  reserved  ;  the  univer> 
sal  admission  of  all,  that  it  was  never  uiid^retood  that  the 
spring  lot  was  drawn  by  any  p4Mon ;  the  early  appropriation 
of  it  to  public  purposes ;  the  fact  that  James  MKI^onnell  ac- 
tually  claimed  a  different  lot,  added  to  the  length  of  time 
which  has  been  permitted  to  elapse  without  any  assertion  of 
title  to  this  lot,  are,  we  think,  decisive  against  the  appellant. 
There  was  no  error  in  dismissing  the  plaintiff's  bili,  and  tho 
decree  is  affirmed,  with  costs. 
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[Local  Laiv.] 
Chotard  and  Others  against  Pope  and  Another. 

The  act  of  May  8th,  1840,  ch.  595.  "  for  therelicf  of  the  legal  repre- 
sentatives of  Henry  Willis,"  did  not  authorize  them  to  enter  lands 
within  the  tract  suryeyed  and  laid  off  for  the  town  of  Claiborne, 
in  the  State  of  Alabama. 
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This  cause  V98  aigued  bjr  Mr.  £*  Livingtton  and  Ur*      1327. 
W$b$itr  for  the  plaintifik,  aod  by  the  Att^nujf  General  and 
Mr.  Samp$an  for  the  defendants.* 

Mr.  Jastice  Jouvsoir  deliTened  the  opiiuoQ  of  the  Court* 

The  rights  of  the  complainaDts  in  the  land  in  litigation  in         ^^ 
this  cause,  depend  upon  the  construction  of  the  act  of  Coa- 
gress  of  May  8th,  1 820,  passed  for  the  relief  of  the  legal  re-  Feb.  lOft. 
presentatives  of  Henry  Willis.  The  words  of  that  act  under 
which  Uie  complainants  suppose  themselTOS  entitled  to  re- 
lief, are  these :  ^^  That  the  legal  representatives  of  Henry 
Willis  be,  and  they  are  hereby  authori|ed  to  enter  without 
payment,  in  lieu,  &c.  in  any  land  office,  inc.  in  the  States  of 
Mississippi  or  Alabama,  &c*,  a  quantity  of  land  not  exceed- 
ing thirteen  hundred  acres,  &c."     Under  the  operation  of 
these  words,  assuming  the  right  to  aippropriate  any  unpa* 
tented  land  in  the  two  States,  the  complainants  have  asserted 
the  privilege  of  entering  a  tract  of  land  which  covers  the 
site  surveyed  and  laid  off  for  the  town  of  Claiborne,  in  the 
State  of  Alabama.    The  proper  officers  have  reused  to  is- 
sue the  ordinary  evidences  of  title,  and  have  gone  on  to  sell 
out  the  town  lots  according  to  law;   This  bill  is  filed  against 
the  register  of  the  land  office,  and  the  purch^er  of  one  of 
the  town  lots,  to  compel  them  to  make  titles  to  complain-  '. 
antB. 

On  behalf  of  the  United  States,  it  is  contended,  ttiat  the 
literal  meaning  of  the  terms  of  the  act  is  limited  and  se- 
strained  by  the  context,  and  by  considerations  arising  out  of 
the  general  system  of  land  laws  of  the  United  States,  into 
which  this  act  is  ingrafted ;  and  that,  so  construed,  the  right 
granted  is  limited  to  that  description  of  lands  which  are  lia- 
ble to  be  taken  up  at  private  sale. 

And  such  is  the  opinion  of  this  Court.  That  the  legislature 
bad  distinctly  in  view  its  general  provisions  for  disposing  of  the 
uhlappropriated  lands  of  the  United  States,  is  distinctly  shown 
in  every  line  of  the  act  under  consideration.  First,  the  party 
is  referred  to  the  land  o&ceto  make  his  entry ;  he  is  then  con6- 


a  f  Cranek,  886.  1  Bwnr.  474.  JhugU  80.  LoJf$  Mep.  tTI. 
401 .  t  Bi. Cmfini.  87.  81.  1  TVm Btp. 788.  1ft  Co. Bep.  8.  It 
.Co.  Rep.  81.    ft  Intt.  ftOO.  Phwd.  88. 78. 


^g  CASES  fN  THE  SUPREME  COURT 

1 827.      nedtotbe  locations  designatedby  the  smreysinadeby  the  Unw 

\^^ -^^^   tedStates.  Afterwhicb,itgoe8  on  to  enact,  that  **  the  raster 

Cbotard     ^^  f egietere  of  the  land  officefraforeaaid^  shatl  issue  the  necessa- 

Pope.      ry  certificate  or  certificates,  on  the  return  of  which  to  thegc- 

ncral  land  office,  a  patent  or  patents  shall  issue/'  Here  the 

whole  organization  of  the  land  office  is  brought  into  reriew : 

anS  if  then  the  term  enter  can  be  shown  to  be  restricted  and 

confined  in  its  application  to  a  particular  class  or  description 

of  lands,  it  will  follow,  that  When  used  in  laws  relating  to  the 

appropriation  of  lands,  it  must  lose  its  general  and  original 

signification,  and  4^  confined  to  "what  may  be  called  its 

technical  or  legislative  moaning. 

The  term  eri/ry,  as  applied  to  appropriations  of  land,  was 
probably  borrowed  from  the  State  of  Virginia,  in  which  we 
find  it  used  in  that  sense  at  a  very  remote  period.  Many  ca- 
ses will  be  found  in  the  reports  of  the  decisions  of  this  Court, 
in  which  the  title  to  western  lands  were  drawn  in  question, 
which  wiU  show  how  familiarly  and  generally  the  term  is 
used  by  Court  and  bar.  Its  sense,  in  the  legal  noroench- 
ture  of  this  country,  is  now  as  fixed  and  definite  as  that  Of 
many  terms  borrowed  from  the  common  law.  It  means  that 
act  by  which  an  individual  acquires  an  inceptive  right  to  a 
'  portion  of  the  unappropriated  soil  of  the  country,  by  filing 
his  claim  in  the  office  of  an  ofScer  known  in  the  legislation  of 
several  States  by  the  epithet  of  an  entry-taker,  and  corres- 
ponding very  much  in  his  functions  with  the  registers  of  land 
offices,  undcrthe  acts  of  the  United  States.  In  the  natural 
progress  of  language,  the  term  has  been  introduced  into  the 
laws  of  the  United  States ;  and,  by  reference  to  those  laws, 
we  think  the  meaning  of  the  term  will  be  found  to  be  dis- 
tinctly confined  to  the  appropriation  of  lands  under  the  laws 
of  the  United  States,  at  private  sale* 

It  is  familiarly  known,  that  the  public  lands  are  uniformly 
brought  into  market  in  pursuance  of  a  system  which  com- 
menced in  the  year  1796,  and  was  perfected  about  the  year 
I800i  The  lands  are  first  surveyed,  then  advertised  at  pub- 
lic auction,  and  then,  whatever  remains  unsold  at  public 
auction,  is  oflered  at  private  sale  to  the  first  applicant,  at 
stipulated  prices.  The  act  of  1 800  presents  a  full  view  of 
the  course  pursued  on  this  subject,  and  the  7th  section  (vol. 
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3.  p.  388 .)  of  that  act  distinctly  shows  that  the  riglht  to  eiiter  1 827. 
lands  is  confined  to  those  lands  which  are  offered  at  private 
sale.  The  words  enter,  enti^,  and  book  of  entries,  >(?ltl  be 
found  in  that  section,  all  used^  and  exclusively  used,  with 
reference  to  the  appropriation  of  lands  of  that  description. 
Now,  no  one  ever  imagined  that^  under  the  general  sjsteni, 
the  right  of  appropriation  by  entry  in  the  resitister^s  office 
extended  to  any  appropriated  lands,  however  those  appro- 
priations were  legally  made.  The  ideas  on  this  subject 
were  so  fixed  in  familiar  use,  that  Congress  felt  no  necessity 
for  further  precaution  in  legislating  on  this  subject  in  this 
instance,  than,  what  is  implied  in  the  use  of  language  belong- 
ing to  their  general  system. 

By  looking  through  the  laws  making  provisions  for  grants 
of  land  from,  the  year  1800  downwards,  Congress  will  be 
found  repeatedly  using  the  term  entry  in  a  sense  which 
leaves  no  doubt  of  the  description  of  lauds  to  which  it  is  ap- 
plied.    In  the  act  of  the  3d  March,  1817,  (vol.  6,  p.  ^86.) 
entitled  an  act  allowing  further  time  for  entering  donation 
rights  to  land:)  in  the  district  of  Detroit,*  it  will  be  found,  by 
comparing  the  title  with  the  enacting  clause,  that  the  sense 
in  which  the  term  entry  is  used,  is  that  of  filing  a  claim  with 
the  register  of  the  land  office.     But  all  the  previous  laws 
on  the  subject  show  that  the'ouly  lands  that  could' be  appro- 
priated by  filing  a  otaim  in  the  register's  office,  were  those 
which  were  •fibred  at  private  sale.     In  the  act  of  March, 
1818,  (vol.  6.  p.  260.)  for  ^^  authorizing  certain  purchasers 
of  public  lands  to  withdraw  their  entries,  and  transfer  the 
moneys  paid  thereon,'^  we  find  Congress  familiarly  using  the 
term  with  reference  to  the  same  subject ;  and  still  more  ex- 
plicitly in  the  act  of  March,  1819,  entitled  an  act  providing 
for  the  correction  of  errors  in  making  entries  of  lands  at  the 
land  offices,  (vol.  6.  p.  427.)  until,  finally,  in  the  year  1820, 
the  very  legislature  which  passed  this  act  in  favour  of  the 
heirs  of  Willis,  has  furnished  such  explicit  evidence  of  the 
meaning  which  they  attach  to  the  grant  of  a  right  to  enter, 
as  banishes  every  doubt. 

In  the  2d  and  3d  sections  of  the  act  of  April  24th,  1820, 
(voK  6.  p.  486.)*  entitled,  *♦  an  act  making  furth'er  provisions 
for  the  sale  of  public  lands,"  will  be  found  conclusive  evi- 
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dqoce,  that  the  right  to  enter  is  identified  with  the  right  to 
purchase  at  (m  vate  sale,  and  Goofined  to  the  appropriating  of 
such  lands  as  may  be  legally  appropriated  by  eniry  at  the 
register's  office ;  from  which  are  excladed  all  lands  pre- 
viously appropriated,  whether  by  public  sale,  or  by  bring 
withdrawn  from  the  mass  of  lands  offered  for  sale. 

From  the'earliest  date  of  the  legislation  of  Congress  on  this 
subject,  there  have  been  appropriations  to  the  public  use, 
nade  by  withdrawing  from  this  mass  certain  portions  of  ter- 
ritory for  public  seminaries,  towns,  salt  springs,  mines,  and 
other  objects ;  and  the  particular  land  in  cootroiRerBy  was 
appropriatled  under  a  previous  law,  to  wit,  the  act  of  April, 
1830,  for  the  site  of  a  town.  We,  therefore,  tbibl:,  that  it 
was  not  included  in  the  right  to  appropriate  vested  in  the 
complainants  under  the  act  on  which  they  rdy. 

Before  dismissing  this  subject,  it  may  be  proper  Co  remark, 
that  the  question  considered  is  the  only  question  that  was 
made  in  argument  The  Court  have  also  under  eonsidem- 
tion  some  points  arising  on  the  form  of  the  remedy,  and  the 
state  of  the  complainant's  right;  on  which  subjects  the 
Court  are  to  be  considered  as  nncommitted  by  any  inference 
that  may  be  drawn  from  their  having  disposed  of  the  cause 
upon  the  principal  question. 

Decree  affintied,  with  costs. 


[Local  Law.] 

Mason  and  Another,  Plaintiffs  in  Error,  against  Matilda 

and  Others,  Defendants  in  Error. 

On  the  constraction  of  the  Katute  of  Virginia,  emancipating  slaves 
brought  into  that  State  in  1792,  unless  the  owner  removing  with 
them  should  take  a  certaio  oath  within  sixty  days  after  such  remo- 
val, the  fact  of  the  oath  having  been  taken  may  be  piesumed  by 
the  lapse  of  twenty  years,  accompanied  with  possession. 
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lliit  enmt  was  srgoed  >)jr  Mr.  Sampstm  and  Mr.  Ltar  for      1 837. 

At  plaiDtiiEi  itt  «rror,  and  by  Mr.  Jones  and  Mr.  Key  for  tlie  ''^'''''T^ 

defendants  in  error.  v. 

Ma^da. 

Mr.  Justice  Joonrsov  delivered  the  opinion  of  tfie  Court,  jn^ik  15(&. 
This  canse    comes  iip  on   a  bill  of  exceptions  from 
the  Court  held  for  Washington  county,  District  of  Cohimbia,  ""^  "^ 
in  which  Matilda,  a  negress^  brought  suit  in  behalf  of  her^ 
self  and  her  three  children,  to  receive  their  freedom. 

The  material  facts  in  the  cause  are  these :  One  James 
Craik,  through  whom  the  plaintifis  in  this  Court  make  titlej 
some  time  in  the  year  1793  brou^  Blatilda  from 'the  State 
of  Maryland  into  Fairfax  county  in  Viiginia,  and  fliere  set- 
tled and  resided  uhtil  bis  de^th,  in  aH  about  two  and  twenty 
years. 

*  During  this  tnne,  the  three  children  of  Matilda  were  'born^ 
and  the  whole  continued  to' be  held  by  him  in  slavery  during 
his  life,  and  at  his  death  were  bequeathed  to  his  wife,  who  be- 
queathed them  to  the  wives  of  Moer  and  Mason. 

The  whole  time  which  elapsed  from  the  bringing  of  Ma- 
tilda into  Virginia  to  the  commencement  of  this  suit,  was 
thirty  years. 

By  the  laws  of  Viiginia,  a  slave  brought  int6  that  State  in 
J  793,  became  free  after  the  lapse  of  one  year ;  but  to  the 
act  on  this  subject  is  subjoined  a  proviso,  tfiat  it  shall  not 
extend  to  *^  those  who  may  be  inclined  to-remove  from  any 
of  the  United  States,  and  become  citizens  of  this  State,  if 
within  sixty  days  after  such  Temoval,  he  or  she  shall  take 
the  following  oath  before  some  justice  of  the  peace  of  ti^e 
commonwealth,^'  and  then  the  oatii  is  set  out  in  ealtenso. 

On  the  trial,  the  defendants  below  could  not  produce  po- 
sitive testimony  that  the  oa;th  had  been  taken  according  to 
law ;  but  after  proving  that  the  magistrates  of  the  countf 
at  the  time  of  Matilda's  removal,  were  all  dead,  and  the 'con- 
tinued possession  of  die  family  from  that  time  to  the  institu- 
tion of  the  suit,  they  contended  that  the  cause  should  go  to 
the  jury,  under  a  chaige  that,  from  the  circumstances  so 
given  in  evidence,  the  jury  might  presume  that  the  oatti  had 
been  taken  in  the  prescribed  time. 
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MasoD 

V. 

MatikUi. 


This  the  Court  refused,  and  charged  the  jury  la  terms  par- 
^  porting  the  c5ontrarj  doctrine,  upon  which  the.  jury  found  a 
verdict  for  the  plaintiffs  below. 

In  the  aiigumenty  two  questions  have  been  examined: 
Ist,.  Whether  such  a  presumption  might  legally  be  raised 
from  length  of  time  and  circumstances?  2.  Whether  it 
could  be  raised,  as  against  the  children  of  Matilda,  who,  dor 
ring  the  greatest  part  of  the  time,  had  been  ina  sta,te  of  in- 
fancy? 

It  is  a  relief  to  us  to  find  that  there  has  .been  aa  express 
adjudication  on  both  these  points.  The  case  arises  under  a 
Viiginia  statute,  and,  in  the  Court  of  Appeals  in  that  State, 
it  appear^  that  both  questions  arose  in  the  case  of  Abraham 
v.  Maithews^  (6  JIfum*  159.)  and  were  decided  in  iavour  of 
the  master  of  the  slave.  The  Court,  in  that  case,  decides, 
that  the  fact  of  having  taken  the  oath  required,  and  in  the 
time  ,  required,  ma)r  be  presuined  after  a  lapse  of  twenty 
years,  accompaQied  with  ppssession.  The  language  of  the 
Court  is,  ^^  that  it  may  be  presumeid  so  as  to  thrpw*  thp  onus 
probandi  on  the  opposite  party ;''  and  this  has  been  consi- 
dered  in  ai^ument  as  an  absurdity,  in  its  literal  sense  it  is 
an  absurdity,  but  in  the  sense  of  the  Court  it  is  far  other* 
wise  ;  it  can  only  mean  that  the  presumption  must  ..be  re* 
pelled  by  conflicting  evidence,  or  the  jury  may  legally  found 
their  verdict  upon  it. 

The  infancy  of  Abraham  was  also  insisted  upon  in  that 
case  as  a  circumstance  to  repel  tlie  presumption,  but  over- 
ruled. And  that  case  was  a  stronger  one  on  the  effect  of 
iniancy  than  the  present^  for  here  the  rule  '"partus  sequin 
tur  veniram?^  must  take  effect.  The  three  children  of  Ma* 
tilda  claim  their  freedom  on  the  supposed  emancipation  of 
their  mother ;  but  their  mother  did  not,  and  could  not,  set  up 
the  circumstance  of  infancy  in  herself. 

It  has-been  supposed  that  the  case  oiGamttt  v.  Sam  atid 
Phillis^  (5  Mum^  ^^^•)  decided  in  the  same  Court  tKe  year  bo* 
lore  that  of  Abraham,  conflicts  with  the  latter,  and  leaves 
the  law  unsettled. 

If  there  was  such  conflict,  it  is  obvious  that  the  latter  de« 
cision  is  the  superior  authority  ;  yei  we  admit  that  such  in- 
congruity, if  it  existedt  would  sanction  this  Court  in  hesitating 
OB  the  question  whether  the  law  was  settled. 
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But  there  is  do  inconsistency  between  the  two  cases  4  the 
same  principle  is  admitted  in  the  first,  and  asserted  in  the 
last. 

The  instmction  moved  for  in  the  case  of  Sam  and  Phillii 
was,  ^*  that  the  master,  in  order  to  entitle  himself  to  the  be- 
nefit of  the  proviso,  must  show  that  he  had  taken  the  oath  pre- 
scribed and  required  by  law.^^ 

Now,  although  upon  the  face  of  it  this  would  seem  to  im- 
port positive  proof,  yet  the  Court  take  a  different  view  of  its 
meaning;  for  they  observe  ^*  that  the  right  of  freedom!  pri- 
fna  facie  acquired,  could  only  be  obviated  by  evidence  ad* 
duced  to  show,  or  by  circumstances  authorizing  a  preswnp" 
tion^  that  such  an  oath  had  been  taken,  and  that  the  terms  of 
the  instruction  asked,  in  that  case,  were  broad  enough  to 
include  the  latter  description  of  evidence  as  well  as  the  for- 
mer." 

This  contains  a  distinct  admission,  that  the  master  is  not 
restricted  to  positive  proof,  and  that  a  presumption  of  the 
material  fact,  that  of  the  oath,  resulting  from  circumstances, 
may  be  equivalent  to  positive  proof. 

It  has  been  argued  that  this  presumption  should  be  repel- 
led by  the  ignorance,  impotence,  and  continued  state  of  du- 
ress in  which  the  plaintiffs  below  must  necessarily  have 
continued  from  their  state  of  bondage.  But  this  also  must 
have  been  duly  considered  by  the  learned  judges  of  the  Vir- 
ginia bench,  since  the  fact  equally  existed  in  the  cases  which 
were  before  them. 

Practically,  we  know  that  they  seldom  want  counsellors  or 
aid  of  any  kind,  and  that  the  leaning  of  Courts  and  juries 
is  very  much  in  their  favour.  Where  any  reasonable* 
grounds  can  be  laid  hold  of  to  sustain  a  verdict  in  their  be- 
half, there  is  reason  to  believe  that,  on  questions  of  right, 
considerations  of  every  kind  in  fiivour  of  freedom  will  al- 
ways have,  at  least,  their  full  wei^t.  On  the  other  hand, 
the  natural  repugnance  of  man  at  remaining  in  that  state  is 
a  consideration  of  great  weight  in  sustaining  the  presumption 
from  lapse  of  time. 

We  tiiink,  therefore,  that  both  the  points  made  in  aiigu- 
ment  have  bean  decided*    We  are  also  latidfied  that  the  de- 
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1887.  cisions  of  the  Court  are  in  perfect  analogy  with  general 
N^^^v*^^  principles,  in  the  application  of  prescription  and  presiunp- 
lidderdale  tionsfrom  length  of  time,  and  continued  acquiescence  of  the 
party  whose  rights  are  implicated. 

We  do  not  deem  it  necessary  to  corroborate  the  Vifginia 
decisions  by  comparing  them  with  the  authorities  on  this 
subject,  as  we  are  in  the  habit  of  regarding  with  the  big^iest 
respect  the  decisions  of  the  State  Courts  upon  causes  aiising 
under  their  own  statutes.  But  any  one  desirous  of  puisoing  tte 
inquiry,  will  find  the  law  on  this  subject  very  well  coUeclad 
and  digested  in  Mr.  StarkU^s  dd  vol.  of  his  TVeoltte  en  £ot- 
iletice,and  the  1325th  page  of  Mr*  Mttcatf^s  edUUm. 

Judgment  reversed,  and  venire  facia$  ie  novo  awarded. 


[LocAX.  Law.] 
Lidoe&oale's  Executors  against  The  Executor  of  Ro- 

BINSOH. 

V 

Under  the  statute  of  Virginia,  giving  to  debts  due  on  protested  biUs 
of  exchange,  the  rank  of  judgment  debts,  a  joint  endorser,  who  has 
paid  uiure  thuu  Ills  prupurtion  of  the  debt,  has  a  right  to  satisfac- 
tion out  of  the  assets  of  his  co-endorser,  with  the  priority  of  a  jadg« 
ment  creditor. 

Feb.  dih.         THIS  cause  was  argued  by  Mr.  Powell,  for  the  plaintifls, 
no  counsel  appearing  for  the  defendants.* 

Feh.  \7th,       Mr.  Justice  Johnson  delivered  the  opinion  of  the  Court 

The  question  to  be  decided  in  this  cause  is  certified  to 
this  Court  on  a  division  of  opinion  from  the  judges  of  the 
Viiginia  district. 

a  8  Ves.  382.     12  Fes.  41$.    ft  Fern.  608.    nFes.fUL    S  Call. 
iftd.    9Call.9S».    I  Randolph,  499.    5fFheaL  jR^p.  5M. 
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The  bill  is  filed  to  recover  a  sum  of  mooey  of  Robin-      1837« 
son's  estate ;  and  the  debts  being  numerous,  and  the  assets  v^^v^/ 
probably  insufficient  to  satisfy  the  whole,  the  right  of  pri-   I^idderiUlp 
ority  becomes  a  material  object  among  the  creditors. 

The  particular  demand  upon  which  this  question  is  certi« 
fied,  is  that  of  one  Smith,  who  was  joint  endorser  with  Ro- 
binson, on  a  bill  of  exchange  drawn  by  one  Roots,  and  re- 
turned under  protest.  The  bill,  of  course,  must  have  been 
drawn  payable  to  Robinson  and  Smith,  and  being  taken  up 
by  them,  and  the  latter  having  paid  more  than  a  moiety  ia 
satis&ctioD  of  the  debt,  his  administrator  now  claims  of  the 
estate  of  Robinson  the  amount  by  which  Smith's  payments 
exceeded  the  moiety. 

There  is  no  question  on  his  right  to  come  in  for  that  sum 
as  a  simple  contract  creditor ;  but  he  claims  precedence, 
and  the  rank  of  a  judgment  creditor,  under  a  particular  pro- 
vision of  the  laws  of  Vii^ginia  in  force  at  Robinson's  death, 
and  under  an  equitable  principle,  according  to  which,  be 
who  pays  a  debt  of  a  superior  dignity  is  suflfered  to  rank  in 
the  application  of  assets  according  to  the  dignity  of  the  debt 
satisfied ;  or,  in  other  words,  is  substituted  for  the  creditor 
who  held  the  prior  debt. 

The  terms  of  the  Virginia  act  are  these,  '^  All  bills  of 
exchange  which  are,  or  shall  be  protested,  shall,  after  the 
death  of  the  drawer  or  endorser  thereof,  be  accounted  of 
equal  dignity  with  a  judgment ;  and  the  executors  or  admi- 
nistrators of  every  such  drawer  or  endorser,  shall  sufier 
judgment  to  pasa  against  them  for  all  debts  due  upon  pro- 
tested bills  of  exchange  before  any  bond,  bill,  or  other  debt, 
of-  equal  or  inferior  dignity,  under  the  penalty  of  beiqg 
obliged  to  pay  the  same  out  of  their  own  proper  goods.'' 

The  priority,  therefore,  of  the  holder  of  the  bill  of 
exchange,  as  well  against  the  estates  of  the  endorsers, 
as  the  drawer,  is  unquestionable ;  but,  the  other  cre- 
ditors insist,  that  as  between  the  co-endorsers,  the  rights 
of  Smith  against  the  estate  of  Robinson,  must  be  deter- 
mined by  the  nature  of  the  action  to  which  he  would  have 
been  put  at  law  to  recover  back  what  he  paid  above  his 
moiety,  that  is,  assumg^t  on  simple  contract  But  both  on 
principle  and  authority  we  are  induced  to  think  otherwise* 
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Bignee  of  the  claim  against  his  co-endorsee,  according  to  the      1 837. 
actual  state  of  their  respective  interests,  there  can  be  no   ^t^^^^i^ 
doubt  of  the  priority  here  claimed.     This  subject  has  un-  ^-i**^*"^"**® 
dergone  a  very  serious  examination  in  the  Courts  of  the  RobiDton. 
United  Slates,  and  in  cases  in  which,  as  in  this,  satisfaction 
had  been  made  by  the  surety  without  taking  an  actual  as- 
signment of  the  debt. 

The  first  in  order  of  time  was  that  of  Burrows  ^  Brcwn 
T.  M  Whann  ^  Campbell^  administrators  of  Carnes^  ( '  De- 
sausswre^s  Rep*  409.)  This  was  a  case  exactly  the  parallel 
of  the  present  in  all  its  circumstances.  The  parties  were 
co-secorities  to  one  Banks  in  a  bond  to  Warrington,  and  had 
all  contributed,  but  unequally,  to  the  satisfaction  of  the 
judgment  obtained  against  them  jointly  on  the  bond.  They 
had  taken  no  assignment  of  the  judgment,  and  Brown  and 
Burrows,  who  had  paid  most,  prayed  to  be  let  in  as  judg- 
ment creditors  of  Games,  their  co-obligor,  in  right  of  the 
judgment  obtained  by  the  creditor,  Warrington.  There  was, 
ia  this  case,  satisfaction  also  entered  formally  on  the  judg- 
ment, but  as  this  was  obtained  by  the  management  of  Cames's 
administrators,  it  was  treated  as  a  nullity,  and  the  complain- 
ants had  a  priority  decreed  to  them  in  right  of  the  judgment 
against  themseWes,  conjointly  with  Games,  their  co-obligor. 

The  next  case  was  that  of  Eppes  et  a/.,  executors  of 
Wayles^  v.  Randolph^  (3  Call.  1^5.)  in  which  the  surety  to  a 
bond,  having  paid  it  off,  but  having  taken  no  assignment  from 
the  creditor,  filed  his  bill  to  charge  the  real  estate  of  the 
principal,  upon  the  ground  that  he  had  succeeded  to  the 
rights  of  the  creditor  by  the  mere  act  of  satisfying  the  bond. 
It  was  not  questioned,  that  such  would  have  been  the  effect  of 
an  assignment,  nor  that  the  aid  of  the  Gourt  would  have  been 
granted  to  compel  the  creditor  to  assign ;  but  the  claim  to 
relief  was  insisted  upon  the  ground,  that  without  such  as- 
signment, the  9urety  could  only  be  considered  in  the  rank  of 
a  simple  contract  creditor,  and,  as  such,  neither  having  a 
preference  to  other  simple  contract  creditors,  nor  the  rights 
of  a  creditor  by  specialty,  to  charge  the  assets  descended. 

This  is  precisely  the  defence  set  up  in  the  present  case ; 
but  in  the  case  of  Wayles  v.  handolph^  the  Gourt  decided 
(hat  the  surety  succeeded  to  the  rights  of  the  creditor,  and 
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1 837.     decreed  satbfactioD  accontingly  out  of  tbe  remawing  MBeU, 
\^^^y^^  both  real  and  perBonal ;  (p*  169.)  modifying  dmr  decree, 
Lidderdale   however,  so  as  not  to  affect  the  executor  with  a  devastavit 
H^^^iyy    for  any  paynieot  made  before  the  filing  of  tbe  hill* 

In  the  year  1 802,  the  same  point  was  decided  in  the  Coarts 
of  Virginia,  in  the  case  of  TtmUy  v.  And^nom^  (3  CoU.  339.) 
In  this  case,  a  creditor  filed  his  bill  to  compel  mortgagees  and 
judgment  creditors  to  subject  the  estate  of  one  Anderson  to  a 
sale,  that  prior  incumbrances  might  be  cleared  away,  so  as 
to  let  him  in  for  satisfaction ;  and  in  applying  the  proceeds 
of  the  mortgagfsd  property,  the  Court  was  called  upon  to 
decide  this  question  in  all  its  latitude.  In  deliverii^  their 
decree,  the  language  of  the  Court  is,  ^  that  for  all  sums  paid 
by  sureties  they  ought  to  be  placed  in  the  situation  of  the 
creditors  whose  debts  they  have  paid,  or  are  bound  to  payJ^ 
That  this,  then,  is  the  settled  law  of  the  State  in  w\uch 
this  contract  and  this  cause  originated,  cannot  be  doubted. 
But  we  feel  no  inclination  to  place  our  decision  upon  that 
restricted  ground,  since  we  are  well  satisfied  with  its  cor- 
rectness on  a  general  principle,  and  on  authorities  of  great 
respectability  in  other  States. 

We  will,  therefore,  order  it  to  be  certified  to  tbe  Circuit 
Court  of  Virginia  District,  that  John  Smith,  executor  of  John 
Smith,  deceased,  is  entitled  to  satisfaction  from  the  assets  of 
the  estate  of  John  Robinson,  with  the  priority  of  a  judgment 
creditor  of  the  deceased* 

Certificate  accordingly. 
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[Local  Law.]  De  la  Croix 

D«  LA  Croix  aga%n$t  Chamberlain.  ChamborlaiA 

AeoneetfKMi  of  lands  made  liy  the  Spanitli  authoritiet  at  Mobile  ill 
the  jear  1806,  cannot  be  given  in  evidence  co  support  an  ejectroent 
in  the  CourU  of  the  United  States,  the  Mime  not  having  been  re- 
corded, or  passed  upon  by  the  board  of  commissioners,  or  register 
of  the  land  office,  established  by  the  acts  of  Congress,  relating  to 
land  titles  in  that  country. 

This  cause  was  argued  by  Mr.  £•  Livni^tttfn  for  the   March  itt. 
plaintiff,  and  by  Mr.  Owen  for  the  defendant. 

Bir.  Justice  Trimbls  delivered  the  opinion  of  the  Court.  Monk  lAth. 

This  was  an  action  of  ejectment  brought  by  the  plaintiff  in 
error  against  the  defendant,  in  the  District  Court  of  the  Uni« 
ted  States  for  the  district  of  Alabama.  The  plaintiff  except* 
ed  to  certain  opinions  of  the  Court  given  in  the  progress  of 
the  trial,  and  his  exceptions  having  been  signed  and  sealed 
by  the  judge,  a  verdict  and  judgment  was  rendered  against 
him ;  which  judgment  and  exceptions  are  brought  before  the 
Court  by  writ  of  error. 

The  questions  in  the  case  arise  entirely  out  of  the  bill  of 
exceptions.  It  states,  that  ^'  the  plaintiff  claimed  the  land  in 
the  declaration  mentioned  as  devisee  of  the  late  Francis 
CoUell,  and  offered  in  evidence,  as  the  first  link  in  the  chain 
of  his  title,  a  concession  from  the  Spanish  government  to 
the  said  Francis  CoUell,  a  copy  of  which  is  annexed  to  the 
bill  of  exceptions.  The  Court  decided  that  the  concession 
offered  in  evidence  by  the  plaintiff,  being  no  higher  evidence 
of  title  than  a  warrant  or  order  of  survey,  would  not  sup- 
port  an  ejectment.  The  plaintiff  offered  no  other  title  than 
that  above  mentioned  in  evidence.  The  Court  decided,  also, 
that  the  signature  of  the  granting  officer  of  the  Spanish  go- 
vernment, (the  intendant,  as  well  as  the  assisting  officers,) 
must  be  proved.''  These  are  the  opinions  excepted  to  by 
the  plaintiff.  A  history  of  the  case,  somewhat  different,  is 
given  by  the  clerk  in  the  transcript  of  the  record  sent  up. 
But  it  was  no  part  of  his  duty,  nor  hadhe  authority,  as  cleric^ 
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1 837.      ^  ^^^^  upon  the  record  what  was  offered  in  evidence  on  the 
v^^^v*^^  trials,  or  what  opinions  were  expressed  by  the  Court  in  re" 
Dc  la  Croix  j^^^p  ^^  ^^  evidence,  otherwise  than  as  stated  in  the  bill  of 
ChamberlaiD  exceptions  itself.     The  evidence  given  on  the  trial  of  an  is- 
sue at  common  law  is  no  part  of  the  record,  unless  made  a 
part  of  it  by  bill  of  exceptions,  demurrer  to  evidence,  or 
case  agreed  by  parties,  and  entered  of  record.     Nor  are  the 
opinions  of  ttie  Court,  given  incidentally,  in  the  progress  of 
die  trial,  except  so  made  by  bill  of  exceptions,  any  part  of  the 
record.   The  statements  of  the  clerk,  so  far  as  they  are  con- 
trary to  the  statements  verified  by  the  seal  of  the  judge,  must 
be  wholly  disregarded. 

The  concession  referred  to  in  the  bill  of  exceptions  is, 
upon  its  face,  not  a  grant,  nor  a  survey,  but  it  is,  as  is  ex* 
pressed  in  the  bill  of  exceptions,  only  a  warrant,  or  order, 
authorizing  the  deputy  surveyor  to  make  a  survey,  and  to 
report  the  survey  when  made  to  the  intendant,  in  order  to 
found  a  grant  upon  it.  The  order  of  survey  bears  date  the 
day  of  1 806.     At  that  date  the  Spanish  autho- 

rities were  in  the  actual  possession  of  Mobile,  where  the 
land  lies ;  and  they  claimed  it  as  part  of  the  Floridas,  then 
belonging  to  the  Spanish  crown.  The  United  States  claimed  it 
as  part  of  Louisiana.  But  it  is  not  necessary  to  investigate 
these  conflicting  claims.  The  United  States  have  since  ob- 
tained the  Floridas  by  purchase  and  cession  from  Spahty 
without  having  previously  settled  the  controverted  bounda- 
ry between  the  Floridas,  as  claimed  by  Spain,  and  Louisiana, 
as  claimed  by  the  United  States. 

A  question  of  disputed  boundary  between  two  sovereign 
independent  nations,  is,  indeed,  much  more  properly  a  sub- 
ject for  diplomatic  discussion,  and  of  treaty,  than  of  judicial 
investigation.  If  the  United  States  and  Spain  had  settled 
this  dispute  by  treaty,  before  the  United  States  extinguish- 
ed the  claim  of  Spain  to  the  Floridas,  the  boundary  fixed  by 
such  treaty  would  have  concluded  all  parties.  But  as  that 
was  not  done,  the  United  States  have  never,  so  far  as  we  can 
discover,  distinguished  between  the  concessions  of  land  made 
by  the  Spanish  authorities  within  the  disputed  territory, 
whilst  Spain  was  in  the  actual  possession  of  it,  fromconces* 
sion?  of  a  similar  character  made  by  Spain  within  the  ac*- 
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knowledged  limits.     We  will  not,  therefore,  raise  any  qnes*      1 8^7, 
tion  upon  the  ground  of  the  want  of  authority  in  the  inten-  V^^v^^ 
dant  to  make  the  concession.  No  question  of  that  sort  seems  *^®  **  Cro« 
to  have  been  made  in  the  Court  below.     Assuming,  then,  ChamberlaUi 
the  authority  of  the  Spanish  intendant  to  make  the  conces* 
sion  and  warrant  of  survey,  the  question  made  and  decided  in 
the  District  Court  fairly  arises,  was  it  a  sufficient  title  to 
recover  upon  in  the  action  of  ejectment  ?    if  the  concession 
had  been  made  in  a  country  where,  at  the  time,  the  princi- 
ples and  practices  known  to  the  common  law  prevailed,  it 
would  not  bear  a  contest.     It  would  be  r^arded,  at  most,  as 
an  incipient,  inchoate  right,  but  not  a  perfect  ^egal  estate. 
It  would  not  be  such  title  as  would  maintain  an  action  of 
ejectment. 

Was  it  a  perfect  legal  estate,  was  it  title,  according  to  the 
S]^anish  law,  which  prevailed  at  Mobile  at  the  time  it  was 
made?  We  apprehend  not.  It  shows,  upon  its  face,  that 
other  acts  of  sovereignty  remained  to  be  done  to  perfect 
the  title,  and  which  the  sovereign  power  might  withhold.  A 
survey  was  to  be  made,  and,  accprding  to  the  laws  and  usages 
of  Spain^  a  formal  grant  was  to  be  made,  in  such  cases,  to 
complete  the  title. 

It  may  be  admitted,  that  the  United  States  were  bound,  in 
good  faith,  by  the  terms  of  the  treaty  of  cession,  by  which 
they  acquired  the  Floridas,  to  confirm  such  concessions  as 
had  been  made  by  warrants  of  survey ;  yet,  it  would  not 
follow,  that  the  legal  title  would  be  perfected  until  confir-* 
mation.  The  government  of  the  United  States  has,  through* 
out,  acted  upon  a  different  principle  in  relation  to  tliese  in* 
choate  righli,  in  all  its  acquisitions  of  territory,  whether 
from  Spain  or  France.  Whilst  the  government  has  admitted 
its  obligation  to  confirm  such  inchoate  rights  or  concessions 
as  had  been  fairly  made,  it  has  maintained,*  that  the  legal 
title  remained  in  the  United  States,  until,  by  some  act  of 
confirmation,  it  was  passed,  or  relinquished  to  the  claimants. 
It  has  maintained  its  right  to  prescribe  the  forms  and  manner 
of  proceeding  in  order  to  obtain  a  confirmation,  and  its 
right  to  establish  tribunals  to  investigate  and  pronounce 
upon  their  fairness  and  validity.     This  is  demonstrated  by 
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from  what  is  afterwards  stated,  that  he  offered  "  no  other       1827. 
title  than  the  order  of  survey."  wr^^*^^ 

Again  ;  the  Court  does  not  reject  the  order  of  survey,  ^*  '*  €roix 
and  exclude  it  altogether  as  evidence ;  but  assuming  that  Chamberlain 
the  paper  offered  is  evidence  of  the  party  being  proprietor 
of  the  order  of  survey,  the  Court  decided,  that  such  order 
of  survey  was  not  title  to  recover  on  in  the  action  of  eject- 
ment. It  was  a  decision,  not  upon  the  admissibility  of  the 
order  of  survey  as  evidence,  but  upon  its  legal  effect  when 
admitted. 

It  is  not  easy  to  comprehend  the  object  of  the  latter 
statement  in  the  bill  of  exceptions,  ^^  that  the  Court  decided 
the  signatures,  &c.  ought  to  be  proved.''  It  does  not  say 
they  were  not  proved.  It  does  not  state  that  the  paper  was 
rejected  because  the  signatures  were  not  proved.  But  If  the 
bill  of  exceptions  had  so  stated,  we  think  the  exception  on 
that  ground  could  not  be  maintained.  The  warrant  of  sur- 
vey does  not  appear  to  have  been  recorded  ;  it  purported  to 
be  the  act  of  foreign  officers,  and  was  not  verified  by  the 
great  seal  of  the  nation  to  which  they  belonged,  or  any  other 
authoritative  official  seal,  which  was  either  known,  or  could 
be  proved.  The  Court  and  jury  could  not  be  presumed 
cognizant  of  their  signatures.  How,  then^  could  the  genu- 
ineness and  authenticity  of  the  document  be  proved,  other- 
wise  than  by  proof  of  the  signatures  of  the  officers  by  whom 
it  purported  to  be  made  ?  It  was  not  of  that  class  of  pub- 
lie  instruments  which  prove  themselves,  and,  consequently, 
it  ought  to  be  proved  in  the  mode  ordinary  instruments  are 
required  to  be  verified  by  the  rules  of  evidence* 

Judgment  affirmed,  with  cost^. 
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1827. 


Davidson  [P&agticb.] 


V. 


Taylor* 

Davidson  and  Another,  Plaintiffs  in  Error,  against  Taylob, 

Defendant  in  Error. 

The  bail  is  fixed  by  Hie  death  of  the  principal  after  the  return  of 
the  ca.  sa.  and  before  the  return  of  the  idnjueiasi  and  the  bail  is 
not  entitled  to  an  exoneretur  in  such  a  case. 

/emi.  5M.  this  cause  was  argued  by  Mr.  Jones  for  the  plaintiffs  iu 

error,  and  by  Mr.  Cosce  for  the  defendant  in  error. 

Mr.  Chief  Justice  Marshall  delivered  the  opinion  of  the 
Court. 

This  is  a  case  of  bail,  and  i^  to  be  decided  by  the  pnnct- 
ples  of  English  law,  which  the  case  finds  constitute  also  die 
law  and  practice  of  Maryland  on  the  subject.  According  to 
these  principles,  the  allowance  of  the  bail  to  surrender  the 
principal  after  the  return  of  a  ca.  sa,  is  considered  as  a  mat- 
ter of  favour  and  indulgence,  and  not  of  right,  and  is  r^uia- 
ted  by  the  acknowledged  practice  of  the  Court.  To  many 
purposes,  the  bail  is  considered  as  fixed  by  the  return*  of  the 
ca.  sa.  But  the  Courts  allow  the  bail  to  surrender  the  prin- 
cipal  within  a  limited  period  after.the  return  of  the  sdrtfa* 
cias  against  them,  as  matter  of  favour,  and  not  as  matter 
pleadable  in  bar.  In  certain  cases  even  a  formal  surrender 
has  not  been  required,  where  the  principal  was  still  living, 
and  capable  of  being  surrendered,  and  an  exoneretur  would 
be  entered,  and  the  principal  discharged  immediately  upon 
the  surrender.  But  the  rule  has  never  been  applied  to  cases 
where  the  principal  dies  before  the  return  of  Q\e  scire  facias^ 
In  such  a  case,  the  bail  is  considered  as  fixed  by  the  return 
of  the  ca.  sa.^  and  his  death  afterwards,  and  before  the  re- 
turn of  the  scire  facias^  does  not  entitle  the  bail  to  an  exotic- 
retur.  The  plea  is,  therefore,  bad;  and  the  judgment  baf* 
firmed,  with  six  per  centum  damages,  and  costs. 
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1 827. 

[Chancert.] 

Scott  and  Others,  Appellants,  against  Shreeve  and 

Oiherb,  Respondents. 

Helief  in  equity  against  a  judgment  at  law,  upon  certain  bonds  given 
for  the  indemnity  of  the  obligee,  as  endoiser  of  notes  drawn  by 
the  obligor,  the  consideration  having  failed. 

The  assignee  of  such  bonds  takes  them  subject  to  all  equities  exist- 
ing between  the  original  parties. 

THIS  cause  was  argued  by  Mr.  Swanriy  for  the  appellants,  Jan.  isih^ 
and  by  Mr.  Taylor,  for  the  respondents. 

Mr.  Justice  Thompson  delivered  the  opinion  of  the  Jan,  SXith. 
Court. 

This  case  comes  up  bj  appeal  from  the  Circuit  Court  of 
the  District  of  Columbia  for  the  county  of  Alexandria.  The 
object  of  the  bill  filed  in  the  Court  below,  was  to  obtain  re- 
lief against  a  judgment  at  law  recovered  against  Shreeve, 
the  appellee,  upon  certain  bonds  given  by  him  to  Elisha 
Janney,  and  which  bonds  had  been  assigned  to  the  appellant. 
Scott,  as  his  trustee,  for  the  benefit  of  his  creditors. 

In  the  progress  of  the  cause,  it  was  deemed  necessary  by 
the  Court,  that  the  Bank  of  Potomack  should  be  made  a 
party  defendant.  A  supplemental  bill  for  that  purpose  was 
accordingly  filed,  and  the  bank  made  a  party. 

The  first  inquiry  that  seems  naturally  to  arise  is,  how  the 
case  stood  as  between  Shreeve  and  Janney,  the  original  par* 
ties  to  the  bonds.  The  material  facts  upon  which  the  com- 
plainant  in  the  Court  below  relied  for  relief,  are  not  denied 
by  the  answer  of  Scott.  From  the  bill  and  answer,  and 
exhibits  in  the  cause,  accompanied  by  a  written  agreement 
between  the  solicitors  of  the  parties,  before  the  cause  was 
set  down  for  argument,  the  leading  facts  in  the  case  appear 
to  be,  that  some  time  in  the  ^ear  1808,  Shreeve  failed  in 
business,  being  indebted  to  the  Bank  of  Potomack  in  the 
wm  of  6^300  dollars,  upon  a  note  discounted  at  the  bank. 
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1837.  ^^^  "P^"  which  Janney  was  the  endorser ;  for  whose  8e€ii- 
ritj  Shreeve  transferred  to  him,  and  John  Roberts,  who  was 
also  his  endorser  upon  other  notes,  certain  property  at  a  te* 
luation,  but  which,  upon  settlement  of  accounts  betweea 
them,  fell  short  of  Janney^s  responsibility  to  the  bank  upon 
his  endorsement,  1 ,980  dollars  88  cents ;  for  which,  by 
agreement  between  the  parties,  Shreeve  gave  to  Janney  five 
bonds,  payable  in  five  annual  instalments,  and  Janney  was 
to  pay  the  note  to  the  bank,  upon  which  be  was  the  endor- 
ser. The  note,  however,  was  continued  running  in  the 
bank  in  its  original  form,  Janney  appearii^  responsible  as 
endorser  only.  This  note  was  renewed  from  time  to  time 
until  the  19th  of  May,  1809,  when,  by  the  payments  which 
had  been  made  by  Janney  out  of  the  property  assigned  by 
Shreeve,  it  was  reduced  to  the  sum  of  3,306  doUaia ;  and 
Janney  himself  having  failed  about  this  time,  no  further 
payments  were  made  upon  this  note  until  the  montii  o{ 
June,  1818,  when  Shreeve,  after  a  long  absence,  returned 
to  Alexandria,  and  was  called  upon  by  the  bank  for  pay- 
ment of  his  note,  upon  which  he  pftid  the  sum  of  3,355 
dollars  29  cents,  l>eing  the  amount  of  principal  and  interest 
due  upon  the  five  bonds  which  he  bad  given  to  Jannej. 

U{>on  this  brief  statement  of  the  facts  as  between  Shreeve 
and  Janney,  it  will  be  seen,  that  Shreeve  was  exposed  to  a 
double  responsibility  for  the  same  debt.  He  was  liable  on 
his  note  held  by  the  bank,  (unless  the  bank  may  be  consider- 
ed as  having  assented  to  the  arrangement,  and  accepted 
Janney  as  solely  responsible  on  the  note,  which  will  b« 
hereafter  considered,)  and  he  was  also  liable  to  Janney  on 
the  bonds  which  he  had  given  him.  For  the  purpose  of  in- 
demnifying Shreeve  against  his  responsibility  to  the  bank, 
Janney  gave  him  the  instrument  bearing  date  the  1st  of 
March,  1 809,  acknowledging  that  Shreeve  had  satisfied  him 
by  his  bonds  of  the  28th  of  February,  1 809,  for  ail  demands 
against  him  as  security  at  bank,  and  for  all  other  accounts  ; 
and  that  the  note  above  referred  to,  although  originally  dis- 
counted for  the  use  of  Shreeve,  was  continued  in  his  name, 
but  for  the  convenience  of  him,  Janney,  and  engaging  to 
save  Shreeve  harmless  from  the  said  note,  and  in  due  time 
to  take  it  up. 
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An  dbjertion  is  here  made  to  saptaining  this  bill  in  e<{aitj^      }  g27. 
because  there  was  a  complete  and  adequate  remed^r  at  law.  \^^^  '^^ 
But  this  objection  rannot  be  sustained.     The  bonds  given       ^^^^^ 
by  Shreeve  to  Jannej  were  simply  for  the  payment  of  mo-     Sbreeve. 
ney,  and  although  the  consideration  for  which  they  w^    _.     t  z  ^ 
given  had  failed  by  Janney't  neglect  to  pay  up  the  note  in  below  ^iititM 
the   Bank  of  Potomack  according  to  his  engagement,  this  equity*  ^  not 
could  not  have  been  set  up  at  law  as  a  defence  in  the  suit  h«viog  a  ciMn- 
upon  the  bonds ;  nor  could  he.  in  that  suit,  have  "set  off  the  quatf  ramedy 
amount  paid  to  the  bank  upon  his  note.     The  engagement  *^  *^' 
of  Janney,  on  assuming  the  payment  of  the  note  to  the  btoki 
was  a  contract  of  indemnity  only,  and  rested  in  damageti 
and  could  never  form  the  subject  of  a  set-off  at  law ;  and 
although  an  action  at  law  might  be  maintained  against  Janney 
upon  this  indemnity,  it  would  be  going  too  far,  even  if  Jan- 
ney was  solvent,  to  say,  that  a  Court  of  equity  could  not  in^ 
terpose-  and  stay  a  recovery  upon  the  bonds,  but  that  the 
party  must  be  turned  round  to  his  remedy  at  law  upon  his 
indemnity.     But,  in  the  present  case,  it  would  be  gross  in- 
justice, and  a  certain  denial  of  all  remedy,  to  refuse  relief 
on  this  ground,  Janney  having  become  insolvent.     There 
was,  then,  no  defence  at  law  which  Shreeve  could  have  set 

« 

up  against  these  bonds,  nor  had  he  any  other  remedy  at  law 
to  which  he  was  bound  to  resort. 

Was  there,  then,  any  defence  which  he  could  have  set  up 
against  a  suit  upon  his  note  if  he  had  permitted  the  bank  to 
prosecute  him?  None  is  perceived  by  the  Court.  He  stood 
upon  the  note  as  maker,  and  was  liable  to  the  bank  as  such ; 
and  although,  by  the  agreement  between  him  and  Janney, 
the  note  was  continued  in  that  form  for  the  convenience  of 
Janney,  yet  the  bank  was  no  party  to  that  arrangement, 
and  could  not  be  bound  by  it.  Even  admitting  the  knowledge 
of  that  agreement  by  the  bank,  it  certainly  could  not  have 
been  set  up  as  a  defence  to  the  note,  unless  it  could  be 
shown,  that  there  was  an  express  or  implied  agreement  to 
accept  Janney  as  the  debtor,  and  to  discharge  Shreeve. 

It  has  been  urged,  however,  on  the  part  of  the  appellants, 
that  the  statute  of  limitations  had  run  against  the  note,  and 
that  Shreeve  might  and  ought  to  have  availed  himself  of  it. 
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1397  If  Ihe  statute  of  limitations  had  ran  against  tfiis  note,  and 

-^^  might  have  been  pleaded,  we  shoald  be  very  anwilling  to  say 

Scott      ^^i  Shreeve  was  bound  to  plead  it.     it  is  a  defence  which 

Shrive.    ^  party  may  often  avail  himself  of  with  great  justice  and  pro* 

priety.   But  whether  he  will  or  not,  must  be  left  to  his  own 

oot^  bouncT  to  election.     It  is,  however,  unnecessary  to  inquire  into  the 

«ituS«niJJi-  ^^^y  ^^  obligation  of  Shreeve  to  have  pleaded  the  statute, 

tfttioM.  under  the  circumstances  of  the  case,  because  we  do  not 

think  it  could  have  been  set  up  as  a  defence  to  the  ac* 

tion. 

The  letter  of  license  given  by  the  bank  to  Shreeve  bears 

date  on  the  1 2th  January,  1 809,  and  was  for  the  term  of 

seven  years,  which,  of  course,  expired  in  Januaiy,  1816.    It 

certainly  cannot  be  pretended  that  the  statute  ran  during  the 

continuance  of  this  letter  of  license.    Payment  of  the  note 

was  demanded  by  the  bank,  and  made  by  Shreeve,  in  June, 

181 8,  about  two  years  and  five  months  after  the  expiration 

of  the  letter  of  license,  a  period  much  within  the  time  ne- 

cessary  to  bar  the  action. 

The  fttt'tgnee     The  next  inquiry  is,  whether  Scott,  the  assignee  of  Jan« 

blicl  "to  ''take  ^®J'  ^^^  acquired  any  greater  right  or  interest  in  fliese  bonds 

tbem,  lubjprt  than  Janney  himself  had.     So  far  as  relates  to  the  question, 

toalltbeequi'  "^  .  i  ^ 

ties  existing  whether  the  consideration  had  failed,  the  assignee  stands 
w^Tna"  plli-  precisely  in  the  situation  of  the  original  party.  He  took  the 
ties.  bonds  subject  to  all  existing  equities.    This  is  the  settled 

rule  in  chancery,  and  that  which  is  recognised  by  the  laws  of 
Vii^inia  which  are  in  force  in  Alexandria.  Nor  has  any  thing 
occurred,  since  the  assignment,  to  give  to  Scott  or  the  credit- 
ors of  Janney  any  additional  rights.  These  bonds  were  as« 
signed  by  Janney  as  his  own  property,  and  for  the  benefit  of 
his  own  creditors,  Which  was  a  violation  of  the  trust  and  confi-^ 
dence  reposed  in  him  by  Shreeve.  They  were  given  ex- 
pressly ,  according  to  the  agreement  of  the  parties,>to  provide 
for  the  payment  of  the  note  to  the  bank  of  Potomack ;  and  it 
is  admitted  that  no  part  of  this  note  has  been  paid  out  of  the 
funds  of  Janney.  The  note  had  been  reduced  from  ^6,300 
to  ^3,306,  at  the  time  Janney  failed  in  the  spring  of  1809; 
but  these  payments  were  made  out  of  Shreeve's  funds,  ai« 
signed  by  Janney  to  Roberts  by  the  deed  of  the  1 1th  of  Ao« 
gust,  1 808.  And  it  is  also  ado^itted  that  Scott,  the  assignee. 
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has  made  no  payments  upon  this  note  since  the  assignment  to  ]  827, 

him.     The  creditors  of  Janney  have,  therefore,  been  de-  s^^  ^^^z 

prived  of  none  of  his  funds^  nor  can  they  have  any  right  to  °*^°^^ 

claim  the  benefit  6(  those  bonds,  which  must  be  deemed  to  Sbreeve. 
have  been  held  by  Janney  in  trust  for  the  bank,  and  not  as 

bis  own  property.  inquiry,   wbe- 

Tbe  only  reinaining  inquiry  is,  whether  the  bank,  by  any  ^^^^  acceded 
express  or  implied  agreement,  accepted  Janney  as  their  ^■""•J  •• 
debtor,  and  discharged  Shreeve  from  his  re^|)on«ibiiity.         or,  and    dit« 

The  answer  of  the  appellant,  Scott,  alleges,  that  Janney  pj*^^  ^* 
considered  himself  as  having  assumed  the  payment  of  the 
note  in  question,  and  that  he  was  considered  debtor  to  the 
bank  for  the  same,  and  was  solely  relied  upon  by  the  bank 
for  the  payment  of  the  note.  That  he  believed  the, bank 
had  full  knowledge  of  the  deed  of  the  1 1th  of  August,  1808, 
by  which  provision  was  made  for  the  payment  of  the  note, 
and  were  satisfied  with  it.  And  he  further  alleges,  that  the 
bank  was  so  well  satisfied  with  this  provision,  that  it  consi» 
dered  neither  Janney  nor  Shreeve  liable  for  it. 

If  these  allegations  were  supported  by  proof,  they  would 
go  far,  if  not  conclusively,  to  show  that  the  bank  had  adopt- 
ed Janney  as  solely  responsible  for  the  note,  and  had  dis- 
chai^ed  Shreeve.  If  so,  the  payment  by  Shreeve  would  be 
considered  voluntary,  and  without  any  legal  obligation,  and 
would  form  no  objection  to  the  recovery  on  the  bonds. 

The  bank,  however,  denies  it  was  a  party  to  the  arrange- 
ment made  by  the  deed  of  the  1 1  th  of  August,  1 808,  or 
that  it  made  any  stipulation  or  agreement  with  Shreeve  or 
Janney,  in  any  manner  connected  with  that  deed,  unless 
the  order  of  the  1 2th  of  January,  1 809,  (the  letter  of  license,) 
be  considered  as  connected  with  it.  The  answer  further 
denies,  that  the  bank  ever  did  release,  or  agree  to  release, 
Shreeve,  or  that  it  ever  did  look  solely  to  Janney,  or  the 
trust  estate  created  by  the  deed  of  the  11th  of  August,  1808, 
It  admits,  that  when  this  deed  was  executed,  Janney  and 
Roberts  were  both  directors  of  the  bank,  but  avers,  that  no 
proposition  in  relation  to  it  ever  came  before  the  board  pre* 
vious  to  the  1 2th  of  January,  1 809,  when  the  letter  of  license 
was  granted  to  Shreeve,  with  the  concurrence  of  Janney 
and  Roberts,  sitting  and  acting  as  directors  of  the  bank. 

Vol.  XII.  77 
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1827.  ^^^  answer  of  8cott  is  not  evidence  against  the  bank, 

and  his  allegations  with  respect  to  the  hank's  having  accept* 
ed  Janney  as  the  sole  debtor  for  this  note^  are  entirely  un- 
supported  by  proofs,  and  must  be  laid  out  of  view,  as  they 
are  positively  denied  by  the  answer  of  the  bank,  and  which 
answer  is  strongly  supported  by  the  order  for  the  letter  of 
license,  which  was  granted  subsequent  to  the  arrangement 
between  Shreeve  and  Janney.  For,  if  the  bank  had  consi- 
dered Shreeve  exonerated  from  the  payment  of  the  note, 
there  could  have  been  no  necessity  for,  or  propriety  in,  giv- 
ing him  a  letter  of  license.  Indeed,  it  would  have  been 
absurd  to  give  a  letter  of  Hcense  to  a  man  who  was  not  a 
debtor  to  the  bank.  The  order  for  this  purpose  is  cautious- 
ly drawn,*  so  as  to  retain  the  responsibility  of  both  maker  and 
endorser.  The  indulgence  is  granted  expressly  upon  the 
condition  that  it  is  sanctioned  by  Janney,  and  without  lessen- 
ing the  right  of  the  bank  against  him. 

Nor  is  the  bank  chargeable  with  negligence  that  can  in  any 
manner  prejudice  its  rights,  or  of  which  the  appellant  has 
any  right  to  complain.  The  indulgence  was  granted  with 
the  concurrence  of  Janney,  and  updcr  an  impression,  no 
doubt,  by  all  parties,  that  the  trust  fund  created  by  the  deed 
of  the  11th  of  August,  1808,  would  be  sufficient  to  satisfy 
this  note.  And  it  was  upon  this  supposition,  no  doubt,  that 
the  letter  of  license  for  seven  years  was  granted  to  Sbreevem 
No  steps  would  be  taken  against  him  until  the  expiration  of 
that  time,  and  demand  of  payment  was  made  as  soon  there- 
after as  he  returned  to  Alexandria. 

The  utmost,  then,  that  can  be  alleged  against  the  hank 
is,  that  it  had  full  knowledge  of  the  provision  made  by 
the  deed  of  the  II th  of  August,  1 808,  for  the  payment 
of  this  note.  And,  admitting  that  provision  to  have  been 
amply  sufficient,  it  would  not  bind  the  bank  without  its  as- 
sent to  resort  to  that  fund  alone,  and  discharge  the  parties 
to  the  note.  The  bank  could  have  no  objection  to  the  pro- 
vision made  by  that  deed  for  the  payment  of  the  note^  as  it 
would  add  to  its  security  if  the  maker  and  endorser  were 
also  held  responsible.  And  the  proceedings  in  relation  to 
the  letter  of  license  are  conclusive  to  show,  that  it  was  the 
understanding  of  all  parties,  that  the  bank  bad  not,  at  that 


OF  THE  UNITED  STATES.  611 

time,  relinquished  its  claims    upon  Janney  and  Shreeve       1827. 
for  the  payment  of  the  Dote. 

We  are,  accordingly,  of  opinion,  that  the  decree  of  the 
Court  below,  granting  a  perpetual  injunction  against  the  ap-^ 
pellant,  and  a  dismission  of  the  bill  as  to  the  bank,  be  affirm* 
^d,  with  costs. 


[ADinKAl.TT  JUBISDICTION.] 

Ramsat  against  Allbgre. 

• 

Q^vare,  Whether  a  suit  tn  personam  in  the  Admiralty  may  be  main- 
tained against  the  owner  of  a  ship  by  material  men  furnishing 
supplies  for  the  ship  in  her  home  port,  where  the  local  law  gives 
no  specific  lien  upon  the  ship  which  can  be  enforced  by  a  proceed- 
ing tn  rem  7 

However  this  may  be  in  general,  such  suit  cannot  be  maintained 
where  the  owner  has  given  a  negotiable  promissory  note  for  the 
4ebtt  which  is  not  tendered  to  be  given  up,  or  actually  surrendered, 
at  the  hearing. 

•  _  _ 

APPEAL  from  the  Circuit  Court  of  Maryland. 

This  was  a  libel  filed  in  the  District  Court  by  the  appel« 
lant,  Ramsey,  against  the  respondent,  Allegre,  allying  that 
the  appellant,  at  the  special  instance  and  request  of  the  re- 
spondent, owner,  ship's  husband,  or  consignee  of  the  schoo- 
ner Dorothea,  had  performed  various  work  and  labour,  and 
found  and  provided  various  materials  for  the  use  of  the  said 
schooner,  to  equip  and  prepare  her  for  a  voyage  on  the  high 
seas,  amounting  to  the  sum  of  2,428  dollars,  84  cents ;  that 
the  appellant  had  often  applied  to  the  respondent  for  pay- 
ment, and  been  refused ;  and  praying  process  according  to  the 
course  of  the  Admiralty,  &c.  A  plea  was  filed  by  the  re- 
spondent, alleging,  among  other  things,  that  he  had  given  the 
libellant  his  negotiable  promissory  note  for  the  debt.  If: 
appeared,  at  the  hearing,  that  the  appellant  had  furnished 
the  materials  in  question  at  the  respondent's  request,  and 
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1 8^7.      ^^^^  ^^^  latter  had  giFen  his  negotiable  promissory  note  for 

\^r*Nr^i^  the  same,  which  the  appellant  accepted,  giving  the  following 

Ramsay     f,gceipt  therefor :  *'  Reoeived  a  note,  it  four  months,  which, 

Allegre«     when  paid,  will  be  in  full  for  the  above  amount/'  The  note 

not  having  been  paid,  this  suit  was  brought.     The  District 

Court  dismissed  the  libel,  upon  the  ground,  that  the  juri»dic« 

tion  of  that  Court,  as  an  Instance  Court  of  Admiralty,  in  the 

cause,  was  waived  by  the  acceptance  of  the  promissory  note*, 

and  the  decree  having  been  affirmed  in  the  Circuit  Court, 

upon  the  same  ground,  the  cause  was  brought  by  appeal  to 

this  Court. 

Feh  I9(k.  ^^^  Atlomty  General  and  Mr.  Meredith,  for  the  appellant, 
argued,  that  the'District  Courts,  proceeding  as  Courts  of  ad- 
mifraity  and  maritime  jurisdiction,  might  ta^e  cognizance  of 
material  suits  by  material  men,  cither  in  persoHam  or  in 
rem.*  The  only  question  here  was,  whether  the  jurisdic- 
tioD  was  waived  by  the  appellant's  taking  Ae  note  as  condi« 
tional  payment.  The  note  did  not  extinguish  the  debt,  and, 
consequently,  could  not  affect  the  jurisdiction  which  urigi* 
nally  attached  on  account  of  the  nature  of  the  debt.  With* 
out  some  special  agreement  to  consider  the  note  as  payment, 
•  it  could  not  be  so  regarded.  It  only  operated  as  a  suspen- 
sion of  the  remedy  during  the  time  allowed  for  its  payment. 
If  unpaid,  the  party  might  resort  to  bis  origioal  right  of  ac^ 
tion,  as  if  no  note  had  been  given.*  Such  is  the  doctrine  of 
the  common  law ;  and  the  civil  law,  which  gave  the  rule  to 
the  admiralty,  would  be  found  in  accordance.  A  novation 
is  the  substitution  of  a  new  for  an  old  debt,  by  which  the 
latter  is  extinguished.  It  may  be  made  of  a  debt  pa/able  at 
a  future  day,  or  of  a  debt  presently  due,  by  a  new  engage- 
ment, allowing  a  term  of  credit.  But  the  consent  of  the  cre- 
ditor must  be  positively  declared,  as  the  law  will  not  pre- 
sume that  he  means  to  abandon  his  rights  under  the  first 
contract.'^  No  authority  or  principle  could  be  found  to  war- 

a  The  General  Smith.  4  ffheat.  Rep.  498. 

b    Chitty  on  Bills,  6  ed.  123.  ISO.     6  Cramks  £5S.     %  H.  Blach 
«17.    5  Term  jRep.  141.     I  Evans'  Pothier,  tfSO.  (a.) 
c  Evans'  Pothier,  380.  .S86. 
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rant  the  aisertion,  that,  althoogh  the  original  contract  in  this 
case  was  not  extinguished,  the  uispension  of  the  right  of  ac** 
tion  took  away  the  jurisdiction  of  the  admiralty,  so  that  it 
could  not  again  be  resorted  to. 

Mr.  Hoffman  and  Mr.  Meytr^  contra,  insisted,lhat  the  pro* 
missoiy  note  given  in  this  case  was  a  personal  security  takeo 
on  land,  and  in  all  respects  assimilated  the  case  to  that  of  the 
claim  for  the  master's  wages.  Although,  in  general,  locali- 
ty might  not  be  ihe  test  of  admiralty  jurisdiction,  it  might 
reasonably  be  contended  that  where  the  credit  is  personal, 
and  the  security  of  a  kind  exclusively  cognizable  at  comi- 
mon  law,  the  locality  should  fix  the  jurisdiction.  In  the  case 
of  contracts,  the  admiralty  jurisdiction,  in  personam^  ought  to 
be  merely  co««xtensive  with  the  proceeding  tn  rem:  and  as 
the  domestic  character  of  tlie  vessel  freed  the  thing  from  ju« 
risdictioo,  the  person  of  the  owner  ought  ako  to  be  exo-* 
nerated.''  As  a  security  had  been  accepted,  which  bad 
the  effect  of  extinguishing  a  common  law  lien  during  the 
term  of  the  note,  no  process  could  hi^ve  been  instituted  in  the 
admiralty  on  the  original  contract ;  and  the  idea  of  reviving 
a  jurisdiction,  which  had  been  thus  suspended,  was  a  no* 
velty-not  countenanced  by  any  legal  analogy.  Supposing 
the  jurisdiction  of  the  Admiralty  to  be  dependant  upon  the 
existence  of  a  lien  as  defined  by  positive  law,  the  authorities 
would  show  that  such  a  lien  was  extinguished  at  common 
law  by  a  neir  agreement.^  It  had  been  expressly  deter- 
mined, that  in  cases  of  dealings  or  obligations,  naturally 
within  the  appropriate  jurisdiction  of  the  Admiralty,  if  a 
special  contract  be  entered  into,  or  a  special  security  beta* 
ken,  the  common  law  jurisdiction  will  attach  as  in  ordinary 
cases,  even  though  the  new  agreement  does  not  operate 
technically  by  way  of  extinguishment/ 


61» 
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Ramsajr 

?. 
AUegiv. 


Mr.  Chief  Justice  Maiusrall  delivered  the  ^P^iioo  of  j||.^^^^ 
the  Court :  that,  as  it  did  not  appear  by  the  record,  that  the 
note  had  been  tendered  to  be  given  up,  or  actually  sunw*  ' 

a  4  Whtat  Rep.  488.  N 

b  Yelv.  66.     Seiw.  N.  P.  116d.     d  Burr.  1498. 
c  4  Burr.  19ftO.    1  Pettrtl*  Ad.  Dee.  258.    6  Term  Rep.  810.    t 
Bn>.  Civ.  and  Adm.  JUn*,  8S.  97.    1  Salk.  31. 
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18S7.  clered,  at  the  hearing  in  the  Court  below,  the  decree  would 
be  affirmed,  it  not  being  necessary  to  consider  the  general 
question  of  jurisdiction. 

Mr.  Justice  Johnson.  I  concur  with  my  brethren  in 
sustaining  tte  decree  below,  but  cannot  consent  to  place  my 
decision  upon  the  ground  on  which  they  have  placed  theira. 
I  think  it  high  time  to  chepic  this  silent  and  stealing  prepress 
of  the  Admiralty  in  acquiring  jurisdiction  to  which  it  has  no 
pretensions.  Unfounded  doctrines  ought  at  once  to  be  met 
and  put  down ;  and  dicta,  as  well  as  decisions,  that  cannot 
bear  examination,  ought  not  to  be  evaded  and  permitted  to 
remain  on  the  books  to  be  commented  upon,  and  acquiesced 
in,  by  Courts  of  justice,  or  to  be  read  and  respected  by 
those  whose  opinions  are  to  be  formed  upon  books.  It  af- 
fords facilities  for  giving  an  undue  bias  to  public  opinion, 
and,  1  will  add,  of  interpolating  doctrines  which  belong  not 
to  the  law. 

There  need  be  no  stronger  illustration  given  than  this 
case  affords.  Here  is  a  libel,  in  personam^  on  a  contract, 
in  the  Admiralty,  filed  expressly  upon  the  authority  of  the 
case  of  The  General  Smith.  1  had  never  read  the  report  of 
that  case,  that  1  recollect,  until  the  argument  in  this  cause; 
or,  if  1  had,  I  attached  so  little  importance  to  any  thing.in  it 
besides  the  point  that  it  decides,  as  to  have  forgqtteo  that 
such  doctrines  were  to  be  found  in  the  reports  of  our  deci- 
sions. But,  upon  being  examined,  what  does  it  amount  to  ? 
A  gentleman  of  the  bar,  whose  knowledge,  particularly  in 
the  Admiralty,  commanded  the  highest  respect  in  this  Court, 
is  reported  to  have  laid  down  a  doctrine  in  very  explicit 
terms,  which,  i  will  venture  to  say,  has  no  authority  in  law  ; 
and  the  Court,  carried  away  probably  by  the.  influence  of 
his  concessions,  echoes  them  in  terms  which  are  not  only 
not  called  for  by  the  case,  but  actually,  as'I  conceive,  con- 
tradicted by  the  decision  which  is.  rendered. 

The  correctness  of  the  decision  in  the  case  of  The  Gt- 
neral  Smithy  cannot  be  questioned;  it  dismisses  the  libel 
upon  the  ground,  '"  that  material  men  and  mechanics,  fur- 
nishing repairs  to  a  domestic  ship,  have  no  particular  lieo 
npon  the  ship  itself  for  the  recovery  of  their  demands.'^ 
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But  why  have  thej  no  lien  upon  the  ship  ?  or,  to  speak  more 
correctly,  why  are  they  precluded  from  a  remedy  in  the  Ad- 
miralty for  subjecting  the  ship  to  arrest  and  sale  in  order  to 
satisfy  their  demands?  It  is  because  jurisdiction  pver  the 
contract  has  been  taken  from  the  Courts  of  Admiral- 
ty, and  the  exercise  of  jurisdiction,  in  such  a  case,  prohi- 
bited to  them  by  the  common  law  Courts  of  Great  Britain 
for  hundreds  of  years.  And  it  is  a  fact  of  the  most  positive 
certainty  and  notoriety,  that  so  far  from  retaining  jurisdic- 
tion over  this  contract  in  personam^  aAer  being  driven  from 
jurisdiction  in  rem^  that  the  former  was  first  surrendered,  and 
that  in  the  most  unequivocal  terms. 

I  refer  to  the  resolutions  of  February,  1632,  adopted  by 
the  King  in  council,  and  subscribed  by  all  the  judges  in  Eng- 
land, and  to  be  found  in  the  collection  of  the  sea  laws,  and 
in  various  other  books;  by  the  second  section  of  the  second 
article  of  which  it  is  declared,  that  ^^  if  suit  be  in  the  Court 
of  Admiralty  for  building,  or  mending,  saving,  or  necessary 
victualing  of  a  ship,  atfainst  the  ship  itself^  and  not  against 
any  party  by  name^  but  such  as  for  his  interest  makes  hiai" 
self  party,  (i.  e.  a  claimant,)  no  prohibition  is  to  be  grant- 
ed, though  this  be  done  within  the  realm.'' 

This  resolution  implies  an  express  recognition,  that  if  such 
suit  be  instituted  against  the  person^  a  prohibition  shall  issue. 
And  this  I  hold  to  be  the  test  of  admiralty  jurisdiction ;  for 
wherever  a  prohibition  will  issue,  the  jurisdiction  has  been 
taken  away  from  the  admiralty,  or  it  never  possessed  it. 
And,  accordingly,  for  two  hundred  years  has  this  jurisdiction 
been  abandoned  by  the  British  Courts,  with  the  single  ex- 
ception of  seamen's  wages ;  an  exception,  of  which  it  may 
emphatically  be  said,  ^^  probat  regulam,^^  For,  if  any  one 
will  take  the  trouble  to  refer  to  the  language  of  Ch.  J.  Holt, 
in  the  case  of  Ciay  v  Snelgrave^  he  will  there  find  it  said, 
"  that  it  is  an  indulgence  that  the  Courts  at  Westminster 
permit  mariners  to  sue  for  their  wages  in  the  Admiralty 
Court,  because  they  may  all  join  in  suit,  and  is  grounded 
upon  the  principle,  that  ^  communis  error  facit  jusJiS^ 
{Lord  Raym.  676.) 

This  privilege  is  denied  to  the  master,  and  even  to  a  mate 
succeeding  to  the  master,  when  he  sues  for  his  wages  as 
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master ;  so  rigid  are  the  Courts  of  Westminster  in  confining 
the  admiralty  to  the  few  contracts  over  which  it  is  permitted 
io  retain  jurisdiction.  And  when  it  is  argued,  that  this  dis- 
crimination to  the  prejudice  of  the  master,  is  confineil  to 
his  suit  tVt  remn  and  that  no  case  can  be  found  in  which  his 
remedynn /yersonam,  in  the  aduuraitj,  has  been  denied  hioiy 
it  becomes  necessary  to  remind  counsel,  that  this  may  have 
proceeded  from  no  one's  ever  having  had  the  temerity  to 
prefer  such  a  suit — a  consequence  which  would  necessarily 
follow  from  what  1  hold  to  be  undeniable,  ihat,  except  o% 
the  contract  for  seamen's  wages,  tht  procuding  mpenonom 
upon  contracts  is  now  unknown  to  the  British  admiralty  tri- 
bunals. 

I  will  sketch  a  brief  history  of  the  adnnfalty  jurisdiction 
over  contracts,  add  a  view  of  its  present  state. 

The  study  of  the  history  of  the  admiral^  JurisdictMU  in 
England,  in  common  with  that  of  all  the  Courts  of  that 
kingdom,  except  the  common  law  Courts,  presents  an  in- 
structive lesson  on  the  necessity  of  watching  the  advance- 
ment of  judicial  power,  in  common  with  all  power ;  inas- 
much as  it  shows  in  what  smalt  beginnings,  and  by  what  in- 
direct and  covert  means,  aided  by  perseverance  and  inge- 
nuity, originated  the  mighty  structures  againsl  which,  ulti-. 
mately,  the  legislative  and  judicial  power  of  the  country  had 
to  exert  the  full  force  of  their  united  eSorts. 

The  vast  variety  and  importance  of  the  subjects  which 
the  admiralty  had  appropriated  to  itself,  will  appear  in  a 
yariety  of  authors ;  but  I  would  refer  the  reader  to  Godol- 
phin?s  ''  View  of  the  Admiral  JurUdiciion^^  as  well  (or  its 
antiquity  as  the  great  learning  and  respectability  of  the  au- 
thor. There,  it  will  be  seen,  that  the  admiralty,  before  the 
time  of  Richard  II.  had  arrogated  to  itself  a  scope  of  judi- 
cial, legislative,  and  ministerial  power,  which  withdrew  from 
the  trial  by  jury,  and  placed  under  the  surveillance  of  the 
crown,  of  which  the  admiralty  was  only  the  representative, 
tnore  than  half  the  jurisprudence,  and  particularly  the  com- 
aieicial  jurisprudence  of  the  kingdom. 

The  statutes  of  13th  and  15th  Richard  II.  were  passed  to 
set  limits  to  this  power,  but  such  was  the  stability  it  bad  al- 
ready aeqiiiredythat  it  was  not  until  the  act  of  2  Henry  IV. 
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c.  1 1 .  which  gave  to  the  subject  exactly  the  right  which  the      1 827« 

constitution  of  the  United  States  givee  to  its  citizens,  against  ^.^^  ^^^ 

unconstitutional  laws,  was  passed*  that  this  overgrown  power     *^^™^*y 

could  be  effectually  restrained.     For  it  could  then  no  Ion-     AUegre* 

ger  prescribe  its  own  limits  in  prejudice  of  the  individual, 

and  to  the  exclusion  of  his  common  law  rights.     Neither 

the  King  nor  his  proctor  could  any  longer  justify  or  secure 

the  individual  who  resorted  to  the  Admiralty  in  a  case  in 

which  the  common  law  could  give  redress.     (3  Ltvinz* 

353.) 

The  act  of  1 3  Richard  says,  upon  complaint  of  encroach^ 
ments  made  by  the  admirals  and  their  deputies,  it  U  enact- 
ed, ^'  that  the  admirals  and  their  deputies  shall  meddle  with 
nothing  done  within  the  realm,  but  only  with  things  done 
upon  the  sea;'^  and  the  15th  Richard,  c.  3.  ^'  that  in  all 
contracts,  pleas,  and  quarrels,  and  other  things  done  within 
the  bodies  of  counties,  by  land  or  water,  the  admira-  shall 
have  no  cognizance,  but  they  shall  be  tried  by  the  law  of 
the  land.''  And  the  2d  Henry  IV,  c.  II.  provides,  '*  that 
be  that  finds  himself  aggrieved  against  the  form  of  the  sta* 
tutes  of  Richard,  shall  have  his  action  by  writ  grounded 
upon  the  case  against  him  that  so  pursues  in  the  Admiralty, 
and  recover  double  damages." 

The  check  given  by  legislative  provision  was  followed  up 
by  prohibitions  from  the  common  law  Courts,  and  suits  un- 
der the  statute  of  Henry,  until,  upon  the  murmurs  of  the 
Lord  High  Admiral  at  the  checks  imposed  upon  his  power, 
the  subject  was  taken  up  by  the  King  in  council  in  1632, 
and  a  kind  of  compromise  entered  into,  to  which  all  the  , 
different  tribunals  appear  to  have  at  first  conformed ;  but  in 
which,  after  ^  time,  the  common  law  judges  appear  to  have 
discovered,  that  the  crown  and  the  Admiralty  had  gained 
too  decided  an  advantage  over  them  to  admit  of  its  being 
adhered  to  as  a  correct  exposition  of  the  statutes  of  Richai4« 
Hence,  in  the  3d  edition  of  Croke^s  Reports,  at  the  end  of 
the  2d  volume,  we  find  these  resolutions  declared  to  be  of 
no  authority,  as  undoubtedly  they  were  not,  since  it  was  not 
a  regular  judicial  act.  But  in  this,  it  must  be  noticed,  that 
the  authority  denied  to  those  resolutions  was  not  onttieaub- 
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1 8^7.     J^^^  ^^  those  powers  which  the  Admiralty  renounced,  bat  of 

v^^,'^^  those  which  they  retained. 
Kamsay         Upon  this  ground^  it  is  well  known,  that  these  resolulions^ 
Allegre.     although  printed  in  the  1st  and  2d  editions  of  Croke^s  fie- 

*  portSy  were  omitted  from  the  3d,     The  mantissa  at  the  end 

of  the  edition  of  1 767,  declares  their  rejection  as  authority* 
But,  even  before  the  adoption  of  those  resolutions,  a  deci- 
sion had  taken  place,  which  was  conclusive,  as  well  against 
their  jurisdiction  over  the  particular  contract  here  under 
consideration,  as  against  their  right  of  proceeding  upon  it 
by  process  in  personam* 

I  allude  to  Craddock^s  case^  (2  Brownl,  37.)  which  was 
decided  in  the  7th  of  James,  or  in  the  year  1608,  twenty- 
^our  years  before  the  date  of  these  resolutions.     This  was 
listinctly  the  case  of  a  material  man ;  his  purchases  were 
of  cordage,  powder,  and  shot,  for  a  ship,  and  the  paity  of 
whom  they  were  bought  sued  Craddock  in  the  Court  of  Ad- 
miralty.    A  prohibition  was  granted,  and  the  reason  assigned 
by  the  Court  is,  that  the  statute  13  Richard  II.  ''  that  the 
admiral  shall  not  meddle  with  things  made  within  the  realm^ 
but  only  of  things  made  upon  the  sea,  and  here  the  contract 
was  at  St.  Katharine's  Stairs,  in  the  body  of  a  county."  And 
thus  we  see,  that  in  the  resolutions  alluded  to,  the  claim  to 
jurisdiction  in  personam^  denied  the  Admiralty  by  the  effect 
of  that  adjudication,  is  abandoned  by  them ;  at   the  same 
time  that  they  assert  the  right  to  exercise  jurisdiction  m  rem 
upon  the  same  class  of  contracts.     It  was  not  long  after, 
however,  that  the  exercise  oi  jurisdiction  tn  rem  was  also 
taken  from  them.     And  jet  there  is  a  semblance  of  autho- 
rity for  their  having  exercised  it  during  the  interval  of  time 
between  the  adoption  of  the  resolutions  of  1632,  and  when 
they  were  declared  to  be  of  no  authority.     I  allude  to  that 
quotation  from  1  Rollers  Mr.  533.  which  is  copied  into  Bo' 
con^s  Abridgment^  p.  196.  of  the  1st  vol.  and  there,-  toge- 
ther with  the  note  which  refers  to  Cro.  Charles^  296.  has  re- 
mained the  permanent  source  of  many  an  error  to  those 
who  have  not  taken  the  trouble  to  examine  into  the  autbori- 
ty  for  th<r  law  there  laid  down. 

This  subject  will  be  found  learnedly  examined  in  the  caitf 
of  Clinton  v.  The  brig  Hannah  and  ship  General  Knox^ie- 
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cided  in  the  Admiralty  bj  Judge  Hopkinson,  of  Pennsylva^       182V. 
aia,  in  the  year  1781  ;  and  by  Judge  Bee  in  the  Admiralty  v^  -^^ 
of  South  Carohna,  in  the  case  of  Shrewsbury  v.  The  sloop     K-amsay 
Two  Friends^  in  1 786  ;  in   both  which  cases  the  authority     Allegre. 
of  those  quotations  is  rejected,  and  the  hen  of  the  ship* 
Wright  to  sue  in  rem  in  the  Admiralty  denied.     (Bee^s  Adm. 
/2ep.419.433.) 

Both  those  cases  go  to  show  the  law  of  this  subject  at  the 
adoption  of  our  constitution,  and  they  merit  high  respect, 
both  for  the  known  abilities  of  the  judges  who  pronounced 
them,  aod  the  intrinsic  learning  they  display.  They  show 
plainly,  that  the  quotations  mentioned  rest  altogether  on  the 
authority  of  the  resolutions  of  1632,  to  which  certainly  no 
lawyer  will  attribute  authority  any  farther  than  they  go  to 
show,  that  the  Admiralty  did  not  even  then  pretend  to  the 
jurisdiction  in  personam  upon  contracts  at  all,  and  upon  very 
few  even  in  rem. 

It  may  seem  surprising,  that  from  the  time  of  Richard  the 
Second  down  to  the  beginning  of  the  17th  century,  the  ju- 
risdiction of  the  Admiralty  Court  should  have  attracted  so 
little  of  the  attention  of  the  common  law  Courts.  One 
principal  cause  will  be  found  in  the  civil  wars,  and  the  low 
state  of  commerce ;  and  when  the  nation  returned  to  a  state 
of  tranquillity,  the  power  and  vigour  of  her  monarchs  left 
little  scope  for  legislative  or  judicial  action.  Yet  there  are 
cases  to  show,  that  the  subject  was  not  forgotten ;  and  when 
the  increase  of  commerce,  and  the  weak  reign  of  the  Stew- 
arts, presented  a  motive  and  an  opportunity,  that  the  atten* 
tion  of  the  nation  was  attracted  to  the  usurpations  and  un- 
constitutional power  exercised  by  that  Court. 

It  is  obvious,  also,  from  the  cases  and  discussions  of  that 
day,  that  the  common  law  Courts  were  embarrassed  by  a 
technical  difficulty,  arising  out  of  the  necessity  of  laying  a 
venue  to  every  action.  As  soon  as  this  was  removed,  (and 
the  advocates  of  the  Admiralty  murmur  very  much  at  the 
supposed  absurdity  of  removing  ibis  absurdity,)  the  pro- 
gress of  the  common  law  Courts  was  rapid  in  wresting  from 
the  Admiralty  every  species  of  contract,  leaving  them  none 
to  act  upon,  on  which  they  could  themselves  render  com- 
plete justice  according  to  the  established  rights  of  the  par- 
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ties.  They  are  charged  with  absurdity  and  inconsiBtency, 
but  I  pronounce  the  charge  utterly  groundless ;  for  the  ooe 
principle  runs  through  all  their  decisions,  that  of  subjecting 
to  the  trial  by  jury  every  cause  in  which  that  form  of  trial 
could  be  applied  without  injury  to  the  parties'  rights.  It  is 
true,  that  where  they  found  them  in  the  exercise  of  a  power 
analogous  to  that  of  a  Court  of  equity,  they  did  not  take  from 
the  Admiralty  a  power  which  they  should  only  have  handed 
over  to  another  civil  law  Court;  they  bad  no  motive,  if  they 
bad  the  power,  to  make  the  transfer.  And  hence  the  Admi- 
ralty IS  left  in  the  exercise  of  jurisdiction  in  cases  of  hypo- 
thecation, bottomry,  and  a  kind  of  specific  execution  be- 
tween part  owners  of  ships.  Their  jurisdiction  of  prize 
aid  salvage  are  royalties,  and  that  over  seamen's  wages  is 
a  peculiarity,  but  perfectly  reasonable  and  consistent,  in 
whatever  light  it  be  viewed.  In  the  sea  laws  it  is  caWed  ^^  a 
custom  of  the  realm."  Ch.  J.  Holt,  we  have  seen,  puts  it 
on  the  ground  of  a  positive  concession  and  communis  error. 
And  the  judges  often  say,  ^^  we  permit  them  to  exercise  this 
jurisdiction,  because  they  may  Sue  together  there,  and  must 
sue  severally  in  the  common  law  Courts,  and  there  they  can 
have  remedy  upon  the  body  of  the  vessel,  which  they  can« 
not  have  here ;"  thus  placing  the  exception  in  their  favour 
upon  the  conceded  ground  of  incapacity  in  the  common  law 
Courts  to  do  complete  justice,  and  the  equitable  ground  of 
preventing  a  multiplicity  of  suits. 

My  own  opinion  is,  that  it  stands  on  a  much  higher  ground, 
and  has  its  basis  in  the\$ame  policy  which  makes  their  wages 
to  depend  on  the  safety  of  the  ship  they  navigate,  by  giving 
them,  in  that  event,  every  possible  chance  of  getting  com- 
pensated.    To   which  we  may  add,  that  their  thoughtless 
character  and  ignorance   renders   them   emphaticaUy  the 
wards  of  the  Admiralty,  while  the  law  on  which  thejr   earn 
or  lose  their  wages  is  a  system  of  the  Admiralty.     The  as- 
sertion of  the  general  principle  against  the  captain's  con- 
tract, finds  its  solution  in  his  right  to  receive  the  freight  in 
preference  even  to  his  owner,  and  thus  to  pay  himself;  and 
in  the  perfect  competence  of  the  common  law  Courts  to  do 
justice  in  his  contract  with  the  owner.     In  the  case  of  ran- 
som, he  still  may  resort  to  the  Admiralty,  and  proceed  m 
rem. 
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Bat,  right  or  wrong  Jt  is  not  to  b«  questioned  at  this  daj,  1827. 
that  the  Admiralty  have  lost  their  jurisdiction  over  con- 
tracts, with  the  exceptions  stated.  The  most  animated  ad- 
vocates of  the  Admiralt)  do  not  deny  this.  They  mourn 
bitterly  over  its  fall,  but  uniformly  acknowledge  that  they 
are  eulogizing  the  dead.  In  Goi/o/pAm,  Sir  Leoline  Jenkins* 
Workf^  and  the  collection  of  the  S^a  Laws^  will  be  found  all 
in  substance  that  ever  was  said  on  this  subject.  Yet  they 
ail  unequivocally  acknowledge  that  its  jurisdiction  has  long 
since  been  at  an  end  over  contracts,  and  m  personam^  with 
the  exceptions  I  have  stated ;  while  they  dwell  eloquently 
on  the  folly  of  plucking  this  ''  diamond  from  the  crown ;'' 
and  enlarge  greatly  on  the  inconvenience  of  leaving  to  a  jury 
the  decision  of  causes  which  could  be  so  much  inore  advan- 
tageously disposed  of  by  a  single  Judge,  and  by  a  sjstem  of 
laws  peculiar  to  the  Admiralty  Courts  ;  and  arraign  with  se- 
verity the  inconsistencies,  absurdities,  and  unkindly  feeHngs, 
with  which  the  common  law  Courts  have  stripped  the  Ad- 
miralty of  its  ancient  and  eminent  power.  Even  Brown^  the 
modern  champion  in  Europe  of  the  Admiralty  jurisdiction, 
but  who  obviously  has  only  caught  the  feelings,  and  borrow- 
ed the  arguments  of  those  who  have  gone  before  him,  is 
forced  reluctantly  to  acknowledge  that  the  Admiralty  has  for 
ages  been  stripped  of  these  powers,  though  he  would  spare 
no  effort  to  restore  them  if  he  could.  (See  Appendix  to  his 
2d  vol.  and  note  at  the  end,  said  to  be  omitted  at  p.  100.) 

It  has  sometimes  been  contended  that  the  decisions  of  the 
common  law  Courts,  as  exemplified  by  their  granting  prohi- 
bitions, is  not  conclusive  against  the  Admiralty  jurisdiction 
— ^that  it  is  a  disputedjurisdiction,  and  therefore  that  the  Ad- 
miralty judges  themselves  should  be  heard  in  this^^Lt/tV 
ConUstatio,'^^ 

But  this  is  obviously  incorrect;  for'the  Court  of  King^s 
Bench,  by  its  acknowledged  jurisdiction,  as  exemplified  in  the 
very  'exercise  of  its  power  to  prohibit,  is  the  very  source  to 
which  we  are  to  look  for  lights  to  determine  the  respective 
powers  of  the  inferior  Courts.  And  the  decisions  that 
have  t»ken  place  on  this  subject,  are  nothing  less  than  judi- 
cial expositions  of  the  statutes  which  limit  the  powers  of  the 
Admiralty.    They  amount  to  the  construction  and  applica- 


622 


CASES  IN  THE  SUPREME  COURT 


1827.  ^^^°  ^^  ^^^  ^^^  ^^  ^^  realm,  of  the  statute  law,  and  ave 
-^^  therefor^  conclusive.  So  every  lawyer  knows  tbey  are  held 
Ramsay  (q  \^q  jn  the  British  Courts ;  and  together,  tbey  make  up  that 
AUeere.  system  of  law  which,  by  universal  consent,  was  adopted  in 
the  Admiralty  Courts  in  this  country  before  the  revolution, 
at  least  on  the  subject  of  jurisdiction  over  contracts,  and  m 
personam.  I  will  now  take  a  brief  view  of  some  of  the  lead- 
ing decisions,  in  England  and  in  this  country,  on  the  subject 
of  contracts. 

The  quotations  I  shall  first  make  have  two  objects  in  view ; 
first,  to  show  tliat  the  particular  contracts  under  conside* 
ration,  to  wit,  of  material  men,  have  been  denied  to  their  ju- 
risdiction ;  and  secondly,  that,  in  every  instance  in  which 
they  have  been  prohibited  from  the  exercise  of  jurisdiction 
over  contracts,  it  has  been  upon  a  ground  that  is  btal  to  the 
exercise  of  jurisdiction  in  this  and  similar  causes. 

Ou  this  latter  subject  it  would  be  unnecessary  to  search 
further  than  that  article  in  the  4th  /iwl.  (138. 141.)  in  which 
Sir  Edward  Coke  gives  a  detailed  account  of  his  own  an- 
swers to  the  complaints  of  the  Lord  High  Admiral  to  the 
King,  against  the  restraints  then  recently  imposed  by  the 
common  law  Courts  upon  his  jurisdiction.  This  was  earlj 
in  the  reign  of  James  the  First;  and  notwithstanding  the 
revival  of  the  clamours  against  that  learned  judge  on  the 
same  subject,  1  cannot  but  express  the  opinion  that  it  is  a 
calm,  dignified,  learned,  and  triumphant  answer.  The  au- 
thorities which  he  cites  are  valuable  for  their  antiquity,  as 
they  show  that  the  Courts  in  his  time  were  only  treading  in 
the  steps  of  those  who  had  preceded  them. 

Thus, to  prove  that  charter  parties  were  without  tbeirjuris- 
diction,  he  cites  Hare  v.  Unton^  (31  Hen.  VL)  and  observes 
that  there  were  an  infinity  of  cases  to  the  same  point. 

To  prove  that  policies  of  insurance  were  not  of  Admiralty 
jurisdiction,  he  cites  Crane  ^  Peil^  (38  Hen.  VIIL) 

To  prove  that  rnaritime  contracts,  notwithstanding  a  fo* 
reign  origin,  are  not  to  be  taken  from  the  common  law 
Courts,  he  cites  £8lh,  39th,  and  40th  Eliz. 

And  finally,  it  is  important  to  advert  to  the  manner  in 
which  he  explains  the  rule  by  which  it  is  to  be  determined 
whether  any  given  contract  is  or  is  not  of  Admiralty  juris* 
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diction;  which  19  no  other  than  by  showing  from  adjudged       1827. 
cases,  that  the  common  law  Courts  have  exercised  and  can  \^^^/^^ 
exercise  jurisdiction  over  the  same  contract,  (p.  141.)  Karnsay 

Sir  Matthew  Hale,  in  his  History  of  the  Common  Law,  Allegre. 
when  sketching  the  jurisdiction  of  the  Admiralty,  says,  '^  the 
jurisdiction  of  the  Admiral  Court,  as  to  the  matter  of  it,  is 
confined  by  the  laws  of  this  realm  to  things  done  upon  the 
high  sea  only  ;  as  depredations  and  piracies  upon  the  high 
sea ;  offences  of  masters  and  mariners  upon  the  high  sea,; 
maritime  contracts  made  and  to  be  executed  upon  the  high 
sea  ;  matters  of  prize  and  reprisal  upon  the  high  sea.  But 
touching  contracts  or  things  made  withtn  the  bodies  of  Eng^ 
lish  counties^  or  upon  the  land  beyond  the  sea,  though  the 
execution  thereof  be  in  some  measure  upon  the  high  sea,  as 
charter  parties,  or  contracts  made  even  upon  the  high  sea, 
touching  things  that  are  not  in  their  connexion  maritime,  as 
a  bond  or  contract  for  payment  of  money,  &c.  these  things 
belong  not  to  the  AdmiraPs  jurisdiction.  And  thus  the  com- 
mon law  and  the  statutes  of  1 3  Rich.  2.  chap.  15.  15  Rich. 
2.  chap.  3.  confine  and  limit  their  jurisdiction  to  matters 
maritime,  and  such  only  as  are  done  upon  the  high  sea.^^ 
(Chap.  2.  p.  35.) 

I  have  before  cited  the  case  otCraddock^  from  Brownlow^ 
to  show  how  early  the  Admiralty  was  prohibited  from  exer- 
cising jurisdiction,  and  that  in  personam,  on  the  contracts  of 
material  men.  In  a  note  to  Abbot  on  Shipping,  (page  136.) 
it  is  asserted  that  the  same  is  reported  in  Owen^  under  the 
title  Leigh  against  Burleigh.  But  I  think  it  clearly  a  distinct 
case,  as  not  only  the  parties  but  the  facts  are  different* 
{Owen,  122.)  but  the  principle  of  the  decision  is  the  same. 

In  bheppard^s  Abridgment,  (vol.  1.  p.  125.)  is  to  be  found 
an  excellent  summary  of  the  ancient  Admiralty  law ;  and  one 
article  merits  notice,  as  it  serves  very  distinctly  to  show  the 
true  origin  of  the  articles  in  Roile  and  Bacon* s  Abridgment^ 
which  have  been  so  often  relied  upon  as  authority  for  a  con- 
trary doctrine.  He  quotes  3  Cro.  296,  297.  for  the  follow- 
ing doctrine,  ^^  that  a  suit  may  be  in  the  Admiralty  Court 
for  building,  saving,  amending  and  victualling  of  a  ship 
against  the  ship  itself,  not  against  the  party ,  but  such  as  make 
themselves  for  their  interest  parties.^^    This  is  the  very  Ian- 
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1837*      S^%^  ^^  ^^®  resolutions  of  163^«  and  those  are  the  p^es  ii 
v^^  ^^     which  they  were  inserted  in  the  two  first  editions  of  Croke, 
Ramsajr     before  they  were  exploded. 

AUeere.  ^^^  Leohiie  Jenkins,  whose  authority  certainly  no  advo* 
cate  of  the  Admiralty  will  deny,  acknowledges,  in  so  maoy 
words,  that  the  Admiralty  could  not  exercise  jurisdictioo 
over  the  contracts  of  material  men.  (1  vol.  83.) 

That  the  remedy  against  the  ship  itself,  has  long  liiice 
been  taken  away,  is  established  b^  many  authorities*  Id  &t 
American  edition  o(  Abbott  on  Shippings  a  work  entitled  to 
great  respect,  it  is  laid  down,  in  very  general  terms,  ^^  that 
a  shipwright,  who  has  once  parted  with  the  possessioo  of  a 
ship,  or  has  worked  upon  it  without  taking  possession,  and 
a  tradesman  who  has  provided  ropes,  sails,  provisions,  or 
other  necessaries  for  a  ship^  are  not,  by  the  law  of  England, 
preferred  to  other  creditors,  nor  have  any  particular  claim 
or  lien  upon  the  ship  itself  for  the  recovery  of  their  de- 
mands.'^ (p.  135.) 

That  the  author  is  here  speaking  of  a  ^^  claim  or  lien^'  in 
4he  Admiralty,  is  fully  established  by  reference  to  the  cases 
which  he  cites  and  comments  upon.  The  authorities  he 
cites  fully  bear  him  out  in  his  doctrine.  They  are  chiefly 
Hoare  v.  Clement^  2  Shftw.  Justtn  v.  Ballam^  2  Lord  Raym. 
805.  Watkinson  v.  Barnardiston,  2  P.  fVms.  367.  And 
numerous  other  cases  might  be  cited,  both  Sincient  and  mo- 
dern, to  the  same  eflect,  upon  which  the  doctrine  seems  fully 
established  in  England,  that  neither  shipwrights  nor  mate- 
rial men  can  sue  in  the  Admiralty,  either  m  personam  or  m 
rem,  without  express  hypothecation,  and  all  assigning  the 
universal  reason,  that  they  have  the  common  law  Courts 
open  to  them.     (See  also  Bushnel  v.  Suel^  1  Vesey^  155.) 

Some  of  those  loose  obiter  dicta  in  which  the  most  emi- 
nent and  prudent  judges  sometimes  indulge,  have  been  attri- 
buted to  an  eminent  English  jurist,  which  have  been  thought 
to  cast  some  doubt  upon  these  doctrines  in  modem  times. 
The  facts  stand  thus  :  in  the  17th  Geo.  III.  Lord  Mansfield 
is  reported  to  have  said,  in  the  case  of  Rich  v.  Coe^  {Cowp, 
636.)  ^^  that  a  person  who  supplies  a  ship  with  necessaries, 
has  not  only  the  personal  security  of  the  master  and  owner, 
but  also  the  security  of  the  specific  ship."    And,  again, 
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Bine  years  after,  he  is  reported  to  have  repeated  the  saoie 
dictum  in  the  case  of  Farmer  v^  Davit^  (1  Term  Rtp.  108*) 
in  both  instances,  however,  mere  gratis  dicta  with  regard  to 
the  points  decided. 

But,  in  opposition  to  this,  we  have  the  expression  of  Lord 
Kenyon  in  the  case  of  WegUrdell  v.  DcUe^  which  occurred 
eleven  years  after,  in  which  he  is  reported  to  have  said,  that 
lie  doabted  whether  the  doctrine  had  not  been  too  generally 
Jaid  down  by  Lord  Mansfield,  and  referred  to  the  aathority 
of  some  of  the  old  decisions,  which  establish  the  contrary 
doctrine*  Indeed,  when  we  refer  to  the  language  of  Lord 
Mansfield  himself,  in  the  case  of  fVelkim  y.  Carmicha»l^ 
which  occurred  only  two  years  after  Rich  v.  Coe^  it  is  diffi*' 
cult  to  imagine  how  the  same  judge  could  have  held  such 
inconsistent  doctrines.  For  there  (3  DougL  101 .)  he  is  re- 
ported  to  have  decided,  ^^  that  a  carpenter,  in  parting  with 
bis  possession,  had  lost  his  lien,  if  he  overbad  one;^'  '^  that 
creditors  for  stores  and  provisions  had  no  lien,"  ^^  and  diat 
woik  done  for  a  ship  in  England  is  supposed  to  be  on  the 
personal  credit  of  the  employer,  although,  in  foreign  portSj 
the  maiter  might  hypothecate.^^  This  is  all  consistent  with 
the  established  doctrines  of  the  English  Courts ;  and  the  truth 
is,  that  if  this  learned  judge  had  had  the  subject  fully  before 
him,  on  a  motion  for  a  prohibition,  he  would  never  have 
confounded  the  law  of  other  states,  or  other  times,  with  the 
common  law  of  England  in  his  time.  To  do  him  justice, 
what  he  decides  in  the  last  case,  should  be  received  as  what 
be  meant  in  the  two  former. 

In  the  third  American  edition  of  Abbott  on  Shipping,  p. 
160.  I  find  a  note  in  &ese  words :  *^  It  does  not  appear,  tlut 
it  has  ever  been  held  in  the  Courts  of  the  United  States, 
that  shipwrights  and  furnishers  of  supplies  in  the  ports  of 
the  United  States  have  not  a  lien  on  the  ships,  or  a  right  to 
Admiralty  process,  to  recover  the  amounts  due  them.  The 
question  has  not,  to  my  knowledge,  arisen  in  the  Supremo 
Court  of  the  United  States*  But  in  the  District  Court  of 
Maryland,  after  a  very  learned  discussion,  Winchester,  Jus* 
tice,  decided,  that  a  shipwright,  by  the  maritime  laws,  has 
a  lien  on  the  ship  for  repairs  done,  and  materials  found  by 
.    VorL*Xil*  T9 
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1 327.      him  while  the  ship  ia  in  a  port  of  the  United  States.     {Su* 

.^^v^-^  vens  V.  The  th^  Sandwich^  1  PHer»^  Rep.  233.  note.)     The 

Kam&ay     ^Q^e  opinion  was  given  by  Peters,  Justice,  in  Pennsylvania, 

Allegre.     in  Gardner  v.  The  ship  New-Jersey^  1  Peiera^  Rep»  223.  (See 

also,  1  RoU.Abr.  533.  1.  15.  Cro.  Car.  296/') 

From  this  note  it  appears,  that  the  learned  editor,  to 
whom,  I  presume,  it  is  to  be  attributed,  was  not  awai:e  of 
the  two  decisions  rendered  by  Judges  Hopkinson  and  Bee^ 
to  which  I  have  above  alluded.  Both  of  them  will  be  found 
directly  in  point  against  the  shipwright's  lien,  and  the  re- 
search and  learning  which  they  display  will  be  found  wor- 
thy of  the  high  reputation  of  the  judges  who  rendered  them. 
*  These  cases  will  also  be  found  interesting,  from  the  circum- 
stance of  their  containing  criticisms  upon  the  authority  of  • 
the  law  upon  which  both  Judges  Peters  and  Winchester  ap- 
pear to  have  been  misled ;  I  mean  the  standing  quotation 
from  2  fiocon,  with  its  usual  accompaniments  from  Roll,  ani 
Cr.  Ch.  u  e.  Roll.  Mr.  533.  and  Cro.  Ch.  296. 

I  cannot,  however,  admit,  that.the  decision  of  Mr.  Peten, 
in  the  case  of  the  NewJersey^  is  a  case  in  point  on  the  pro- 
posed subject.  For  the  question  of  the  lien  of  material 
men  or  shipwrights  did  not  there  arise.  It  is  only  mention- 
ed arguendo,  as  an  apology  for  making  an  allowance  to  the 
captain  out  of  funds  in  the  registry,  for  wages  paid,  and  sup- 
plier) furnished  the  vessel  from  his  own  funds.  An  stllow' 
ance,  which  he  at  last  excuses  in  a  note,  by  saying,  ''  that  it 
was  not  oppo!<ed,"  and  for  which  he  might  also  have  plead 
the  high  authority  of  the  case  of  Watkinson  v.  Bamardis- 
ton,  (2  P.  fVms,  367.)  in  which  the  same  thing  was  done, 
and  that  of  The  John  (3  Rob.  288.)  But  the  doctrine  laid 
down  as  to  nriHteria^  men  and  shipwrights  by  the  learned 
judge,  are  gratis  dicta,  and,  as  is  fully  shown  in  the  case  of 
The  General  Knox^  cannot  be  sustained  by  the  authority 
quoted. 

With  regard  to  Judge  Winchester's  decision  in  the  case 
of  The  Sandwich^  it  cannot  be  denied  that  it  is  directly  in 
point.  But,  it  is  equally  true,  that  it  appeals  to  no  autho- 
rity that  can  sustain  it.  It  is  not  by  an  exhibition  of  learn- 
ing that  decisions  are  to  be  tested,  but  by  sound  conclusions 
from  unquestionable  premises.  To  obstruct  our  inquiries  by 
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a  battery  of  cases,  or  learned  and  remote  quotations,  often      \  827. 
obtain  from  faith  concessions  that  ought  to  be  yielded  only  v^^^^^^i^ 
to  investigation.     I  adnnit,  that  Judge  Winchester'?  decision     «t*ims4y 
18  characterised  by  learning,  but  certainly  hw  premises  can-     Allegro. 
not  be  conceded  to  him ;  they  are  founded  in  error.     His 
course  of  reasoning  is  this : 

**'  The  constitution  of  the  United  States  vests  in  the  Uni- 
ted States  Admiralty  and  maritime  jurisdiction,  and  that  ju- 
risdiction is  vested  in  the  District  Court.''     ''  In  England, 
(I  now  quote  his  words,)  where  the  jealousy  of  the  civil  law 
was  most  conspicuous,  while  its  authority  was  openly  de- 
nied, the  principles  of  equity  derived  from  that  code  in- 
fluenced the  decisions  of  their  Courts  in  as  great  a  degree 
as  in  countries  where  it  was  adopted.     In  all  of  which, 
from  the  books  within  my  power,  I  can  obtain  any  legal  in- 
formation, every  contest  or  dispute  between  the  owners  and 
mariners,  and  the  owners  and  builders,  or  equippers  of  a 
ship  for  navigation  on  the  sea,  is  of  a  maritime  nature,  and 
cognizable  in  the  Admiralty."     He  then  goes  on  to  observe, 
<^  that  the  statutes  of  13th  and  15th  Richard  II.  have  re- 
ceived a  construction  which  must,  at  all  times,  prohibit 
their  extension  to  this  country ;"  and,  finally,  when  he  comes 
to  state  the  proposition,  ^^  Has  a  shipwright  a  lien  on  the 
vessel  by  him  repaired  for  the  value  of  his  materials,  labour,'' 
Sic.  1  he  says,  ^*  to  decide  this  question,  it  is  necessary  to 
examine  the  nature  of  liens  and  privileged  debts  at  the  civil 
law ;"  and,  accordingly,  he   proceeds  to  examine  what  is 
the  law  of  various  countries  of  the  continent,  which  are 
subject  to  the  civil  law,  and  concludes  with  adopting  two 
propositions,  thus :  ^^  I   am,  therefore,  of  opinion,  that  a 
ship-carpenter,  by  the  maritime  law,  has  a  lien  on  the  ship 
for  repairs  in  port;  and  that  the  cause  being  a  maritime 
cause,  the  Court  has  a  jurisdiction  over  the  person  as  well 
as  oyer  the  ship."     The  authorities  which  he  quotes  are, 
ZoucK,  Beawesj   Valin^  Rollers  Mr.  533.  and  1st  Bacouj 
178. 

Now,  learned  as  this  decision  may  be,  it  is  obvious  that  it 
is  but  a  tissue  of  errors,  since  it  adopts  the  civil  law  as  its 
guide,  and  the  Admiralty  law,  in  the  time  of  its  most  ex- 
travagant pretensions,  positively  denying  the  authority  of 
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1 837.      ^  statutes  of  Richard,  and  the  modificatioiis  which  tfaey  hh- 
troduced  into  the  law  maritime. 

The  laws  of  the  continent  of  Europe  furnish  no  authoritf 
on  this  question.  Every  state  has  its  own  lews  on  these 
contracts,  as  have  most  of  the  States  of  this  Union.  The 
ordinance  of  Louis  XIV.  on  which  Yalin  comments,  is  the 
statute  law  of  France,  and  expressly  vests  in  its  Courts  ma- 
ritime jurisdiction  over  a  variety  of  contracts  which  the 
common  law  Court  has  taken  from  the  jurisdiction  of  the 
Admiralty.  The  question  is  not  what  the  civil  law  would 
give,  but  what  remains  to  the  Admiralty  of  that  jurisdiction, 
which  no  one  denies  that  it  had  assumed  under  the  autho* 
rity  of  civil  law  principles. 

The  laws  of  Oleron,  which  may  be  called  the  statute  law 
of  Great  Britain  in  maritime  affairs,  and  which  I  amp  leased 
to  find  published  in  Mr.  Peters'  first  volume,  together  with 
Postlethwaite's  Commentaries,  give  none  of  these  powers 
over  contracts  to  the  Admiralty. 

I  think  it  has  been  sufficiently  shown,  and,  indeed,  in  de- 
nying authority  to  the  British  decisions  under  the  statutes  of 
Richard,  Judge  Winchester  must  be  held  to  admit,  thai 
the  British  decisions  are  contrary  to  his  decision  on  the  lien 
of  the  shipwright. 

Mr.  Brovm,  (in  his  2d  vol.  p.  80,  81.)  distinctly  acknow- 
ledges it  to  be  settled,  '^  that  no  person  can  sue  in  the  Ad- 
miralty for  work  and  labour  done  in  the  port  before  the  voy- 
age begins,  or  necessaries  sold  for  the  ship^s  use  before  she 
sails,  nor  even  where  supplied  to  a  foreign  ship  lying  in  a 
British  port."  Where  money  is  lyii^  in  the  registry,  as  in 
the  case  decided  by  Judge  Peters,  there  has  been  a  disposi- 
tion manifested  recently,  to  get  over  the  rigid  rule,  if  there 
could  be  found  an  excuse  for  it ;  but  none  yet,  1  believe, 
has  been  found,  except  for  money  actually  expended  by  the 
captain,  and  for  which  he  might  have  hypothecated.  There, 
perhaps,  it  may  be  considered  as  a  quasi  hypothecation.  (3 
Term  Rep.  323.  2  P.  Wms.  367.  2  Rob.) 

I  will  now  show  that  Judge  Winchester  is  equally  unsus- 
lained  in  bis  other  principle,  to  wit,  that  ^*  on  a  maritime 
contract,  as  a  general  proposition,  the  Court  of  Admiralty 
has  jurisdiction  over  the  person  as  well  as  over  the  ship.'* 
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]  will  not  refer  to  the  instance  of  bottomry  by  the  master, 
because  I  do  not  believe  that  he  had  in  miod  that  case/  but 
will  confine  myself  to  the  distinct  proposition^  ^  that  in  no 
case  of  contracts,  except  that  of  seamen's  wages,  can  the 
Admiralty  proceed  mpersonam^'^^  which  is  the  point  now  be- 
fore this  Court. 

I  have  referred  to  the  celebrated  resolutions  of  1633,  in 
which,  when  the  Admiralty  were  solemnly  gathering  up  and 
consecrating,  as  they  thought,  the  remains  of  their  jurisdic- 
tion, this  right  is,  in  express  terms,  relinquished ;  to  Shep- 
pard's  Abridgment,  in  which,  at  a  period  long  subsequent, 
such  is  given  as  the  purport  and  exposition  of  that  document ; 
and  I  have  quoted  Craddock's  case,  and  Leigh  and  Bur- 
leigh's case,  in  which  the  Court  of  Admiralty  was  expressly 
prohibited  from  proceeding  in  personam  in  behalf  of  mate- 
rial meUf  1  should  think  here  1  have  a  right  to  demand,  if 
from  the  whole  library  of  law  books,  and  God  knows  we 
have  enough  of  them  already,  ^^  camel  loads,"  a  single  at- 
tempt to  proceed  inptrsonam^  upon  a  contract  in  the  Admi- 
ralty, except  for  seamen's  wages,  since  the  date  of  the  reso- 
lutions of  1689,  can  be  extracted.  Adjudged  cases  cannot 
be  found,  because,  since  the  antique  cases  to  which  I  have 
referred,  the  right  has  been  abandoned.  Dicta  enough  can 
be  produced,  and  some  of  those  very  modem. 

GoMolt  speaks  of  the  process  in  rem^  as  the  only  process 
issuable  in  the  first  instance  from  the  Admiralty,  (260.) 

In  the  edition  of  Abbott^  which  I  have  quoted,  in  a  note 
upon  the  case  of  Hoare  v.  Clement^  (p.  136.)  a  case  arising 
on  a  contract  for  necessaries,  it  is' admitted,  '*  that  the  Court 
of  Admiralty  had  no  jurisdiction  over  the  person  in  that 
case." 

In  Johnson  v.  Shippen^  (2  Salk»  983.)  in  which  a  libel  was 
filed  against  ship  and  owners,  on  an  hypothecation  for  mo- 
ney borrowed  abroad  on  her  voyage,  it  was  argued  that,  if 
suit  lay  against  the  owners  at  all,  it  lay  at  common  law,  and 
a  prohibition  was  granted  as  to  the  suit  against  the  owners, 
but  refused  as  to  the  vessel. 

In  Bull  V.  Trelawney,  (16  Ch.  1.)  Trelawney  had  sued  in 
the  Admiralty  on  a  foreign  contract,  in  personam;  obtained 
judgment,  and  Bull  was  in  gaol.    The  latter  brought  his  ac- 
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Here  the  prize  Court  acted  upon  a  ^uatt  hypothecation  of 
the  goods  for  the  freight,  resuhing  from  their  reserving  the 
question  of  freight ;  and  considered  the  captors  in  the  light 
either  of  their  own  bailee  of  the  goods,  or  in  his  original  re- 
lation  of  captor,  against  whom,  if  the  goods  are  not  returned 
on  monition,  the  Court  proceeds  as  on  contempt. 

Id  Manro  v.  Almeida,  {\0  Wheat.  Rep.  412.)  the  libellant 
claimed  redress  against  a  foreign  captor,  in  a  cause  peculiar- 
ly of  Admiralty  jurisdiction.  The  captain  of  a  foreign  pri- 
vateer had,  on  the  ocean,  seized  a  sum  of  money  in  dollars, 
the  property  of  the  Ubellant,  which  the  libellant  alleged  had 
been  piratically  taken ;  and  Ending  property  of  the  captor 
here,  sued  out  process  against  the  captor  for  the  purpose  of 
examining  before  the  Admiralty  the  correctness  of  the 
seizure,  and  obtaining  indemnity  for  it.  The  principal  ques- 
tion considered  in  that  case,  arose  on  the  form  of  proceed- 
ing ;  but  the  object  was  the  prosecution  of  a  suit  in  rem^  to 
wit,  to  obtain  restitution  of  the  {5,000  seized  by  Almeida  on 
the  ocean,  as  prize* 

A  case  very  similar  to  this  is  to  be  found  in  a  note  to  the 
case  of  Smart  v.  Wolf,  in  which  the  Admiralty  proceeded 
against  the  agents  of  a  captor  to  subject  to  its  jurisdiction  a 
sum  of  money  that  had  been  taken  out  of  a  prize,  and  passed 
into  account  between  the  agent  and  his  principal. 

On  the  cases  of  this  class,  two  remarks  will  always  hold 
good.  1st,  They  arc  instances  in  which  the  Court  of  Admi- 
ralty had  jurisdiction  of  the  principal  question,  not  contracts, 
but  maritime  torts  and  prize  causes,  or  their  incidents ;  and, 
2dly,  that  the  process  in  personam  is  only  the  means  to  get 
possession  of  the  res  subjecta  ;  that  is,  of  exercising  an  un- 
questionable jurisdiction  m  rem. 

We  sometimes  hear  of  a  concurrent  jurisdiction  between 
the  Admiralty  and  common  law  Courts.  But,  on  the  subject 
of  contracts,  which  is  the  subject  now  under  consideration, 
I  deny  that,  with  the  exception  of  seamen^s  wi^es,  any  such 
concurrent  jurisdiction  can  exist.  It  is  an  absurdity  in  terms, 
for  the  rule  which  goes  through  all  the  cases,  is  in  direct  hos- 
tility with  it.  If  the  common  taw  can  try  the  cause,  and 
give  full  redress,  that  alone  takes  away  the  Admiralty  juris- 
diction.   This  is  the  principle  on  which  the  decisions  rest 
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1 827.      ^^^  ^^  remotest  periods.     The  contract  of  bottomrj  is 
v^^^  ^^  sometimes  cited  as  an  instance  of  concurrent  jurisdictioD. 
BMnv^j     B^(  i^  ig  ^  mistake,  and  an  instance  cannot  be  cited,  better 
Allegre.     ^^  iUastr>ite  the  true  doctrine  on  this  subject,  than  this  spe- 
cies of  contract.     If  executed  by  the  master,  jurisdiction  of 
it  is  exclusive  in  the  Admiralty,  because  it  gives  remedy  only 
in  rem.    But  if  executed  by  the  owner,  it  becomes  alio  a 
personal  contract.     Yet  who  ever  heard  of  a  remedy  upon 
it  as  such,  any  where  but  in  a  common  law  Court,  or  a  Court 
of  equity  ?  The  contract  of  r^/ionifenlia,  which  is  as  much  a 
maritime  contract  as  bottomry,  gives  no  jurisdiction  to  the 
Admiralty  either  in  rem  or  personam^    (2  Bnmnj  196,  197. 
and  4  EkLit.  p.  319.) 

The  case  of  Menetone  v.  Gibbansj  (3  Term  Rep.  267.)  has 
nothing  new  in  it ;  it  is  a  recognition  of  doctrines  am  old  as 
the  hills.  The  question  was,  whether  an  hypothecation  was 
taken  out  of  the  Admiralty  jurisdiction,  because  it  was,  in 
that  instance,  a  sealed  instrument.  The  general  jurisdic- 
tion of  the  Admiralty  to  proceed  in  rem  on  a  bottomry 
bond,  was  not  denied.  The  Court  explicitly  acknowledge 
the  doctrine,  ^'  that  if  the  common  law  can  try  the  cause^ 
the  Admiralty  shall  not,  and  affirm  the  jurisdiction  of  the 
Admiralty  merely  on  the  grdund  that  there  was  no  action 
against  the  party  at  common  law,  and  the  common  law 
Courts  could  not  proceed  in  rem  under  the  hypothecation." 
As  to  the  rule  there  laid  down,  ^'  that  the  jurisdiction  of 
the  Admiralty  shall  be  adjudged  secundum  subjectam  mate- 
riamj  it  is  as  ancient  as  Bridgam*s  case^  in  the  time  of  Ho- 
bart.  But  this  decision  is  of  importance  here  in  two  points 
of  view ;  since  the  Court  reason  upon  the  principle  through- 
out, that  the  Admiralty  jurisdiction  is  to  be  tested  by  the 
common  law  remedy,  and  the  grant  of  prohibitions. 

There  was  a  case  decided  in  this  Court  in  the  year  1824, 
which  merits  some  attention.  I  mean  the  case  of  The  St. 
Jago  de  Cuba ;  in  which  the  Court,  at  first  view,  would 
seem  to  have  given  a  decision  in  favour  of  the  claims  of  ma- 
terial men  upon  a  foreign  ship,  in  a  case  where  no  actual 
hypothecation  had  been  executed.  But  there  are  several 
considerations  from  which  it  will  appear,  that  the  Court  did 
not  commit  itself  on  that  subject.     The  most  material  is. 
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that  the  question  arose  upon  the  application  of  money  in 
the  registry  of  the  Court,  arising  from  the  sale  of  the  ves- 
sel for  another  cause.     And,  in  such  instances,  it  wilt  be 
seen  from  several  cases,  some  of  which  have  been  noticed 
in  the  course  of  this  discussion,  that  the  Court  may  act  to- 
wards creditors  as  if  that  had  been  done  which  might  H^» 
fully  have  been  done  in  their  favour.     And  there  is  a  pecu- 
liar propriety  in  doing  this,  when  the  Court,  by  selling  the 
vessel,  has  put  it  out  of  the  pOfier  of  the  captain  to  giv6 
that  security  to  creditors  which  it  is  reasonable  to  suppose 
would  have  been  given,  where  the  captain  had  tio  other 
means  of  getting  advances  made  of  money  or  materials. 
Several  cases  have  been  noticed  of  the  captain  himself  hav- 
ing the  benefits  of  an  actual  hypothecation  Extended  to  him 
when  he  expends  his  own  money  where  he  might  have 
raised  it  on  bottomry,  and  the  proceeds  of  the  vessel  are  in 
the  registry  of  the  Court*     Yet  this  has  been  severely  ques- 
tioned in  the  British  Courts.     (9  £a«l,  4^.)     Attention  to 
the  language  of  the  Court,  also,  will  show,  that  they  have 
been  guarded  on  this  subject. 

The  question  which  the  Court  is  examining  ii,  not  whe» 
iher  the  lien  of  a  material  man  attaches  independently  of 
an  actual  hypothecation,  but  whether,  if  the  master  has  ex- 
ercised this  '^  power  of  pledging  or  subjecting  the  vessel 
to  material  men,'^  the  forfeiture  to  the  government,  without 
notice,  would  supersede  their  rights.  And,  although  speak- 
ing of  implied  liens,  whether  the  material  man  here  retain- 
ed his  supposed  lien  on  the  money  in  the  registry,  was  dis- 
tinctly the  question,  and  the  language  of  the  Court  ought 
not  to  have  any  other  effect  given  to  it 

Yet,  I  am  free  to  confess,  individually,  that  in  a  ease  in 
which  an  hypothecation  would  be  so  clearly  valid  and  legal, 
if  actually  made,  I  should  want  nothing  but  authority  to 
induce  me  to  sustain  such  a  claim  against  the  vessel ;  with 
regard  to  money  in  the  registry,  I  think  this  case  is  authority 
for  sustaining  it,  and  that  it  is  sanctioned  by  other  authori- 
ties. (Vide  case  of  The  Jfew-Jersey  and  the  Johrij  S  Sob. 
388.) 
Mr.  Brown  (2d  vol.  p.  100.)  has  thought  ptdp^r  to  c\i^tge 
Voi.  XII.  80 
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diction ;  but  by  whom  is  it  disputed  ?  Not  by  the  Courts  of  ^  827, 
Great  Britain ;  for,  in  all  their  Courts,  as  well  of  common  \^0f^\r^^ 
as  of  civil  law,  when  called  distinctly  to  act  upon  the  juris*  Atamjay 
diction  of  the  Admiralty,  there  is  no  dispute,  no  contrariety  AUe'gre, 
of  opinion ;  they  all  are  governed  by  the  same  rules  of  de- 
cision. From  time  to  time,  some  extravagant  admirer  of 
Admiralty  jurisdiction,  or  royal  prerogative,  has  risen  up 
in  England,  who  has  revived  the  ancient  murmurs  uttered 
by  the  friends  of  that  Court,  when  reluctantly  putting  off 
its  usurped  powers  ;  but,  with  that  exception,  I  know  of  no 
part  of  the  English  law  that  seems  more  clearly  fixed  than 
that  of  the  Admiralty  jurisdiction.  The  misfortune  is,  that 
people  will  not  be  content  to  leave  it  as  fhey  find  it,  but 
employ  themselves  in  efforts  to  revive  what  they  cannot  but 
acknowledge  has  been  long  since  extinct.  If  the  learning 
upon  this  subject  should  appear  remote  and  antiquated,  let 
it  be  remembered,  that  the  law  has  been  fixed  in  England 
for  two  centuries.  And  since  the  futile  attempt  of  Sir  £• 
Jenkins  to  revive  it,  no  one,  I  believe,  until  Mr.  Brown  ap- 
peared before  the  public,  had  made  any  attempt  to  change 
the  law  of  the  Admiralty  in  that  kingdom. 

I  have  felt  it  my  duty  to  pay  some  attention  to  the  subject 
for  several  reasons. 

In  the  first  place,  I  stand  before  the  public  as  bearing  my 
share  of  the  responsibility  incurred  for  certain  opinions  ex« 
pressed  in  the  case  of  The  General  Smith.  For  the  jqst  ex« 
tent  of  my  responsibility  in  that  case,  I  must  rely  on  the  re- 
peated decisions  which  I  have  made  in  my  circuit  in  hosti- 
lity with  that  doctrine.  But  1  am  willing  to  treat  it  as  my 
own  ei'ror,  and  shall,  on  that  ground,  claim  the  privilege  of 
treating  it  with  the  greater  freedom;  at  least  1  shall  endea- 
vour to  administer  the  antidote  if  I  have  difiused  the  poi- 
son, and  claim  credit  for  an  unequivocal  proof  of  my  re- 
pentance by  a  public  acknowledgment  that  it  was  inexcu* 
sable. 

1  will  now  examine  that  case  upon  its  authorities  and  its 
consistency  with  itself. 

The  case  of  The  General  Smith  was  a  case  of  the  most  ex- 
travagant attempt  ever  made  to  enforce  this  supposed  lien 
of  material  men.   It  serves  to  show  to  what  embarrassments 
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1S97*  ^^  commercial  world  mig^t  be  exposed  by  pushing  these 
maritime  liens  to  excess.  Since,  upon  the  same  principle 
on  which  the  libel  was  there  filed,  however  loqg  the  time 
that  had  elapsed,  whatever  number  of  voyages  the  vessel  bad 
made,  and  whatever  changes  of  property  she  might  have 
passed  through,  she  would  still  have  remained  liable  to  ma- 
terial men.  For,  in  that  instance,  the  General  Smith  had 
made  a  voyage,  and  the  property  of  her  been  changed,  be- 
fore the  libel  was  filed.  She  was  admitted,  too,  to  be  an 
American  ship,  in  her  home  port.  The  Court  below  vecj 
properly  dismissed  the  libel,  and  this  Court  did  not  hesitate 
to  affirm  the  dismission ;  and,  confined  to  its  just  import,  as 
an  adjudication,  it  is  most  unquestionably  correct. 

No  man  will  subscribe  more  implicitly  than  myself,  to  the 
authority  of  decisions  in  this  Court;  and  1  am  ready  at  all 
times  to  adhere  to  the  principles  necessarily  deduciUefrom, 
or  conducing  to  such  decisions^  But  farther  than  this  no 
judge  is  bound  to  subscribe  to  autboiity^  for  no  other  subjects 
are  considered  and  adjudicated. 

But  the  report  informs  us,  that  Mr.  Pinkney,  who  aigued 
against  the  material  men,  ^^  admitted  the  general  jurisdiction 
of  the  District  Court  as  an  Instance  Court  of  Admiralty  over 
suits  by  material  men  in  personam  and  m  rtm^  but  denied 
that  a  suit  could  be  maintained  in  the  present  case,  because 
the  parties  had  no  specific  lien  upon  the  ship. for  sopplies 
furnished  in  the  port  to  which  she  belonged*  That  in  the 
case  of  materials  furnished  or  repairs  done  to  a  foreign  ship, 
the  maritime  law  has  given  such  a  lien,  which  may  be  en- 
forced by  a  suit  in  the  Admiralty.  But  in  the  case  of  a  do- 
mestic ship,  it  was  long  since  settled  by  the  most  solemn  ad- 
judications of  the  common  law,  (which  was  the  law  of  Msl- 
ryland,)  that  mechanics  have  no  Uen  upon  the  ship  itself  for 
their  demands,  but  must  look  to  the  personal  security  of  the 
owner."  (4  tVheat.  Rep.  441,  442.) 

Now  1  have  too  high  an  opinion  of  Mr.  Pinkney's  law- 
reading,  and  of  his  talents  as  an  advocate,  not  to  be  well 
ccfnvinced  that  in  this,  as  well  as  the  residue  of  the  aigu- 
mcut  attributed  to  him,  he  must  have  been  misunderstood. 
And  1  find  my  sanction  for  this  belief  upon'  the  fiu:e  of  the 
roi)ort  itselft  for,  witjj  the  exception  of  the  nullity  of  the 
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lieo  claimed  agaiDst  a  domestic  ship,  the  authority  which  he 
quotes  to  sustain  his  doctrine,  cootradicta  it  in  so  many 
words. 

His  quotations  are  MboU  on  Ship,  pt*  2.  ch*  3  sec.  9  to 
13,  and  the  case  otThe  Levi  Dtarborne^.  (4  HalPs  Am,  L.  J» 
97.)  The  last  quotation  was  a  case  of  material  men  suing 
m  rsm  in  a  home  port,  and  was  in  point.  But  the  quotation 
from  Abbott  was  no  other  than  the  ?er}'  passage  on  which  I 
have  before  commented,  and  whichv  although  commencing 
with  stating  the  doctrines  ascribed  to  Mr.  P.  as  prevailiog 
on  the  continent  of  Europe,  shows  most  distinctly  that  the 
law  is  otherwise  in  England*  Mr.  P.  aerer  woaM  have 
quoted,  to  support  such  doctrines,  an  author  who  haa  been 
shown  to  assert  ^^  that  a  shipwright,  who  haa  once  parted 
with  a  ship,  or  has  worked  upon  it  without  taking  pomessioBy 
and  a  tradesman  who  has  provided  ropea,  saiia,  provisions, 
or  other  necessaries  for  the  ship,  (i.  e.  material  men,)  are 
not  by  the  law  of  England  preferred  to  other  creditors,  nor 
have  any  particular  claim  or  lien  upoa  the  ship  itself,  for 
the  recovery  of  their  demands.'' 

Mr.  Pinkney's  quotation  from  Abbott  comprises,  and  is 
limited  to  the  sections  that  are  occupied  in  maintaining  the 
doctrine  thus  laid  down  by  the  author,  and  in  showing,  ex- 
pressly, that  it  extends  to  a  foreign  as  well  as  a  domestic 
ship.  In  section  10,  the  author  cites  Jmtin  v.  BaUam^  (2 
Lord  Raym*  805.)  which  he  considers  as  conclusive  against 
the  foreign  ship.  The  distinction  taken,  is  not  between  a 
domestic  and  foreign  ship,  but  between  a  ship  '^  on  her  voy-^ 
age  and  absent  from  her  owner,  and  one  in  her  home  port.'' 
And,  even  in  that  case,  the  law,as  laid  down  by  the  learned  an- 
notator  to  Abbott,  in  a  note  to  the  8th  section,  upon  9  £a#<,  496. 
in  the  language  of  Lord  Ellenborough,  is,  ^*  that  the  master 
may  hypothecate^  not  that  the  hypothecation  attaches  per  tc 
on  the  contract  for  necessaries.''  It  is  true,  he  cites  Judge 
Peters'  decision  in  the  case  of  The  JiewJersey^  for  a  contrary 
doctrine ;  but  he  seems  not  to  have  adverted  to  the  distinc* 
tion  recently  admitted  between  distributing  money  in  the  re- 
gistry, which  is  Judge  Peters'  case,  and  that  of  arresting  the 
vessel  and  subjecting  her  to  sale.  Nor  has  be  adverted  to 
(he  fact,  that  Judge  Peters  places  his  decision  on  theautho- 
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1 827  "*y  ^^  *®  English  cafc«,  which  the  text  of  Abbott  alone 
'^  will  show  are  directly  hostile  to  it.  To  which  may  be  added, 
Ramsay  |||g|  ^yen  Jud^e  Peters  does  not  countenance  the  doctrine 
Allegre  of  a  right  of  proceeding  tnptrsonam,  attributed  to  Mr.  Pink- 
ney.  But  this,  also,  when  we  find  the  rest  of  his  reported 
argument  so  clearly  a  mistake,  we  have  good  reason  for  he* 
sitating  to  ascribe  to  him.  And  the  rather,  for  that,  so  well 
read  a  lawyer  would  not  have  advanced  so  bold  a  doctrine, 
without  attempting  to  find  some  shadow  of  authority  for  it« 
Even  Mr.  Winder,  who  argued  against  Mr.  Pinkney,  does 
not  venture  to  put  his  case  upon  the  law  of  England,  but  re* 
lies  upon  the  law  of  the  continent,  and  insists  on  a  right  ar« 
bitrarily  to  adopt  it  here. 

Mr.  Winder  quotes  Judge  Winchester's  decision,  and  the 
case  of  De  Lavio  v.  Boit^  from  2  Galliion^  400.  But  Judge 
Winchester  afibrds  no  authority,  since  he  decides  on  grounds 
which  1  have  shown  to  be  altogether  heterodox  or  exploded* 
With  whom  the  idea  originated,  that  the  Admiralty  and 
maritime  jurisdiction  vested  by  the  constitution  in  the  Uni- 
ted States,  was  that  which  the  Admiralty  possessed  or  pre* 
tended  to,  before  the  time  of  Richard  11,  I  am  at  a  loss  to 
conceive.  Judges  Hopkinson,  Bee,  and  Peters,  all  distin* 
guished  revolutionary  men,  educated  before  the  revolution, 
and  deeply  engaged  in  public  life  until  long  after  the  consti- 
tution, concurred  in  fixing  the  period  of  the  revolution  for 
the  law  of  the  jurisdiction  of  the  Admiralty.  And  who  can 
doubt  that  the  doctrine  of  that  day  was,  that  the  jurisdiction 
anciently  claimed  by  that  Court,  was  founded  in  usurpation* 
The  acts  of  Richard  expressly  declare  it;  that  of  Henry 
treated  it  as  vain  and  void  ;  and  sudh  all  history  proves  it. 
Yet  it  is  only  by  going  back  to  those  early  times,  thatshadow 
of  authority  can  be  found  for  the  pretensions  which  it  seems 
disposed  to  put  forth  in  our  day. 

Of  the  case  in  ^  Galltson^  1  will  only  remark,  that  it  was 
a  decision  in  the  first  circuit,  in  which  the  right  to  proceed 
in  personam  in  the  Admiralty  was  asserted,  in  a  suit  upon  a 
policy  of  insurance;  and  if  the  nisi  prius  decisions  of  the 
judges  of  this  Court  are  of  any  authority  here,  it  is  only  nc* 
cessar^  to  observe,  that  a  contrary  decision  has  been  reo- 
Hered  in  the  sixth  circuit.     I^  them,  therefore*  fall  togfc« 
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tfier ;  and  let  the  question  be  tested  upon  principle  and  au* 
thoritj,  independent  of  those  decisions. 

I  now  come  to  the  consistency  of  the  opinion  of  the  Court 
in  The  Gentral  Smiths  with  itself. 

That  decision  is,  that  the  common  law  is  the  law  of  Ma* 
rjland  with  regard  to  the  rights  of  material  men,  and  that  it 
has  long  since  been  settled  that  they  have  no  remedy  in  rem. 
But  the  opinion  is  introduced  with  a  dictum  purporting,  that 
had  they  sued  in  the  Admiralty  %n  personam^  there  would 
have  been  no  doubt  of  their  right  to  proceed. 

And  here  the  question  is,  whether  there  can  be  found  any 
where  in  the  books,  a  case  in  which  an  action  %n  personam 
could  be  maintained  in  the  Admiralty,  wherein  the  action  in 
rem  was  denied  to  that  Court.  No  such  catte  can  be  found  ; 
and  the  reasion  is  obvious ;  that  right  alone  would  take  away 
the  A'imiralty  jurisdiction  altogether,  since  it  would  follow, 
that  the  right  might  be  pursued  at  the  common  law  :  the 
case  of  seamen^s  wages  ali^ays  excepted,  which  I  regard  as 
positive  law,  and  which,  indeed,  has  been  supposed  by  some 
to  be  retained  by  the  Admiralty,  under  the  authority  given 
that  Court  by  a  statute  of  one  of  the  Henrys,  to  control  ma- 
riners in  regard  to  the  amount  of  their  wages. 

Let  the  cases  be  searched  from  the  remotest  period  down 
to  the  time  o(  Menttone  v  Gibbons^  and  the  ground  of  pro- 
hibition, and  of  recovery,  under  the  2d  of  Henry  IV.  will 
uniformly  be  found  to  be  the  competency  ol  the  common 
law  to  enforce  the  contract  This  is  the  principle  by  which 
even  their  jurisdiction  in  rem  is  controlled,  and  hence  it  fol- 
lows, that  in  no  case  in  which  they  are  prohibited  from  pro- 
ceeding in  rem^  can  they  have  the  action  in  personam. 

1  consider  the  decision,  therefore,  in  the  case  of  The  Ot* 
nercU  Smithy  as  conclusive  against  the  doctrine  which  as» 
serts  the  right  of  material  men  to  proceed  in  personam^  and 
upon  the  authority  of  which  the  present  suit  is  avowedly  in- 
stituted. At  least,  as  there  is  no.  authority  given  for  it  by 
the  Court,  we  may  conclude,  that  it  has  no  better  authority 
than  that  on  which  we  are  given  to  understand  Mr.  Pinkney 
relied  for  the  same  doctrine. 

I  have  now  said  a  great  deal  on  this  subject,  and  I  could 
not  have  said  loss,  and  discharged  the  duty  which  1  feel  that 
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I  owe  to  the  community.  I  am  fortifying  &  weak  point  in 
the  wall  of  the  constitution.  Every  advance  of  the  Admi* 
ralty  is  a  victory  over  the  common  law  ;  a  conquest  gained 
upon  the  trial  by  jury.  The  principles  upon  which  alone 
this  suit  could  have  been  maintained,  are  equally  applicable 
to  one  half  the  commercial  contracts  between  citieen  and 
citizen.  Once  establish  the  rights  here  claimed,  and  it  may 
bring  back  with  it  all  the  Admiralty  usurpations  of  the  fif- 
teenth century.  In  England  there  exists  a  controlling  power, 
but  here  there  is  none.  Congress  has,  indeed,  given  a  power 
to  issue  prohibitions  to  a  District  Court,  when  transcending 
the  limits  of  the  Admiralty  jurisdiction.  But  who  is  to  issue 
a  prohibition  to  us,  if  we  should  ever  be  affected  with  a  par- 
tiality for  that  jurisdiction  ? 

I,  therefore,  bold,  that  we  are  under  a  peculiar  obligatioii 
to  restrain  the  Admiralty  jurisdiction  within  its  proper 
limits. 

That  in  case  of  contracts  it  bai  no  jurisdiction  at  all  in 
personam,  except  as  incident  to  the  exercise  of  its  jurisdic- 
tion in  rem. 

That  with  regard  to  the  contracts  of  shipwrights  and  ma- 
terial men  in  her  home  port,  the  vessel  cannot  be  subjected, 
unless  by  express  hypothecation  by  the  owner. 

That  on  her  voyage,  and  where  the  master  is  destitute 
of  other  means  of  raising  the  necessary  funds,  she  may  be 
so  subjected  by  the  master,  but  it  must  be  by  actual  hypo- 
thecation. 

But  that  when  the  ship  has  been  sold  for  other  claims,  and 
the  money  in  the  registry,  so  that  the  master  no  longer  has 
it  in  his  power  to  raise  money  on  her  bottom  to  satisfy  de- 
mands which  have  been  legally  incurred,  cases  may  arise  in 
which  the  claims  of  material  men  and  shipwrights,  and  of 
the  master  himself,  may  be  sustained,  without  actual  hypo- 
thecation. 

Decree  affirmed.* 


a  The  Editor  of  these  Reports  feeU  it  to  be  a  duty  which  he  owes 
to  self-respect,  and  to  the  independence  of  the  bar,  to  take  some  no- 
tice of  the  comments  made  ia  the  above  opinion  upon  IIm  aeeoaoc 
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given  in  the  third  volume  of  this  woriL,  of  Mr.  Pinkney*s  argument       ^  ^^j^ 
in  the  case  of  Tlu  Oentral  Smith.    Whethei  the  Editor  was  so  un-  n^^p^/-^^ 
fortunate  as  to  misunderstand   the  argument  of  that  truly  learned      Ramsay 
person,  he  is  willing  should  be  determined  by  the  test  proposed  in  ^- 

the  above  opinion.     No  other  reason  is  there  given  for  questioning     AJlegre. 
the  accuracy  of  the  report,  than  that  Jtfr.  Pinkney  wab  too  well  read 
a  lawyer,  and  too  able  an  advocate,  to  have  uiged  an  argument 
which  is  contradicted  by  the  authorities  he  ciies  in  its  support. 
This  argument  includes  the  following  positions: 

1.  An  admission  of  '*  the  general  jurisdicticm  of  the  Admiralty 
over  suits  by  material  men  in  peraonam  and  in  rem.^^ 

All  that  is  necessary  to  remark  upon  this  passage  is,  that  it  was 
superfluous  foi  Mr.  P.  to  cite  any  authority  for  a  concession  vdunta- 
rily  made  by  him,  argumenti  gratiu,  and  it  does  not  appear  that  the 
authorities  subsequently  referred  to  in  the  margin  were  intended  for 
that  purpose.  On  this  occasion,  as  on  many  other  occasions,  he  pro- 
bably spoke  from  the  fulness  of  his  learning,  and  with  a  confidence 
inspired  by  his  well  grounded  reliance  upon  its  accuracy. 

2.  That  no  **  suit  could  be  maintained  in  the  present  case,  be- 
cause the  parties  had  no  specific  lien  upon  the  M^  for  supplies  fur» 
fUsked  in  the  port  to  wkieh  she  helonged.^^ 

This  is  admitted  to  be  an  exception  to  ^e  sweeping  denunciation 
against  the  applicability  to  the  argument  of  the  authorities  cited  in 
its  support.  The  authorities  cited  are,  **  Albott  on  Shipp,  pt«  2.  ch. 
3.  s.  9 — 13.  and  the  cases  there  cited.  Woodruff  et  aL  v.  The  Levi 
Dearborne,  4  HaW$  Am.  Law  Joum.  97." 

3.  **  That  in  the  case  of  materials  furnished,  or  repairs  done  to  a 
foreign  ship,  the  maritime  law  has  given  such  a  lien*  which  may  be 
enfoiced  in  the  Admiralty.*' 

The  passage  cited  from  the  text  of  Ahbott^  (s.  9.)  ihows,  that  by 
'*  the  maritime  law**  of  all  Europe,  England  only  excepted,  mate- 
rial men  have  such  a  lien,  which  may  be  enforced  in  the  Admiralty. 
Such  was  the  law  of  I^me,  and  such  is  the  law  of  all  the  maritime 
countries  of  the  European  continent.  Such,  too,  was  the  law  of 
Scotland,  until  it  was  recently  altered  by  a  decision  ^*  founded  prin- 
cipally, as  it  seems,  upon  a  desire  to  render  the  law  of  Scotland  con- 
formable to  the  law  of  England  upon  this  subject.**  {Ahbott,  pt.  £. 
ch*  3.  s.  14.  p.  14£i|  How  far  the  limits  prescribed  to  the  jurisdic- 
tion of  the  Admiralty  in  England  over  maritime  contracts,  by  the  de- 
cisions of  the  common  law  Courts.  alYer  ages  of  controversy,  had  been 
adopted  in  this  country  before  the  revolution,  and  how  far  the  grant  of 
Admiralty  and  maritime  jurisdiction  in  the  constitution  of  the  United 
States  is  to  be  construed  with  reference  to  those  decisions,  are  ques- 
tions foreign  to  the  purpose  of  this  note  The  only  question  here 
is,  whether  Mr.  Pinkney  was  warranted  io  quoting  this  pasnge, 
Vol.  XII.  81 
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*'  and  the  cases  there  cited,*'  as  an  authority  for  the  position,  that 
**  the  maritime  law  has  giyen  such  a  lien,  which  may  he  enforced  in 
the  Admiralty.*'  The  question  is  not  whether  the  authority  is  co»* 
elusive  to  support  the  position ;  hut  whether  it  is  sufficiendy  perti* 
nent  to  render  it  probable  that  it  was  actually  referred  to  for  that 
purpose.  It  may  be,  that  there  is,  as  is  contended  in  the  above  opi* 
nion,  some  discrepancy  among  the  decisions  of  the  Admhratty  judges 
in  this  country  on  the  subject ;  but  still  the  cases  collected  in  a  not* 
to  the  American  edition  of  AlhoU^  (p.  160.)  are  believed  to  be  suffi- 
cient to  rescue  the  argument  attributed  to  Mr.  Pinkney  from  the  im* 
putadon  of  being  directly  contradicted  by  the  authorities  quoted  to 
sustain  it.  The  case  of  Hie  Levi  Dearhome,  determined  by  Mr.  Jus^ 
tice  Johnson  in  the  Circuit  Court  of  Georgia,  is  also  quoted  by  Mr. 
Pinkney  for  the  same  purpose.  That  '*  this  quotation  was  in  point,*' 
will  appear  by  the  following  extract  from  the  opinion  of  the  learn* 
ed  judge,  as  we  find  it  reported  by  Mf.HalU  **  The  lien  on  vessef* 
for  material  men  and  shipwrights,  exists  only  m  a  fwtigti  fwrt* 
Where  the  owner  is  present  oud  resident,  the  common  law  principle 
must  govern.  In  such  case,  no  lien  on  the  vessel  is  created.  In  tho 
case  of  the  owner,  who,  though  present  when  the  work  and  rnate^ 
rials  are  furnished,  is  transient  and  non-resident,  I  am  disposed  t» 
think  otherwise,  and  ihaiin  such  case  the  lien  attaches.  It  is  proper 
also  to  state,  what  shall  be  deemed  a  foreign,  and  what  a  domestic 
port,  as  to  this  question :  the  sea  fsrts  of  the  different  States  oughts 
in  this  respect^  to  he  considered  as  foreign  ports  in  rekUian  to  each 
otJier.  Charleston,  for  instance,  is  a  foreign  port,  as  to  a  claim  of  this 
nature  made  in  Savannah.**    4  HaWslMwJowm.  101. 

4.  That  **  in  the  case  of  a  domestic  ship,  it  was  long  since  set- 
tled by  the  most  solemn  adjudications  of  the  eomman  law,  (which  iras 
the  law  of  Maryland,)  that  mechanics  have  no  lien  upon  the  shi[> 
itself  for  their  demands,  but  must  look  to  the  personal  security  of  the 
owner." 

This  position  is  not  denied  to  be  supported  by  the  authorities  said 
to  have  been  quoted  by  Mr.  Pinkney  ;  but  the  error  imputed  to  the 
report  consbts  in  the  asserted  liability  of  a  foreign  ship  to  such  a 
lien,  which  (as  it  has  been  seen)  is  recognised  and  enforced  by  the 
general  maritime  law,  and  which  appears  also  to  have  been  maintain* 
ed  by  several  Admiralty  judges  in  this  counti|r,  and  especially  by 
Mr.  Justice  Johnson,  although  it  may  not  have  been  adopted  by  the 
peculiar  law  of  England. 

In  making  these  remarks,  the  Editor  has  certainly  not  been  in* 
fluenced  by  any  feelings  of  disrespect  towards  the  learned  judge  by 
whom  the  above  opinion  was  delivered,  nor  even  by  a  desire  to  con- 
trovert the  peculiar  doctrines  maintained  in  that  opinion.  It  is  his 
own  character  for  accuracy  and  integrity  as  the  Reporter  of  the  de- 
cisions of  this  Court  which  the  Editor  feels  to  be  assailed,  and,  there- 
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fore,  seeks  to  Tindicate.  It  is  a  duty  which  he  owes  to  the  Ceurt«  to  |  ^^7 
the  profession,  and  to  his  own  reputation,  to  maintain  the  fidelity  of 
the  Reports,  which  are  receired  as  authentic  evidence  of  the  pro- 
ceedings and  adjudications  of  this  high  tribunal.  If  they  are  not  to 
be  relied  on  in  this  respect,  they  are  worthless.  In  closing  his  labours, 
the  Editor  has  the  consolation  of  reflecting,  that  it  has  been  his  hum* 
ble  aim  to  do  justice  to  the  learning  and  talents  of  the  bar,  and  to 
uphold  the  honour  and  dignity  of  the  bench.  How  far  he  has  sac* 
eeeded  in  this  attempt,  it  does  not  become  him  to  speak ;  but  he  is 
viUing  to  submit  to  the  impartial  judgment  of  his  professional  bre* 
thren«  whether  the  above  accusation  is  supported  by  evidencye. 
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A, 

ADMIRALTY. 

1.  A  question  of  probable  cause  of 
seizure,  under  the  Piracy  Acts  of 
the  3d  of  March,  1819,  ch.  7^. 
and  the  15th  of  May,  1820,  ch. 
112.     Tht  Pa/myraf  1 

2.  In  such  a  case,  although  the  crew 

may  be  protected  by  a  commis- 
sion honajide  received,  and  acted 
under,  from  the  consequences  at- 
taching tu  the  offfure  of  piracy, 
by  the  general  law  of  nations,  al- 
though such  commission  was  ir- 
regularly issued  ;  yet,  if  the  de- 
fects in  the  commission  be  such 
as,  connected  with  the  insubordi- 
nation and  predatory  spirit  of  the 
crew,  to  excite  a  justly  founded 
suspicion,  it  is  sufficient,  under 
the  act  of  Congress,  to  justify  the 
captors  for  bringing  in  the  vessel 
for  adjudication,  and  to  exempt 
them  from  costs  and  damages.  S. 
C.  16 

3.  Although  probable  cause  of  sei- 
zure will  not  exempt  from  costs 
and  damagesiio  seizures  under 


mere  municipal  statutesi  unless 
expressly  made  a  ground  of  jus- 
tification by  the  law  itself,  this 
principle  does  not  extend  to  cap- 
tures jure  btUiy  nor  to  marine 
torts  generally,  nor  to  acts  of 
Congress  authorising  the  exercise 
of  belligerent  rights  to  a  limited 
extent,  such  as  the  Piracy  Acts  of 
the  Sd  of  March,  1819»  ch.  75. 
and  the  15th  of  May,  1820,  ch. 
112.     S.  C.  17 

4.  Explanation  of  the  decree  of  this 
Court  in  the  case  of  The  Anie^ 
lope,  [antty  vol.  X.  p  66.  and  vol. 
XL  p.  4 1 3. )  The  Anielope,  546 
QiMEre,  tVhether  a  suit  in  perao* 
nnm  in  the  Admiralty  may  be 
maintained  against  the  owner  of 
a  ship  by  material  men  furnishing 
supplies  for  the  ship  in  her  home 
port,  where  the  local  law  gives  no 
specific  lien  upon  the  ship  whicb 
can  be  enforced  by  a  proceeding 
tit  remf     Ramsajf  v.  AUtgre^ 

611 

6  However  this  may  be  in  general, 
such  suit  cannot  be  maintained 
where  the  owner  hasfiWD  a  n^ 
gotiable  promissory  «oie  for  the 
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debt,  which  is  not  tendered  to  be 
given  up,  or  actually  sarreodered, 
at  the  hearing.     S.  C.  16. 

See  Construction  or  Statute.  Ju- 

BISDfCTlON,  5,  6. 

B. 

BILLS  OF  EXCHANGE  AND 
PROMISSORY  NOTES. 

1.  An  unconditional  promise,  by  the 
endorser  of  a  bill  or  note,  to  pay 
it,  or  the  acknowledgment  of  his 
liability,  after  knowledf e  of  his 
discharge  from  his  responsibility 
by  the  laches  of  the  holder,  is  an 
implied  waiver  of  due  notice  of  a 
demand  from  the  drawee,  accep- 
tor, or  maker.  Thornton  v. 
WynUf  183.  187 

2.  A  mere  agreement  by  the  holder 
of  a  bill  with  the  dt'awer  for  de- 
lay, without  any  consideration 
for  It,  and  without  any  communi- 
cation with,  or  assent  of  the  en- 
dorser, will  not  discharge  the  lat- 
ter, at^er  he  has  been  fixed  in  his 
responsibility  by  the  refusal  of  the 
drawee,  and  due  notice  to  him- 
self.   M^Lemore  v.  Powell^  554. 

3.  Wherever  the  government  of  the 

United  ^'tates,  through  its  lawfully 
authorized  agents,  becomes  the 
holder  of  a  bill  of  exchange,  it  is 
bound  to  use  the  same  diligence, 
in  order  to  charge  the  endorser, 
as  in  a  transaction  between  pri- 
vate individuals.  United  States 
V.  Barker^  559 

4.  Where  the  United  States  were  the 
holders  of  certain  bills  of  ex- 
change, and  their  agent  in  New- 
York  was  directed,  by  a  letter 
from  the  Secretary  of  the  Trea- 
sury,  dated  Washington,  Decem- 
ber 7th,  1814,  to  rive  notice  of 
non-acceptance  to  the  drawer  and 
endorsers,  residing  in  New- York, 


and  notice  was  given  to  the  en- 
dorser on  the  1 2th  of  the  tame 
month,  the  mail  which  left  the  8th 
having  arrived  at  New- York  at 
35  mmutes  past  10  o'clock,  A.  M. 
on  the  10th :  Htld^  that  the  en- 
dorser was  discharged  by  the  n^- 
ligence  of  the  holders.  S.  C.  A. 
5.  So,  also,  where  the  United  States 
were  the  holders  of  other  bilb, 
and  their  ag«>nt  in  New-York  was 
directed,  by  a  letter  from  the  Se- 
cretary of  the  Treasury,  dated 
Washington,  May  8th,  1815,  to 
give  notice  of  non-payment  to  the 
drawer  and  endorsers'  residing  in 
New- York,  and  nou'ce  w%s  giwea 
to  the  endorser  on  the  1 2th  of  the 
same  month,  the  mail  which  left 
Washington  on  the  8th  having 
reached  New- York  early  on  the 
morning  of  the  1 1  th ;  heUj  that  the 
endorser  was  discharged  by  the 
negligence  of  the  holders.    S.  C. 

lb. 

c. 

CASES  COMMENTED  ON,  AND 
CO.NFIKMED  OR  OVERRULED. 

1.  The  Apollon,  The  Mariunna  Flo- 

ra, r9  IVkeai.  Rep.S62.)  Pro- 
bable  cause  of  seizure.  The  Po/- 
fnyra^  17 

2.  Head  v.  The  Providence  Ins.  Co. 

(2    Cranchf    127)     Powers    of 
corporations  created  by  statute. 
Bank  of  the  United  States  v. 
Dandridge,  68. 98 

3.  Miller  v.Nicholls,  (4  fF%ea^./{^. 

311.)  Appellate  jurisdiction  of 
this  Court  from  the  judgments  of 
the  highest  State  Coiut,  in  cases 
arising  under  the  constitution, 
laws,  and  treaties  of  the  Union. 
WHUams  v.  Norrit^  1 24 

4.  Osborn  v.  The  Bank  of  the  Uni- 
ted States,  (9  Wheat.  Rep.  855.) 
Jurisdiction  of  the  Courts  of  the 
Union   in  suits  brought  by  the 
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Post  Master  General.  Post  Mas^ 
terOtnercUv   Early ^  149 

5.  The  King  v.  Inhabitants  of  Ne- 
tberseal,  (4  Ttrm  Rtp  258.) 
Conclusiveness  of  probate  of  wills. 
Armstrong  y,  Lear,  175 

6.  Fowie  V.  The  (^omnon  Council  of 

Alexandria,  (11  IV he  it.  Rep. 
320.)  Demurrer  to  evidf'nce. 
Coktmbian  Ins  Co.  v.  Cat.'ett^ 

J  89 

7*  Oliver  v.  The  Maryland  Ins.  Co. 

(7    Cranckf   487.)      Deviation. 

S.  C.  390 

8.  FitEherbert  v.  Mather,  (1  Term 
Rep.  12.)  Fraud,  or  conceal- 
ment to  avoid  the  policy.  Gen, 
Int,  Ins*  Co,  v.  Ruggles^       415 

9.  M<Culloch  V.  The  State  of  Mair- 
land,  (4  Wheat.  Rep.  310.) 
State  power  of  taxation.  Broten 
V.  State  of  Maryland^  449 

10.  The    Emily    and    Caroline,    (9 

Wheai.  Rep,  381.)  The  Platts- 
burp,  (10  Wheat.  Rep.  133.) 
Acts  constituting  a  *<  fitting  out" 
under  the  Slave  Trade  laws.  The 
United  States  v.  Gooding^     473 

11.  The  United  States  v.  Kirkpatrirk, 
(9  Wheat.  Rep.  720.)  and  the 
United  States  v.  Vansandt,  (11 
Wheat.  Rep.  184.)  Discharge 
of  surety  by  laches,  or  varying 
the  terms  of  the  contract.  United 
States  V.  NichoUy  509 

12.  English  v.  Darley,  (2  Bos.  ^  PuU. 
61.)  Natwyn  v.  St.  (;iuintin, 
(1  Bos.  8f  PuU.  652.)  Discharge 
of  endorser  of  bill  by  laches  of 
holder.     M^Uemore  v.  Powell, 

555.  557 

CHANCERY. 

1.  Where  an  equity  cause  may  be 
finally  decided  as  between  the 
parties  litigant,  without  bringing 
others  be^re  the  Court,  who 
would,  generally  speaking,  be  ne- 
cessary parties,  such  parties  may 
be  dispensed  with  in  the  Circuit 
Court,  if  its  process  cannot  reach 


them,  or  if  they  are  citizens  of  ano- 
ther >tate    Mallow  V  HinHi,  193 

2.  But  if  the  rights  of  those  not  be- 
fore the  Court  are  inseparably 
connected  with  the  claim  of  the 
parties  litigant,  so  thai  a  final  de- 
cision cannot  be  made  between 
them  without  afiecting  the  rights 
of  the  absent  parties,  the  peculiar 
constitution  of  the  Circuit  Court 
forms  no  ground  for  dispensing 
with  such  parties.     S.  C.         lb. 

3.  But  the  I'ourt  may,  in  its  discre- 
tion, where  the  purposes  of  jus- 
tice require  it,  retain  jurisdiction 
of  the  cause  on  an  injunction  bill 
as  betwe«>n  the  parties  regularly 
before  it,  until  the  plaintira  have 
had  an  opportunity  of  litigating 
their  controversy  with  the  other 
parties  in  a  competent  tribunal ; 
and  if  it  finally  appear  by  the 
judgment  of  such  tribunal,  that 
the  plaintiffs  are  equitably  enti- 
tled to  the  interest  claimed  by  the 
other  parties,  may  proceed  to  a 
final  decree  upon  the  merits. 
S.  C.  Ih. 

4.  A  question  of  fact  upon  a  bill  filed  . 
to  set  aside  the  sale  and  assign- 
ment of  a  land  warrant,  upon  the 
ground  that  it  was  obtained  by 
fraudulent  misrepresentation,  and 
taking  undue  advantage  of  the 
party  s  imbecility  of  body  and 
mind.     Conner  v.  Featherstane, 

199 

5.  Evidence  deemed  insufficient,  and 
bill  dismissed.     S.  C.  A. 

6.  Rule  of  equity,  that  where  land  b 

sold  as  for  a  certain  quantity,  a 
Court  of  equity  relieves  if  the 
quantity  be  defective,  only  appli- 
cable to  contracts  for  the  sale  of 
land  in  a  settled  country,  where 
the  titles  are  complete,  the  boun- 
daries determined,  and  the  real 
quantity  known,  or  capable  of 
being  ascertained  by  the  vendor. 
Dimiap  V.  Dunlapf  575. 579 
8.  Relief  in  equity  against  a  juc^ 
ment  at  law,  upon  certain  bonois 
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given  for  the  iffi<k>mnity  of  the 
oblige^',  as  endorsei  of  notes  drawn 
by  th^  obligor,  the  consideration 
having  failed.     8coti  v.  Shrernfty 

605 
8.  The  assi^ee  of  such  bonds  takes 
them  subject  to  all  equities  exist- 
ing between  the  original  parties. 
S.  C.  608 

iSfeeLExLociyl. 
CONSTITUTIONAL  LAW. 

1.  The  authority  to  decide  whether 
the  exigencies  cootempluted  in 
the  constitution  of  the  United 
States,  and  the  act  of  Congress  of 
1795,  ch.  101.  in  which  the  Pre- 
sident has  attthority  to  call  forth 
the  militia,  ^^  to  execute  the  laws 
of  the  Union,  suppress  insurrec- 
tions,'and  repel  invasions,"  have 
arisen,  is  exclusively  vested  in  the 
President,  and  his  decision  is  con- 
clusive upon  all  other  persons. 
Martin  V.  Matt,  19.29 

2.  Although  a  militia  man,  who  re- 
fused to  obey  the  orders  of  the  Pre- 
sident, calling  him  into  the  public 
service  under  the  act  of  1795,  is 
not,  in  the  sense  of  the  act,  *'  era- 
ployed  in  the  service  of  the  Uni- 
ted States,"  so  as  to  be  subject  to 
the  rules  and  articles  of  war ;  yet 
he  is  liable  to  be  tried  for  the  of- 
fence under  the  5th  section  of  the 
same  act,  by  a  ( 'ourt  Martial  call- 
ed under  the  authority  of  the  Uni- 
ted States.     S.  C.  34 

3.  Where,  in  an  action  of  replevin, 
the  defendant,  being  a  Deputy 
Marshal  of  the  United  ^'tates, 
avnwfd  and  justified  the  taking 
the  plaintiff  *s  goods,  by  virtue  of 
a  warrant  issued  to  the  Marshal 
of  the  District,  to  collect  a  fine 
imposed  on  him  by  the  judgment 
of  a  Court  Martial,  described  as 
a  General  Court  Martial  com- 
posed of  officers  of  the  militia  of 
the  State  of  New-York,  in  the 


aerviceof  the  United  Slates,(nziQ 
number,  and  naming  tiiem,)  duly 
organized  and  convened,  by  gene- 
ral orders,  iasued  pursuant  to  the 
act  of  Congress  of  Febroary  28, 
1795,  ch.  101.  for  the  trid  of  those 
«f  the  oHikiaof  the  State  of  New- 
York,  ordered  into  tke  service  of 
the  United  States  \m  the  third  mi- 
litary district,  who  bad  refused  to 
rendezvous  and  enter  into  the  ser- 
vice of  the  United  States,  in  obe- 
dience to  the  orders  of  the  Com- 
mander in  Chief  of  the  State  of 
New- York,  of  the  4th  and  29th 
of  August,  1814,  issued  in  com- 
pliance with  the  requisition  of  the 
President  made  in  pnrsoaoce  of 
the  same  act  of  Congress,  and  al- 
leging that  the  plaintiff,  being  a 
private  in  the  militia,  neglected 
and  refused  to  rendesvoiis,  &c 
and  was  regularly  tried  by  the 
said  General  C/Ourt  Martial,  and 
duly  convicted  of  the  said  delin- 
quency :  Heidy  that  the  avowry 
was  good.     S.  C.  19 

4.  h  b  not  necessary  in  such  a  case 
that  it  should  appear,  in  point  of 
fact,  that  the  particular  exigency 
actually  existed.  It  is  sufficient 
that  the  President  has  determined 

•  it,  and  all  other  peivons  are  boaad 
by  hb  decision.     S.  C.  32 

5.  It  is  unnecessary  to  set  out  the  or- 
ders of  the  President.  It  is  sufiEb- 
cient  to  show,  that  the  Governor 
of  the  State  called  out  the  militia 
upon  the  requisition  of  the  Presi- 
dent.    S.  C.  33 

6.  It  is  not  necessary  that  the  Court 

Martial  for  the  trial  of  delinquents, 
under  the  act  of  1795,  ch.  101. 
should  be  composed  of  the  precise 
number  of  officers  required  by  the 
rules  and  articles  of  war  for  the 
composition  of  General  Courts 
Martial  in  the  army.     S.  C.     85 

7.  A  Court  Martial  regularly  orga- 
nised under  the  act  of  1795,  ch. 
101.  does  not  expire  with  the  ter- 

""mination  of  a  war  then  existing. 
S.a  87 
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8.  Uuder  the  25th  section  of  the  Ju- 
diciary Act  of  1789,  ch.  20. 
where  the  construnioo  of  any 
clause  in  the  constitution,  or  any 
statute  of  the  I  niteil  States,  is 
drawn  in  question,  in  any  suit  in 
a  State  Court,  the  decision  must 
be  against  the  title  or  rieht  set  up 
by  the  party  under  such  clause  of 
the  constitution  or  statute,  or  this 
Court  has  no  appellate  jurisdic- 
tion in  the  case,  ft  is  not  suffi- 
cient that  the  ronstrnction  of  the 
statute  was  drawn  in  question, 
and  that  the  decision  was  agaiust 
the  title  of  the  party ;  it  must  ap- 
pear that  his  title  depended  upon 
the  statute.     WiUiama  v.  Norris^ 

m 

9.  Where,  in  such  a  case,  the  validity 
of  a  statute  of  any  State  is  drawn 
in  question,  upon  the  ground  of 
iu  being  repugnant  to  the  consti- 
tution of  the  i'nited  States,  and 
the  decision  has  been  in  favour  of 
its  validity,  it  is  necessary  to  the 
exercise  of  the  appellate  jurisdic- 
tion of  this  Court,  that  it  should 
distinctly  appear  that  the  title  or 
right  of  the  party  depended  upon 
the  statute.     S.  C.  124 

10.  Under  the  25th  section  of  the  Ju- 
diciary Act  of  1789,  ch.  20.  this 
Court  has  no  appellate  jurisdic- 
tion from  the  final  judgment  of 
the  highest  Court  of  a  State,  in  a 
suit  where  is  drawn  in  question 
the  construction  of  a  statute  of,  or 
a  commission  held  under  the  Uni- 
ted States,  unless  some  title,  right, 
privilege,  or  exemption,  under 
such  statute,  &c.  be  specially  set 
up  by  the  party,  and  the  decision 
be  ogaintt  the  claim  so  made  by 
him.  Montgomery  .v.  Herman- 
dez,  129 

11.  Where  a  suit  was  brought  in  a 

State  Court  upon  a  ma^hal's 
bond,  under  the  act  of  April  10th, 
1806,  ch.  21.  by  a  person  injured 
by  a  breach  of  the  condition  of 
the  bondy  and  the  defendanu  set 
Vol.  XII.  82 


up  as  a  defence  to  the  action  that 
the  suit  ought  to  have  been  brought 
in  the  name  of  the  United  States, 
and  the  Court  decided,  that  it  was 
well  brought  by  the  party  injured 
in  his  own  name :  fieldj  that  the 
exemption  here  set  up  being 
merely  as  to  the  form  of  the  ac« 
tion,  and  no  question  arising  as  to 
the  legal  liability  of  the  defend- 
ants under  thei  act  of  Congress, 
this  Court  had  no  authority  to  re* 
examine  the  judgment,  so  far  as 
respected  the  construction  of  that 
part  of  the  act,  which  provides, 
that  suits  on  marshals'  bonds 
"  shall  be  commenced  and  prose* 
cuted  within  six  years  after  the 
said  right  of  action  shall  have  ac- 
crued, and  not  afterwards/'  S.  C. 

133 

12.  The  Circuit  Courts  of  the  Union 

have  jurisdiction,  under  the  con- 
stitution, and  the  acts  of  April 
30th,  1810,  ch.  262.  s.  29.  and  of 
March  3d,  1815,  ch.  782.  g.  4.  of 
suits  brought  in  the  name  of 
^<  the  Post  Master  General  of  the 
United  States."  on  bonds  given 
to  the  Post  Master  General  by  a 
deputy  Post  Master,  conditioned 
'^  to  pay  all  mdueys  that  shall 
come  to  his  hands  for  the  post- 
ages of  whatever  is  by  law  charge* 
able  with  postage,  to  the  Post 
Master  General  of  the  United 
States  for  the  time  being,  deduct* 
ing  only  the  commission  and  al- 
•  lowances  made  by  law  for  his 
care,  trouble,  and  charges,  in  ma- 
naging the  said  office,"  &e.  Pott 
Master  General  v.  Early ^     IS6, 

144 

13.  The  Post  Master  General  has  au- 
thority to  take  such  a  bond,  under 
the  different  acts  establishing  and 
regulating  the  post  office  depart- 
ment, and  particularly  under  the 
act  of  April  30th,  1810,ch.  262« 
8.29.42.     S  C.  150 

14.  The  power  of  Congress  "  to  es- 
tablish uniform  laws  on  the  sub* 
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ject  of  bankruptcies  throughout 
the  United  States,"  does  not  ex- 
clude the  right  of  the  States  to 
legislate  on  the  same  subject,  ex- 
cept when  the  power  is  actually 
exercised  by  Congress,  and  the 
State  laws  conflict  with  those  of 
Congress.     Ogden  v.  Satmders, 

213 
m»  A  bankrupt  or  insolvent  law  of 
any  State,  which  discharges  both 
the  person  of  the  debtor  and  his 
future  acquisitions  of  property,  is 
not  a  law  *^  impairing  the  obli- 
gation of  contracts,"  so  far  as  re- 
spects debts  contracted  subse- 
quent to  the  passage  of  such  law. 
S.  C.  lb. 

16.  But  a  certificate  of  discharge  un- 
der such  a  law  cannot  be  pleaded 
in  bar  of  an  action  brought  by  a 
citizen  of  another  State,  in  the 
Courts  of  the  United  States,  or  of 
any  other  State  than  that  where 
the  discharge  was  obtained.  S.  C. 

358 

17.  The  States  have  a  right  to  regu- 
late, or  abolish,  imprisonment  for 
debt,  as  a  part  of  the  remedy  for 
enforcing  the  performance  of  con- 
tracts.    Mason  v.  Hailcy     370. 

378 

18.  Where  the  condition  of  a  bond  for 
the  jail  limits,  in  Rhode  Island, 
I'equired  the  party  to  remain  a 
true  prisoner  in  the  custody  of 
the  keeper  of  the  prison,  and 
within  the  limits  of  the  prison, 
<^  until  he  shall  be  lawfuUy  c/t«- 
chargedj  without  committing  any 
manner  of  escape  or  escapes  du- 
ring the  time  of  restraint,  then 
this  obligation  to  be  void,  or  else 
to  remain  in  full  force  and  vir- 
tue;" Ae^,  that  a  discharge  un- 
der the  insolvent  laws  of  the 
State,  obtained  from  the  proper 
Court,  in  pursuance  of  a  resolu- 
tion of  the  legislature,  and  dis- 
charging  the  party  from  all  his 
debts,  &c.  "  and  from  all  impri- 
sonment, arrest,  and  restraint  of 
his  person  therefor ,"  was  a  latO' 


fuldiMcharge^und  that  hisgomg 
at  large  uiider  it  was  no  breach  of 
the  condition  of  the  bond.    S.  C. 

370 
19.  An  act  of  a  State  kgisiatore,  re- 
quiring all  importers  of  foreigo 
goods  by  the  Imleor  padiage,  SiXm 
and  other  persons  selling  tlie  same 
by  wholesale,  bale,  or  package,. 
&c.  to  take  out  a  liceoae.  for 
which  they  shaU  pay  50  dollars, 
and  in  case  of  neglect  or  lefosal 
to  take  out  such  license,  subject- 
ing them  to  certain  forfeitures  and 
penalties,  is  repogaant  to  that 
provision  of  the  codstitutioa  of 
the  United  States  which  declares,, 
that  <<  no  Stale  shall,  without  the 
consent  of  Congress,  lay  any  im» 
post,  or  duty  on  imports  or  ex- 
ports, except  what  may  be  abso- 
lutely necessary  for  executing  its 
inspection  laws;"  and  to  thai 
which  declares  that  Congress  shall 
have  power  ^^  to  regulate  com- 
merce with  foreign  natioas, 
among  the  several  States,  and 
with  the  Indian  tribes.''  Brmm 
V.  State  of  Mawylmndf  419 

CONSTRUCTION  OF  STATUTE. 

1.  Upon  an  indictmenr  auder  (be 
Slave  Trade  Act  of  the  20th  of 
April,  1818,  ch.  S7S.  against  the 
owner  of  the  ship,  testimony  of 
the  declarations  of  the  master, 
being  a  fMirt  of  the  res  gesla, 
connected  with  acts  in  furtherance 
of  the  voyage,  and  within  the 
scope  of  bis  authority,  as  agent  of 
the  owner,  in  the  conduct  of  the 
guilty  enterprise,  is  admissible 
against  the  owner.  United  8tttU^ 
V.  Gooding^  460.  469 

2.  Upon  such  an  indictment  against 
the  owner,  charging  biro  with  fit- 
ting  out  the  ship  with  intent  to 
employ  her  in  the  illegal  voyage^ 
evidence  is  admissible  that  be 
commanded,  authorized,  andfiH 
perintended  the  fitment,  throogh 
the  instrumentalifj  of  hit  agents, 
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without  being  perapnally  present. 
S.  C.  471 

<S.  It  is  not  essential  to  constitute  a 
fitting  out,  under  the  acu  of  (.'on- 
gress,  that  every  equipment  ne- 
cessary for  a  slave  voyage,  or  any 
equipment  peculiarly  adapted  to 
such  a  voyage,  should  be  taken  on 
board ;  it  is  sufficient  if  the  vessel 
is  actually  fitted  out  with  intent 
to  be  employed  in  the  illegal  voy- 
age.    S.  C.  472 

4.  Id  such  an  indictment,  it  is  not  ne- 
cessary to  specify  the  particulars 
of  the  fitting  out ;  it  is  sufficient 
to  allege  the  offence  in  the  words 
of  the  statute.     8.  C.  473 

5.  Nor  is  it  necessary  that  there 
should  be  any  priocipal  offender 
to  whom  the  defendant  might  be 
aiding  and  abetting.  These 
terms  in  the  statute  do  not  refer 
to  the  relation  of  principal  and 

'  accessory  in  cases  of  felony ;  both 
the  actor,  and  he  who  aids  and 
abets  'the  act,  are  considered  as 
principals.     2^.  C.  475,  476 

^  It  is  necessary  that  the  indictment 
should  aver,  that  the  vessel  was 
built,  fitted  out,  &c.  or  caused  to 
sail,  or  be  sent  away,  within  the 
juriidicHQH  of  the  United  States. 
S.  C.  477 

7*  An  averment  that  the  ship  was  fit- 
ted out,  dsc.  ^*  with  intent  that 
the  said  vessel  should  be  employ^ 
ecT'  in  the  slave  trade,  is  fatally 
defective,  the  words  of  the  sta- 
tute being,  ^  with  intent  to  em- 
p/oy  the  vessel  in  the  slave  trade, 
and  exclusively  referring  to  the 
intent  of  the  party  causing  the 
act.    S.  C.  478 

8.  The  term  '*  cottcea/ec^"  as  used 
in  the  68th  section  of  the  Duty 
Act  of  the  2d  of  March,  1799, 
ch.  128.  applies  only  to  articles 
intended  to  t)e  secreted  and  with- 
drawn from  public  view  on  ac- 
count of  the  duties  not  having 
been  paid,  or  secured  to  be  paid, 
m  from  some  other  fraudulent  mo« 


tive.  The  forfeiture  inflicted  by 
that  section,  does  not  extend  to  a 
case  where,  the  duties  not  having 
be«'n  paid  or  secured  in  any  other 
manner  than  by  giving  the  gene- 
ral bond,  and  storing  the  goods 
according  to  the  6fid  section  of 
the  act,  the  goods  were  fraudu- 
lently removed  from  the  store* 
house  agreed  upon  by  the  collec- 
tor and  the  importer,  by  some 
person  other  than  the  claimants, 
who  were  bona  fide  purchasers  of 
the  goods,  and  without  their  know- 
ledge and  consent,  to  another 
port,  where  the  goods  were  found 
stowed  on  board  the  vessel  in 
which  they  were  transported,  in 
the  usual  manner  of  stowing  such 
goods  when  shipped  for  transpon- 
tation.  United  States  v.  350 
Chests  of  Tea,  486.  490 

9.  Under  the  62d  section  of  the  act, 
in  the  case  of  teas,  the  duties  arc 
<<  secured  to  be  paid,"  in  the  sense 
of  the  law,  by  the  single  bond  of 
the  importer,  accompanied  by  a 
deposit  of  the  teas  imported,  to 
be  kept  under  the  lock  and  key 
of  the  inspector,  and  subject  to 
the  control  of  the  collector  and 
naval  officer,  until  the  duties  are 
actually  paid,  or  otherwise  se* 
cured  ;•  and  no  forfeiture  is  incur- 
red, under  the  68th  section,  by 
the  removal  and  concealment  of 
goods  on  which  the  duties  have 
been  thus  *^  secured  to  be  paid." 
S.  C.  493 

10.  To  authorise  tiie  seisure  and 
bringing  to  adjudication  of  teas, 
under  the  43d  section  of  the  act, 
it  is  necessary,  not  only  that  the 
chests  shduld  be  unaccampanied 
by  the  proper  cer^i/ffofet,  but  also 
by  the  marks  required,  to  be 
placed  upon  them  by  the  39th 
section.     >.  C.  49^ 

11.  The  lien  of  the  government  for 
duties,  attaches  upon  the  articles 
from  the  moment  of  tbeir  impor- 
tation, and  is  not  discharged  by 
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the  unauthorized  and  illegal  re- 
moval of  the  goiids  from  the  cus- 
tody of  the  custom  house  offi- 
cers. S.  r.  lb. 
12.  Qu(Bre^  Whether  such  lien  can  be 
enforced  against  a  6oiia  Jide  pur- 
chaser without  notice  that  the  du- 
ties were  not  paid  or  secured.  S. 
C.                                            lb. 

See  Admiraltt,  3. 

CONSTITI^IONAL  LaW,  1 9  2,  Sy  4, 

5>6,7,8,  9,  JO,  11,12,1s. 
Corporations,  1,  2,  S,  4,  5. 
Limitation. 

CORPORATIONS. 

1.  Municipal  corporations,  acting 
within  the  limits  of  the  powers 
conferred  upon  them  by  the  legis- 
lature, in  the  exercise;  of  a  special 
franchise  granted  to  them,  and  the 
performance  of  a  special  duty  im- 
posed upon  them,  are  responsible 
for  the  acts  and  rontracts  of  their 
agents,  duly  appointed  and  au- 
thorized, within  the  scope  of  the 
authority  of  such  agents,  in  the 
same  manner  as  other  corpora- 
tions and  private  individuals  are 
responsible  on  their  promises,  ex- 
press and  implied.  Clark  v.  The 
Corporation  of  IVashingtonj  40 

2.  Where,  by  the  charter  granted  by 

Congress  to  the  city  of  Washing- 
ton, the  corporation  was  empow- 
ered '^  to  authorize  the  drawing 
of  lotteries,"  for  effecting  certain 
improvements  in  the  city,  and 
upon  certain  terms  and  condi- 
tions :  Held^  that  the  corporation 
was  liable  to  the  holder  of  a  ticket 
in  such  a  lottery  for  a  prize  drawn 
against  its  number,  although  the 
managers  appointed  by  the  cor- 
poration to  superintend  such  lot- 
tery were  empowered  to  sell,  and 
had  sold  the  entire  lottery  to  a  lot- 
tery dealer  for  a  gross  sum,  who 
was,  by  his  agreement  with  them, 
to    ezGCQte   the    details  of  the 


scheme  ai  to  the  sale  of  the  tick- 
ets, the  drawings,  and  the  pay- 
mipnt  of  the  prizes.  S.  C.  ^ 
8.  It  feeiii9,that  the  power  granted  in 
the  charter  ^*to  authorize  the 
di  awing  of  lotteries,"  cannot  be 
exercised  so  as  to  discharge  the 
corporation  trom  its  liability,  ei- 
ther by  granting  the  lottery,  or 
selling  the  privilege  to  others,  or 
In  finy  other  manner ;  but  the  lot- 
teries to  be  authorhted  by  the  cor- 
poration must  be  drawn  under  its 
superintendence,  for  its  own  ac- 
count, and  on  its  own  responsibi- 
lity.    S  C.  40 

4.  In  a  suit  brought  by  the  President, 

Directors  and  Company  of  tiie 
Bank  of  the  United  States,  upon 
a  bond  given  to  the  bank  to  secure 
the  faithful  performance  of  the 
official  duties  of  one  of  its  cash- 
iers, evidence  of  the  execution  of 
the  bond,  and  of  its  approval  "by 
the  board  of  directors,  (according 
to  the  rules  and  regulations  con- 
tained in  the  charter  of  the  bank,) 
is  admissible,  notwithstanding 
there  was  no  record  of  such  ap- 
proval; and  the  plaintiff  may 
prove  the  fact  of  such  approval 
by  the  board,  by  presumptive  evi» 
dence,  in  th^  same  manner  as  such 
fact  might  be  proved  in  tiie  case 
of  private  persons,  not  acting  as 
a  corporation,  or  as  the  agents  of 
a  corporation.  Bankof  the  Uni- 
ted States  v.  Dandrid^ey        64 

5.  Where,  in  such  a  case,  the  cashier 

is  duly  appointed,  and  permitted 
to  act  In  his  office,  for  a  long  time, 
under  the  sanction  of  the  direc- 
tors, it  is  not  necessary  that  his 
official  bond  should  be  accepted 
by  the  board  of  directors  as  so^tt- 
fadory^  according  to  the  terms  of 
the  charter,  in  order  to  enable 
him  to  enter  legally  on  the  duties 
of  his  office,  or  to  make  hir  sure- 
ties responsible  for  the  non-per- 
formance of  those  duties.  The 
charter  and  the  by-laws  are  to  be 
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considered,  in  this  respect,  as  c/t- 
rectory  to  the  board,  and  not  as 
amditions  /trt^cedeni.  Bank  of 
ike  United  States  v.  Danthtdge^ 

64.81 

CONTRACT. 

See  Constitutional  Law,  14,  15, 
16, 17, 18. 

gua&antie. 

Insurance. 

Sale. 

Sure  TV. 

D. 

DEVISE. 

1.  £.  being  seised  of  lands  in  the 
State  of  ^('w-Yo^k,  devised  the 
same,  by  his  last  will  and  testa- 
ment, to  his  son  Joseph,  in  fee, 
and  other  lands- to  his  son  Med- 
cef,  in  fee,  and  added  :  *^  It  is  my 
will,  and  I  do  order  and  appoint, 
that  if  either  of  my  said  sons 
uhmdd  depart  this  life  wtthout 
iawful  tMue,  his  share  or  part 
shall  go  to  the  survivor  ;  and  in 
case  of  both  their  deaths,  without 
lawful  issue,  then  1  give  all  the 
property  to  my  brother,  John  E., 
and  my  sister,  Hannah  J.,  and 
their  heirs.''  Joseph,  one  of  the 
sons,  died  without  lawful  issue,  in 
1812,  leaving  his  brother  Medcef 
.  surviving,  who  afterwards  died 
without  issue  :  Held,  that  Joseph 
took  an  estate  in  fee,  defeasible  in 
the  event  of  his  dying  without  is- 
sue in  the  lifetime  of  his  brother ; 
that  the  limitation  over  was  good 
.  as  an  executory  devise ;  and  on 
the  death  of  Joseph,  vested  in  his 
surviving  brother  Medcef.  Jack' 
son  V.  CheWf  ITk^ 


2.  This  Court  adopts  the  local  law  of 
real  property,  as  ascertained  by 
the  d»'cisiont9  of  the  State  Courts, 
whether  those  decision^  are 
grounded  on  the  construction  of 
the  statutes  of  the  State,  or  form 
a  part  of  thf  unwritten  law  of  the 
State.     S.  C.  162 

3.  1  he  Court,  therefore,  considered 
it  unnecessary  to  examine  the 
question  arising  upon  the  abov^ 
devise,  as  a  question  of  general 
law :  or  to  review,  and  attempt  to 
reconcile  the  cases  in  the  English 
Courts  upon  similar  clauses  in 
wills,  the  construction  of  this 
clause  having  been  long  settled 
by  a  uniform  seri<*s  of  adjadica- 
tions  in  New- York,  and  having 
become  a  fixed  ride  of  property 
in  that  State.    B.  C.        l6l,  l62 

4.  A  devis<*  in  the  following  words : 
**  I  give  and  devise  to  my  beloved 
son,  E  W.  G.,  two  third  parts  of 
that  ray  Ferry  Farm,  so  called," 
&c.  ^^  to  him,  the  said  E.  W.  G., 
and  to  his  heirs  and  assigns  for 
ever,  he,  my  said  son  E.  W.  G., 
paying  all  my  just  debts  out  of 
said  estate.  And  1  do  hereby  or- 
der, and  it  is  my  will,  that  my  son 
E.  W.  G.  shall  pay  all  nty  just 
debts  out  of  the  estate  herein  given 
to  him  as  aforesaid,"  creates  a 
charge  upon  the  estate  in  the 
hands  of  the  devisee.  Fatter  v. 
Gardner,  498. 501 

5.  A  6oiia  ^rfe  purchaser,  who  pays 
the  put  chase  money  to  a  person 
authorized  to  sell,  is  not  bound  to 
look  to  Its  application,  whether 
in  the  case  of  lands  charged  in 
the  hands  of  an  heir  or  devisee 
with  the  payment  of  debts,  or 
lands  devised  to  a  trustee  for  the 
payment  of  debts.     S.  C.       502 

6.  But  if  the  money  be  misapplied  by 
the  devisee  or  trustee,  with  the 
co-operation  of  the  purchaser,  he 
remains  liable  to  the  creditors  for 
the  sum  to  misapplied*    b,  C. 

502 
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7.  On  a  bill  filed  by  an  ezecotor 

agaiost  a  dt* visee  oflands  charged 
with  the  payment  of  debts,  for  an 
account  of  the  trust  fund,  &c.  the 
creditors  are  not  indinpeDsable' 
parties  to  the  suit.  The  fund  may 
be  brought  into  Court ,  ami  dintri- 
buted  under  its  direction,  accord- 
iDgto  the  rights  of  those  who  may 
apply  for  it.     S.  C.  500 

8.  An  absolute  bequest  of  certain 
slaves  to  P.  H.  is  qualified  by  a 
subsequent  limitation  over,  that  if 
either  of  the  testator's  grand  chil- 
dren, P.  H.,  or  J.  D.  A.,  should 
die  wUh'mi  a  kuoful  heir  of  their 
hodieM,  thai  the  other  %hould  heir 
jktff  etUUe,  which  converted  the 
previous  estate  into  an  estate  tail ; 
and  there  being  no  words  in  the 
will  which  Restrained  the  dying 
without  issue  to  the  time  of  the 
death  of  the  legatee,  the  limita- 
tion over  was  held  to  be  a  contin- 
gency too  remote.  fFUUameon 
V.  Dante/;  568 

9>  The  rule  of  partus  sequiiur  ven* 
irem  is  universally  followed,  un- 
less there  be  something  in  the 
terms  of  the  instrument  which 
disposes  of  the  mother,  separa- 
ting the  issue  from  her.  IS.  C.  570 

DUTIES. 

See  Construction  op  Statute,  8, 9, 
10,  11,  12. 

EVIDENCE. 

1.  Where  the  testimony  of  the  seiz- 

ing officer,  in  a  proceeding  tn 
rem  in  the  Admiralty,  is  admit- 
ted in  the  Court  below  without 
objection,  it  cannot  be  objecti'd 
to  in  this  Court  on  appeal.  The 
Palmyra,  1.  18 

2.  The  rules  of  evidence  as  to  pre- 
sumptions in  the  case  of  private 
individuals,  are  applicable  to  the 
acts  of  corporate  bodies.     The 


Bank  of  the  United  States  r« 
Dandridge^  64. 69 

8.  Cases  where  corporate  acts  have 
been  the  subject  of  presump- 
tions,   s.  c.  71 

4.  Distinction,  as  to  evidence,  be- 
tween an  act  prescribed  by  law  to 
be  done  as  a  condition  precedent j 
as  a  record,  or  only  directory  to 
the  officers  who  are  to  make  the 
record.     S.C.  81 

5.  The   exclusive  jurisdiction   over 

wills  of  personalty  belongs  to  the 
appropriate  i.'ourt  having  the  pe- 
culiar cognizance  of  testamentary 
matters;  and  before  any  testa- 
mentary paper,  (oreign  or  domes- 
tic, can  be  admitted  in  evidence,  * 
it  must  receive  probate  in  such 
Court.    Armstrong  v.  Lear^  1 69* 

175 

'6.  Upoik  an  indictment  under  the 
Slave  Trade  Act  of  the  20th  of 
April,  1818,  ch.  373.  against  the 
owner  of  the  ship,  tesitimony  of 
the  declarations  of  the  master 
being  a  part  of  the  res  gestcsj 
connected  with  acts  in  further- 
ance of  the  voyage,  and  within 
the  scope  of  his  authority,  as 
agent  of  the  owner  in  the  conduct 
of  the  guWiy  enterprise,  is  admis- 
sible against  the  owner.  United 
States  V.  Gooding^        46a  469 

7«  Upon  such  an  indictment  against 
the  owner,  charging  him  with  fit- 
ting out  the  ship,  with  intent  to 
employ  her  in  the  illegal  voyage, 
evidence  is  admissible  that  he 
commanded,  authorized,  and  su- 
per'mtended  the  fitment  through 
the  instrumentality  of  his  agents, 
without  being  personally  present. 

s.  c.  471 

8.  The  onus  prohandij  in  criminal 
cases,  lies  upon  the  prosecution, 
unless  there  be  some  positive  pro- 
vision by  statute  to  the  contrary. 
United  StaUs  v.  Qooding^    460. 

471 

See  GuABANTiE,  2. 
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G. 

GUARANTIE. 

1.  The  following  letter  of  guarantie, 

"  Baltimtire^  1 7th  Nov,  J  803. 
"  Capt.  Charles  Drummond, 
^*  I>ear  Sir :— -My  son  William  having 
mentioned  to  me,  that,  in  con- 
sequence   of  your    esteem    and 
friendship     for    him,    you    had 
caused  and  placed  property  of 
pourt  and  y<mr  brother^s  in  his 
hands  for  sale,  and  that  it  is  pro- 
bable, from  time  to  time,  you  may 
have  considerable  transactions  to- 
gether ;  on  my  part,  I  thiiik  pro- 
per to  guarantee  to  you  the  con- 
duct of  my  son,  and  sh^ll   hold 
myself  liable,  and  do  hold  myself 
liable  for  the  faithful  discharge  of 
all  his  engagements  to  you,  both 
now  and  in    future.      (Signed,) 
Gro.  Prestman,''  will  extend  to 
a  partnership  debt  incurred  by 
William   P.  to    Charles   Drum- 
mond, and  Richard  his  brother,  it 
being  proved  that  the  transac- 
tions to  which  the  letter  related 
were  with  them  as  partners,  and 
that  no  other  brother  of  the  said 
Charles  was  interested   therein. 
Drummond  v.  Prestman,        515 
2.  In  such  a  case,  the  record  of  a 
judgment  confessed  by  the  prin- 
cipal, William  P.,  tb  Richard  D., 
as  surviving  partner  of  Charles 
and  Richard  D  ,  for  the  amount 
of  the  debt  due  by  William  P.  to 
the  partnership  firm,  was  held  to 
be  admissible  in  evidence,  inter 
aUaj  to  charge    the  guarantee, 
George  P.,  under  his  letter  of  gua- 
raotie.    S.  C.  519 

See  Surety. 

I. 

INSURANCE. 

1.  A  policy  for  10,000  dollars^  upon 


a  voyage  ^  at  and  from  Alexan- 
dria to  >t.  'I  hc>mas,ahd  two  other 
ports   in  the  West   Indies,  and 
back  to  her  port  of  discharge,  io 
the  United  States,  upon  all  lawful 
goods  and  merchandise,  laden  or 
to  be  laden  on  lio^rd  the  ship,  &c* 
beginning  the  adventure  apiin  the 
said  (foods  and  merchandise  from 
the   landing  at   Alexandria,  and 
continuing  the  same  until  the  said 
goods  and  merchandise  shall  be 
safely  landed  at  St.  Thomas,  &c. 
and  the  United  States  aforesaid :" 
is  an  insur»nre  upon  every  siic« 
cessive  cartro  taken  on  board  in 
the  course  o\  the  voyage  out  and 
home,  so  as  to  cover  the  risk  of  a 
return  cargo,  the  proceeds  oi  the 
Siiles  of  the  ouiw^ni  cargo.     C6- 
lumbian  Ins.  Co  v.  Catlett^  38S 
2.  Such   a   policy  covers    an    insu- 
rance of  10,000  dollars  during 
the  whole  voyage  out  and   home, 
so  long  as  the  assured  has  that 
amount  of  property  on    board, 
without  regard  to  the  fact  of  a 
portion  of  the  original  cargo  hav- 
ing been   safely  landed  at  an  in- 
termediate port  before  the  loss. 
S.  C.  394^  S95 

8.  Where  the  cargo,  in  the  coarse  of 
the  outward  voyage,  and  before 
its  termination,  was  permanently 
separated  from  the  ship  by  the 
total  wreck  of  the  latter,  and  the 
cargo  being  perishable  in  its  na- 
ture, though  not  injured  to  one 
half  its  value,  it  became  neressa^ 
ry  to  sell  it,  the  further  prosecu- 
tion oi  the  voyage  with  the  same 
ship  or  cargo  became  impractica- 
ble ;  held^  that  this  was  a  techni- 
cal total  lf»ss,  on  account  of  the 
breaking  up  of  the  voyage.  S  C. 

S91 
4.  Whether  a  delay  at  a  particular 
port  constitutes  a  deviation,  de- 
pends upon  the  usage  of  trade 
with  reference  to  the  object  of  sell- 
ing the  cargo.  Where  different 
ports  are  to  be  visited  for  this  pmr- 
pose,  the  owner  has  a  right  to  limit 
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the  pric^  at  which  theniiifter  may 
sell,  to  a  reasonable  extent ;  and 
a  delay  at  a  particular  p«)rt,  if 
honafiffe  mnde  Un  that  parpose, 
dofs  not  consntute  a  deviationy 
thoutrh  occasiiined  foy  this  restpc- 
tion.     S.  C*.  338 

5.  Freight  is  not  a  charge  upon  the 
salvage  of  the  cargo  in  the  hands 
of  the  underwriters,  whether  the 
atsufed  is  owi>er  of  the  ship  or 
not.     S.  C.  395 

6.  Whfre  an  insurance  was  effrcted 
after  a  loss  had  happened,  though 
unknown  to  the  assiir<*d,  the  mas- 
ter having  omitted  to  communi- 
cate information  to  the  owner, 
and  haTing  expressed  his*  inten- 
tion  not  to  write  to  the  owner, 
»nd  taken  measures  to  prevent 
the  fact  of  the  lom  being  known, 
for  the  avowed  purpose  of  ena- 
bling the  owner  to  effect  Insurance, 
in  consequence  of  which  informa- 
tion of  the  loss  had  not  reached 
the  parties  at  the  time  the  policy 
was  underwritten :  Held^  that  the 
owner  having  acted  wi»h  good 
faith,  was  not  precluded  from  a 
recovery  upon  the  policy  on  ac- 
count of  the  tVauduIent  miscon- 
duct of  the  master.  Gmeral  In- 
terut  Ins.  Co.  v.  Ruggles^   408 

INDICTMENT. 

See  Construction  op  Statute,  1, 2, 
3,  4,  5,  6,  7. 
Practice,  11^  12, 13. 


J. 


JURISDICTION. 

1.  Cases  in  which  the  appellate  ju- 
risdiction of  this  Court  may  be 
exercised  upon  the  final  jud«^- 
roents  or  decrees  of  the  highest 
Court  of  law  or  equity  of  a  State, 


under  the  25th  section  of  the  Ju- 
diciary Act  t»f  1789,  ch.  20. 
Wiiliamt  v.  Norris^  Montgome* 
ry  V.  Hernandf:^  1 1 7-  129 

2.  Jurisdicticm  of  the  Circuit  Courts 

of  suits  brougfit  in  the  name  of 
the  Post  Master  (veneral  of  the 
United  Mates  on  bonds  given  to 
that  officer  by  his  deputies.  Pftsi 
Master  General  v.  Earfy^      136. 

144 

3.  Manner  in  which  the  jurisdiction 
of  the  Circuit  Courts,  in  equity 
cases,  is  to  be  exercised,  where, 
from  the  constitution  of  the  Court, 
persons  who  ought  regulariy  to 
be  made  partfes,  cannot  sue  or 
be  sued  in  those  Courts.  Alalia^ 
V.  HindCf  193 

4.  Jurisdiction  of  a  Court  of  equity 
over  legacies  cannot  be  exercised 
until  the  will  has  received  probate 
in  the  proper  Court  having  the 
peculiar  jurisdiction  over  testa- 
mentary matters.  Armsirong  v. 
Lear^  l69 

5.  The  lien  for  duties,  under  the  in^ 
post  laws,  cannot,  in  any  case,  be 
enforced  by  a  libel  of  information 
in  the  Admiralty ;  the  revenue  ju- 
risdiction o(  the  District  Courts, 
proceeding  in  rem^  only  extending 
to  cases  of  seizures  {or forfeitures 
under  laws  o\  impost,  navigation, 
or  trade  of  the  United  States. 
United  States  v.  350  Cheats  of 
Tea  J  486 

6.  But  a  suit  at  common  law  may  be 
instituted  in  the  District  or  Cir- 
cuit Courts,  in  the  name  of  the 
United  Mates,  founded  upon  their 
le^i  right  to  recover  the  posses- 
sion of  goods  upon  which  they 
have  a  Jien  for  duties,  or  to  reco- 
ver damages  for  the  illegal  taking 
or  detaining  the  same.    S.  C.  Ib^ 

7.  Jurisdiction  of  the  Admiralty  iu 

suits  tra  personam,    Ramsay  v. 
Allegre^  Gil 

See  Lex  Locr. 
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L. 

LEX  LOCI. 

1.  A  testamentary  paper  executed  in 
a  forfign  country,  even  if  exe- 
cuted so  as  to  giTe  it  the  pfit*ct  of 
a  last  will  and  testament  by  the 
foreign  law,  cunnot  be  made  the 
foundation  of  a  suit  for  a  legacy 
in  the  Courts  of  this  country,  un- 
til it  has  received  probate  here, 
in  the  ( -ourt  having  the  peculiar 
jurisdiction  of  the'  probate  of 
wills  and  other  testamentary  mat- 
ters.    Armstrong  v.  Lear^     l69 

LIEN. 

1.  The  lien  of  a  judgment  on  the 
lands  of  the  debtor,  created  by 
statute,  and  limited  to  a  certain 
period  of  time,  is  unaffected  by 
the  circumstance  of  the  plaintiff 
not  proceeding  upon  it,  (during 
that  period,)  until  a  subsequent 
lien  has  been  obtained  and  carried 
into  execution.   Rankin  v.  Scatty 

177 

2.  Universal  principle  that  a  prior 
lien  is  entitled  to  prior  satisfaction 
out  of  the  thing  it  binds,  unless 
the  lien  be  intrinsically  defective, 
or  is  displaced  by  some  act  of  the 
party  holding  itf  which  shall  post- 
pone him  at  law  or  in  equity.  S. 
C.  179 

X  Mere  delay  in  proceeding  to  exe- 
cution is  not  such  an  act.     S.  C. 

16. 

4.  Distinction  created  by  statute,  as 
to  executions  against  personal- 
chattels,  and  reasons  on  which  it 
is  founded.     S.  C.  179,180 

Sec  Co.vsTRucTiox  OP  Statute, 
11,12. 

LIMITATION. 

1.  Under  the  fourth  section  of  the 
Vol.  XII.  85 


act  of  April  lOtfa,  1806,  ch.  21. 
although  the  condition  of  the 
marshal's  bond  b  broken  by  bis 
neglecting  to  bring  the  money 
into  Court,  directed  to  be  so 
brought  in,  or  to  pay  it  over  to 
the  party,  yet,  if  the  proceediogB 
be  suspended  by  appeal,  so  tfaAt 
the  party  injured  has  no  right  to 
demand  the  money,  or  to  sue  for 
the  recovery  of  it,  his  right  of  ac- 
tion  has  not  accrued,  so  as  to  bar 
it,  if  not  commenced  within  six 
years.  MmUgomay  v.  Hemaii- 
deZf  129. 138 

2.  An  acknowledgment  of  the  debt 
by  the  personal  representatives  of 
the  original  debtor,  deceased,  will 
not  take  the  case  out  of  the  sta- 
tute of  limitations.  Tktm^fsan 
^.  Peter  J  565 

LOCAL  LAW. 

1.  Under  the  act  of  North  Carob'na 

of  1782,  for  the  relief  of  the  offi- 
cers and  soldiers  In  the  continen- 
tal line,  &c.  the  commissioners 
having  determined  that-  the 
French  Uck  was  within  the  reser« 
vations  of  the  statute,  as  public 
property,  and  having'  surveyed 
the  said  reservation  in  1784,  the 
same  was  protected  from  indivi- 
dual survey  and  location,  althoogli 
it  exceeded  the  quantity  of  640 
acres.  EdwarcW  Lessee  v.  Dor- 
fry,  206 

2.  The  French  Uck  reservation  has 
not  been  since  subjected  to  appro- 
priation, by  entry  and  survey,  as 
vacant  land,  by  any  subsequent 
statute  of  North  Carolina  or  Ten- 
nessee.    S.  C.  i&. 

S.  This  Court  adopts  the  local  law  of 
real  property,  as  ascertained  by 
the  decisions  of  the  State  Courts; 
whether  those  decisions  are 
grounded  on  the  interpretadon  of 
statutes,  or  on  unwritten  law 
which  has  become  a  fixed  rule  of 


658 


INDEX. 


property  in  the  State.  Jackson 
V.  Chew,  153. 167 

4.  Cases  reviewed  in  which  this 
Court  has  recognised  the  State 
decisions  as  conclusive  of  ques- 
tions of  local  law.     S.  C.       l68 

5.  A  question  in  equity  as  to  the  title 

to  a  lot  of  land  in  the  town  of 
Lexington,  Kentucky,  reserved  as 
public  property,  and  claimed  as 
naving  been  appropriated  by  the 
plaintiff's  ancestor.  Bill  dismiss- 
ed under  the  circumstances  of  the 
case,  jif <  Conneii  v.  The  town  of 
Jjnjngtoft  582 

6.  The  act  of  May  8th,  1820,  ch. 
595.  <<  for  the  relief: of  the  legd 
representatives  of  Henry  Willis/' 
did  not  authorize  them  to  enter 
lands  within  the  tract  surveyed 
and  laid  off  for  the  town  of  Clai- 
borne, in  the  State  of  Alabama. 
Choiard  v.  Pope,  587 

7.  On  the  construction  of  the  statute 
of  Virginia,  emancipating  slaves 
brought  into  that  State  in  1792, 
unless  the  owner  removing  with 
them  should  take  a  certain  oath 
within  sixty  days  after  such  re- 
moval, the  fact  of  the  oaih  having 
been  taken  may  be  presumed  by 
the  lapse  of  twcrnty  years,  accom- 
panied with  possession.  Mason 
V.  Matilda^  590 

8.  Under  the  statute  of  Virginia,  giv- 

ing to  debts  due  on  protested  bills 
of  excHange,  the  rank  of  judg- 
ment debts,  a  joint  endorser,  who 
has  paid  more  than  his  propor- 
tion of  the  debt,  has  a  right  to  sa- 
tisfaction out  of  the  assets  of  his 
co-endorser,  with  the  priority  of 
a  J udgment  credi  tor  LicUe  rdale 
V.  Robinson,  595 

9*  A  concession  of  lands  made  by 
the  Spanish  authorities  at  Mobile 
in  the  year  1806,  cannot  be  given 
in  evidence  to  support  an  eject- 
ment in  the  Courts  of  the  United 
States,  the  same  oot  having  been 
recorded,  or  passed  upon  by  the 
board  of  commissioners,  or  regis- 


ter of  the  land  office,  established 
by  the  acts  of  Congress,  relating 
to.  land  titles  io  that  country.  De 
La  Croix  v.  Chambtrlain^   599 

See  Lien. 

Treaty,  1, 2^  3. 


P. 


PAYMENT. 

Application  of  payments.     M^  Gill  v. 
Bank  of  the  United  States,  511. 

514 

POWER. 

See  Devise,  4, 5, 6. 

PRACTICE. 

1.  A  stipulation  taken  in  an  admi* 
raltysuit  is  a  substitute  for  the 
thing  itself,  and  the  stipulators 
are  amenable  to  the  exercise  of  all 
those  powers  which  the  Court 
could  enforce  if  the  thing  itself 
were  still  in  its  custody.  The 
PaUnyray  1.  10 

2.  In  eyttry  case  of  a  proceeding  for 
condemnation,  upon  captures 
made  by  the  public  ships  of  war 
of  the  United  States,  whether  as 
of  prize  strictly  jure  beUi,  or  un- 
der statutes  of  Congress^  in  the 
nature  of  prize  ordinances,  the 
proceedings  are  in  the  name  of 
the  United  States,  who  prosecute 
for  themselves  as  well  as  the  cap- 
tors, and  the  latter  cannot  control 
the  proceedings.     S.  C.  11 

3.  The  strictness  of  technical  com- 
mon law  forms  is  not  indispensa- 
ble in  proceedings  in  rem  in  the 
Admiralty.  In  general,  in  a  libel 
for  a  forfeiture,  it  is  sufficient  to 
allege  the  offence  in  the  words  of 
the  statute.     S.  C.  IS 

4.  A  previous  prosecution  in  perso- 
nam against  the  offenders,  is  not 
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necessary,  under  the  Piracy  Act, 
to  found  thr  proceeding  in  rem 
acainst  the  captured  property. 
S.r.  14 

5.  Where  an  f>bjection  to  the  testi- 
mony of  the  seizing  officer  is 
waived  in  the  Tourt  below,  an 
objection  to  it  on  the  ground  of  in- 
terest cannot  be  made  on  appeal. 
S.C.  18 

6.  Where  the  burthen  of  proof  of  cer- 
tain specific  defences  set  up  by  the 
defendant  is  on  him,  and  the  evi- 
dence presents  contested  facts,  an 
absolute  direction  from  the  Court 
that  the  -  matters  produced  and 
r«ad  in  evidence  on  the  part  of 
the  defendant  were  sufficient  in 
law  to  maintain  the  issue  on  his 
part,  and  that  the  jury  ought  to 
render  their  verdict  in  favour  of 
the  defendant,  is  erroneous ;  and 
a  judgment  rendered  upon  a  ver- 
dict purporting  to  have  been  given 
under  such  a  charge  will  be  re- 
versed, although  the  record  was 
made  up  as  upon  a  bill  of  excep- 
tions taken  at  a  trial  before  the 
jury  upon  the  matters  in  issue,  no 
such  trial  ever  hnvinu  taken  place, 
and  the  case  having  assumed  that 
shape  by  the  agreeofient  of  the 
parties,  in  order  to  take  the  opi- 
nion of  the  Court  upon  certain 
questions  of  law.  United  Stttteg 
V.  Tillotsmj  180 

7»  This  Court  cannot  take  iurisdic- 
tion  of  a  question,  on  which  the 
opinions  of  the  judges  of  the  Cir* 
cuit  Court  are  opposed,  where  the 
division  of  opinions  arises  upon 
some  proceeding  subsequent  to 
the  decision  of  the  cause  in  that 
Court.     Devereaux  v.  Marr^  212 

8,  The  opinion  of  the  Court,  or  the 
reasons  given  for  its  judgment, 
(unless  in  the  case  of  instructions 
to  the  juiy,  spread  upon  the  re- 
cord by  a  bill  of  exceptions,)  form 
no  part  of  the  record,  within  the 
meaning  of  the  above  25th  sec- 
tion.   Nor  are  they  made  a  part 


of  the  record'by  the  local  law  of 
a  State,  requiring  the  judges  to 
file  their  opinions  in  writing 
among  the  papers  in  the  cause. 
IViUianu  v.  Norris^  117.  119 
9.  Mo  orders  in  the  State  Court,  after 
the  removal  of  the  record  into 
this  Court,  (not  made  by  way  of 
amendment,  but  introducing  new 
matter,)  can  be  brought  into  the 
record  here.  The  cause  must  be 
heard  and  determined  upon  the 
record  as  it  stood  when  removed. 
S.  C.  120 

10.  The  judgment  of  the  highest  Court 
of  law  of  a  State,  deciding  in  fa- 
vour of  the  validity  oi  a  statute 
of  a  State,  drawn  in  quf'Stion  on 
the  ground  of  its  being  repugnant 
to  the  constitution  of  the  United 
States,  is  not  a  final  judgment 
within  the  25th  section  of  the 
Judiciary  Act  of  1789,  ch.  20.  if 
the  suit  has  been  remanded  to  the 
inferior  State  Court  where  K  ori- 
ginated, for  further  proceedings 
according  to  law.  Winn  v  Jadc' 
ion,  135 

11.  Objections  to  the  form  and  suffi- 

ciency of  the  indictment  may,  in 
the  discretion  of  the  Court,  be 
discussed,  and  decided,  during  the 
trial  before  the  jury ;  but,  gene- 
rally speaking,  they  ought  regu- 
larly to  be  considered  only  upon 
a  motion  to  quash  the  indictment^ 
or  in  arrest  of  judgment,  or  on 
demurrer.  United  States  v. 
Gooding,  460. 478 

12.  In  criminal  proceedings,  the  ontit 
prohandi  rests  upon  the  prosecu- 
tor, unless  a  different  provision  is 

'  expressly  made  by  statute.  S.  C. 

471 

13.  Where  two  or  more  persons  are 
jointly  charged  in  the  same  in- 
dictment with  a  capital  oAence, 
they  have  not  a  right,  by  law,  to 
be  tried  separately,  without  the 
consent  of  the  prosecutor ;  but 
such  separate  trial  is.  a  matter  to 
be  allowed  in  the  discretion  of 
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the  Court  Umied  States  y. 
MarchatUj  480 

14.  No  judgment  or  decree  can  be  ren- 

dered directly  against  the  United 
States  for  costs  and  expenses. 
Tktjiniehpe,  546.550 

15.  The  fees  and  compensation  to  the 
manhaii  where  the  government 
Is  a*  part  J  to  the  suit,  and  his  fees 
or  compensation  are  chargeable 
to  the  United  States,  are  to  be 
paid  out  of  the  treasury,  upon  a 
certificate  of  the  amount,  to  be 
made  by  the  Court,  or  one  of  the 
judges.     S.  C.  550 

1&  An  injunction  out  of  the  Circuit 
Court)  to  stay  proceedings  on  a 
judgment  at  law  in  that  Court, 
may  issue,  notwithstanding  the 
pendency  of  a  writ  of  error  on 
the  judgment  in  this  Court.  Par- 
ker V.  Judges  of  the  Circuit 
Court  of  Maryland^  56l 

17«  An  injunction  issued  by  order  of 
the  District  Judge,  expires  at  the 
next  term  of  the  Court,  unless 
continued  by  the  Court ;  but  the 
denial  of  several  successive  mo- 
tions to  dissolve  the  injunction, 
may,  under  circumstaaces,  be 
considered  as  equivalent  to  an  or- 
der for  renewing  it.     S.  C.      564 

18.  The  bail  is  fixed  by  the  death  of 
the  principal  after  the  return  of 
.the  ca.  sar  and  before  the  return 
of  the  scire  facias  ;  and  the  bail 
is  not  entitled  to  an  exoneretur 
in  such  a  case.  Davidson  v. 
TaifloTj  .  604 

See  Admihaltt. 
DcvisBy  7. 


S. 


vendee  is  at  liberty  to  return  the 
article  sold,  an  offer  to  return  it  is 
equivalent  to  an  ofier  accepted  by 
the  vendor,  and  the  contract  being 
thereby  rescinded,  it  is  a  defence 
to  an  action  for  the  purchase  mo- 
ney, brought  by  the  vendor,  and 
will  entitle  the  vendee  to  recover 
it  back  if  it  has  been  paid.  Tlom- 
toH  V.  Wynny  1 83.  1 89 

2.  So,  if  the  sale  is  absolute,  and  the 
vendor  afterwards  consents  um^ 
conditionally  to  take  back  the  arti- 
cle, the  consequences  are  the 
same.    S.  C.  lb, 

3.  But  if  the  sale  be  absolute,  and 
there  be  no  subsequent  coosent  t» 
take  back  the  article,  the  contract 
remains  open,  and  the  vendee 
must  resort  to  his  action  upon 
the  warranty,  unless  it  be  proved 
that  the  vendor  knew  of  the  un- 
soundness of  the  article,  and  the 
vendee  tendered  a  return  of  it 
within  a  reasonable  time.     S.  C. 

ft. 

4.  Question  as  to  the  sufficiency  of  a 

notice  of  sale  of  real  property 
under  a  deed  of  trust.  Newman 
V.  Jackson,  571 

5.  No  particular  form  of  such  a  no- 
tice is  prescribed  by  Jaw;  it  is  suf- 
ficient if  the  description  of  the 
land  is  reasonably  certain,  so  as 
to  inform  the  public  of  the  pro- 
perty  to  be  sold.     S.  C.  J&w 

STATUTES 

OF  Missouri. 
See  Li£N. 

OF  Nbw-Yobic. 
See  Local  Lavic,  3, 4. 
Devise,  1,2,3. 


L. 


SALE. 

Upon  a  sale  with  a  warranty  of 
soundness,  or  where,  by  the  spe- 
cial terms  of  the  contract,  the 


OF  North  Carouna. 
See  Local  Law,  1,  2. 

OF  Virginia. 
fS^ee  Local  Law,  8,  P. 
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SURETY. 

1.  The  act  of  May  IMh.  1*^20,  ch. 
625.  s.  2.  which  reqiiir***  new 
8urf;ties  to  be  c'lven  bv  c^Ttain 
public  officers  on  or  befnre  the  3(Hh 
of  ^epIt'^lber,  f  y*'20.  dot's  ncu  ex- 
pressly, or  by  implication,  dis- 
diarge  the  fuimer  sureties  irom 
their  liability.  The  U.  S.  v.  iVi- 
choilj  50r)   508 

2.  The  suretif'S  are  not  r*'sponsible 
for  moneys  placed  by  the  govern- 
ment io  the  hnnds  of  the  principal, 
after  the  legal  termination  of  his 
office;  but  they  are  responsible 
for  moneys  which  came  into  his 
hands  whiJe  in  offic<'.  and  which 
he  subsequently  failed  to  account 
for  and  pay  over.     S.  1'.        5i)9 

3»  In  general,  laches  is  not  imputa- 
ble to  the  government :  But, 
qa(ertj  whether,  in  case  there  is 
an  express  agreement  betw«*en  the 
government  and  the  principal, 
giving  time  to  the  latter,  and  sus- 
pending the  right  of  the  former  to 
sue,the sureties  are  not  discharged, 
as  in  a  similar  case  between  pri- 
vate individuals  ?     S,C.        510 

4.  A  mere  proposition  to  give  time, 
and  suspend  the  right  to  sue,  upon 
certain  conditions  and  contingen- 
cies, which  are  not  proved  to  have 
been  complit  d  with,  or  to  have 
happened,  will  not  discharge  the 
sureties.     S.  C.  510 

5.  The  cases  of  the  United  States  v. 
Kirkpatrick,  (9  fVheat.  Rep. 
920.)  and  the  United  States  v. 
Vanzandt,(ll  fTAea/  Kep.  184.) 
applied  to  the  d«^termination  of 
the  above  case.     S.  C.  509 

6.  A.  W.  iVl*G.  gave  a  bond  to  the 
Bank  of  the  United  States,  with 
sureties,  conditioned  for  the  faith- 
ful performance  of  the  duties  of 
the  office  of  Cashier  of  one  of  the 
offices  of  discount  and  deposit 
during  the  teim  he  should  hold 
that  office.  The  president  and 
directors  of  the  bank  having  dis- 


covered tjiat  he  had  been  guilty 
of  H  gro<«s  bit'Hch  of  tru^t.  passed 
a  resoluiittn.  at  Phil<^(!i  Iphia,  on 
the  .?7!h  of  October,  18  0,  **  that 
A    W.  M'< i.,  cashier.  &.*.  be,and 
he    is    iiereliy   su^p<  ndt*d    from 
offii  e,  till  th«*  further  pleasure  of 
the  board  bt>  known  :"  and  ano- 
ther r*  solution,  **  that   th»-  pr^-si- 
deiii  of  the  office  at  MidtlMown, 
be   authorized   Mud  requested  to 
receive  mto  his  care,  1mm  A   W. 
M'G..  the  cashier,  ihe  ctsh,  bills 
discounted,    books,  papeis,   and 
othei  property  in  said  office,  and  to   - 
take  such   measures    for  haying 
the  duties  of  cashier  discharged^ 
as    he    may    deem    expedient.'' 
1  hese    resolutions    were  imme- 
diately transmitted  by  mail  to  the 
president  of  the  office  at  Middle- 
town,  wiio  received  them  on  the 
rooming  of  Sunday,  the  29th  of 
the  same  month,  but  did  not  com- 
municate them  to    the    cashier, 
nor  carry  them  Into  effect,  until 
the  afternoon    of  the  SOth,  be- 
tween   four    and    (iv»-    oVlock: 
HHd^  that   the  sureties  cont?nued 
liable  for  his  defaults  antil  that 
time.     M'CmUI  v.  Bank  of  the 
Vnitfd  Statei^  511 

7«  On  such  a  bond,  the  recovery 
ag.tinst  the  sureties  is  limited  to 
the  penalty.     S.C.  511 

8.  Partial  payments  having  been 
made  by  the  sureties, '  subject  to 
all  questions,)  the  application  of 
the  se  payments  was  made  by  de- 
ducting them  from  the  penalty  of 
the  bond,  and  allowing  interest 
on  the  balance  thus  resolting, 
from  the  commencement  of  the 
suit,  there  having  been  no  pre- 
vious demand  of  the  penaltyi  or 
acknowledgment  that  the  whole 
was  due.     S.C.  514 

9«  But  interest  was  refused  to  the 
sureties  on  the  payments.    S.  C. 

515 
10*  Ad  agreement  between  the  credi- 
tor and  principal  debtor  for  delay^ 
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or  otherwiie  cbtn^ng  the  natiire 
of  the  contract  to  the  prpjadice 
of  the  surety,  in  order  to  dis- 
charge the  latter^  must  be  an 
agreement  having  a  sufficient 
consideration,  and  binding  in  law 
upon  the  parties.  M'Lmnre  ▼. 
PoweU^  554. 556 

5ee  GUARAR TIK. 


T. 

TREATY. 

f 

1.  A  grant  made  by  the  British  Go- 
vernor of  Florida,  after  the  de- 
claration of  independence,  within 
the  territory  lying  between  the 
Mississippi  and  theChatahouchee 
rivers,  and  between  the  Slst  de- 
gree of  north  latitude,  and  a  line 
drawn  from  the  mouth  of  the 
Yazoo  river  due  east  to  the  Cha- 
tahouchee,  is  invalid  as  the  foun- 
dation of  title  in  the  Courts  of  the 
United  States.  Harcourt  v.  Gail' 
lard,  523 

3.  Spanish  grants^  made  after  the 
treaty  of  peace  of  1782,  b«»tween 
the  United  States  and  Great  Bri- 
tain, within  the  territory  east  of 
the  river  Mississippi,  and  north 
of  a  line  drawn  from  that  river 
at  the  3 1st  degree  of  north  lati- 
tude, east  to  the  middle  of  the 


river  Apalachicola,  have  no  in- 
trinsic validity,  and  the  holders 
must  depend  fur  their  titles  ex- 
clusively on  the  laws  of  the  Uni- 
ted States.  Hi-nderson  v.  /  oti»- 
dexier^i  Lfnee^  531 

3.  No  Spanish  grant,  made  while  the 
country  was  wrongfully  occupied 
by  Spain,  can  be  valid,  unless  it 
was  confirmed  by  the  compact 
between  the  United  States  and 
the  State  of  Georgia,  of  the  i4th 
of  April,  1802,  or  has  been  laid 
before  the  board  of  commission- 
ers constituted  by  the  act  of  Con- 
gress of  the  3d  of  March,  1803, 
ch.  340.  and  of  March  27tb, 
3  804,  ch.  414.    S.C.  531 

w. 

WILL. 

1.  A  testamentary  paper  executed  in 
a  foreign  country  so  as  to  give  il 
the  effect  of  a  last  will  and  testa- 
ment by  the  foreign  law,  cannot 
be  made  the  fooodation  of  a  suit 
for  a  legacy  in  a  Court  of  equity 
in  this  country,  until  it  has  re- 
ceived orf>Aa/#»  here  in  the  proper 
Court  having  the  peculiar  juris- 
diction of  the  probate  of  wills, 
and  other  testamentary  matters. 
Armstrong  v.  Lear,  iGj) 

See  Devise. 


TIfB  END. 
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